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INTRODUCTORY. 

In  this  volume  will  be  found  the  proceedings  in  full  to  this  time 
in  the  suit  of  the  Commonwealth  of  Virginia  vs.  West  Virginia,  in 
the  Supreme  Court  of  the  United  States.  There  have  been  from  time 
to  time  many  requests  made  to  me,  to  Governor  Dawson  and  the 
other  members  of  the  Board  of  Public  Works,  from  citizens  of  the 
State,  for  information  as  to  the  progress  of  this  suit,  and  what  is  be- 
ing done  to  protect  the  State's  interests  therein.  And  knowing  of 
no  better  way  by  which  the  public  could  be  informed  of  the  true 
situation,  I  have  prepared  this  volume  and  in  it  will  be  found  all 
that  has  been  done  by  either  party  to  said  suit  to  the  present  time. 

For  the  further  information  of  those  interested,  there  is  added  as 
an  appendix  some  sections  of  the  ordinance  of  August  20,  1861, 
passed  by  the  Wheeling  Convention,  relating  to  the  public  debt  of 
Virginia,  some  sections  of  the  first  Constitution  of  West  Virginia, 
the  act  of  the  General  Assembly  of  Virginia  giving  the  consent  of 
that  State  for  the  formation  of  West  Virginia,  the  act  of  Congress 
admitting  West  Virginia  into  the  Union,  resolutions  of  the  West  Vir- 
ginia Legislature  concerning  the  Virginia  Debt  and  the  report  of 
the  Commissioners  appointed  by  the  Governor  of  West  Virginia  pur- 
suant to  a  resolution  of  its  Legislature  and  the  report  of  the  Senate 
Finance  Committee  of  1873. 

The  Legislature,  at  its  recent  session,  chapter  45,  Acts  1907,  passed 
an  act  directing  the  Attorney  General  to  defend  the  State  in  this 
cause  and  authorized  the  Board  of  Public  Works  to  employ  such  at- 
torneys and  agents  to  assist  the  Attorney  General  in  such  defense 
as  in  its  judgment  shall  be  necessary  for  the  purpose;  and  in  pur- 
suance of  this  act,  the  Board  has  employed  Hon.  John  G.  Carlisle, 
late  Speaker  of  the  House  of  Representatives  and  Secretary  of  the 
Treasury,  the  law  firm  of  Mollohan,  McClintic  and  Mathews,  of 
Charleston,  and  Hon.  Charles  Edgar  Hogg,  of  Morgantown. 

By  reference  to  the  opinion  of  the  Court  overruling  the  demurrer 
of  the  State  of  West  Virginia,  it  will  be  noticed  therein  that  nothing 
has  been  decided  definitely  against  the  State,  as  the  Court  in  over- 
ruling the  demurrer  says  that  it  is  done  without  prejudice  to  any 
question  raised  in  the  demurrer  being  raised  in  the  answer,  which  it 
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provides  shall  be  filed  by  the  first  Monday  of  the  next  term,  which 
term  begins  in  October  next. 

The  further  proceedings  in  this  case  will  be  given  in  this  manner 
from  time  to  time,  as  they  develop. 

With  the  assurance  that  everything  is  being. done  by  the  Attorney 
General  and  the  counsel  employed  to  assist  him  in  this  behalf  that 
can  be  done  to  protect  the  interests  of  the  State,  and  that  the  Board 
of  Public  Works  is  heartily  co-operating  with  the  counsel,  and  that 
they  together  are  giving- to  the  case  every  attention  that  it  requires, 
I  beg  leave  to  subscribe  myself, 

Very  respectfully, 

.  Clarke  W.  May, 

Attorney  General. 


IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


Original,  No.  7. 

Commonwealth  of  Virginla, 

vs. 

State  op  West  Virginia. 


1  To  the  Chief  Justice  and  the  Associate  Justices  of  the  Su- 

preme Court  of  the  United  States: 
The  Commonwealth  of  Virginia,  by  William  A.  Anderson,  her 
attorney-general,  brings  this,  her  bill,  against  the  State  of  West 
Virginia,  and  shows  to  the  Court  that: 


On  the  first  day  of  January,  1861,  your  Oratrix  was  indebted  in 
about  the  sum  of  $33,000,000.00  upon  obligations  and  contracts 
made  in  connection  with  the  construction  of  works  of  internal  im- 
provement throughout  her  then  territory.  By  far  the  greater  part 
of  this  indebtedness  was  .shown  by  her  bonds  and  other  evidences 
of  debt,  given  for  the  large  sums  of  money  which  she  from  time  to 
time  had  borrowed  and  used  for  the  above  purpose  but  a  portion 
of  her  liabilities  though  arising  under  contracts  made  before  that 
date,  had  not  then  been  covered  by  bonds  issued  for  their  payment. 

In  addition  to  the  above  liability  to  the  general  public,  there  was 
a  large  indebtedness  evidenced  by  her  bonds  and  other  liabilities 
held  by  and  due  to  the  Commissioners  of  the  Sinking  Fund  and  the 
Literary  Fund  of  the  State,  as  created  under  her  laws  amounting, 
the  former  to  $1,462,993.00,  and  the  latter  to  $1,543,669.05  as  of 
the  same  date. 

The  official  reports  and  records  showing  the  exact  character,  and 
amounts  of  the  public  debt  thus  contracted  and  how  the  same  was 
created,  are  referred  to,  and  will  be  produced  upon  a  hearing  of 
the  case. 
2  II. 

That  portion  of  the  territory  embraced  in  what  constitutes  the 
present  territorial  limits  of  Virginia  was  prior  to  that  date  devoted 
mainly  to  agriculture,  and  to  some  extent  to  grazing  and  manu- 
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facturing,  •  which  afforded  its  chief  sources  of  revume,  while  that 
portion  included  in  what  now  constitutes  the  State  of  West  Vir- 
ginia had  vast  potentialities  of  wealth  and  revenue  in  the  undevel- 
oped stores  of  minerals  and  timber,  which  had  been  known  for 
many  years  prior  to  the  date  named,  and  their  prospective  values, 
if  made  accessible  to  the  markets  of  the  country,  were  understood 
.to  be  well  nigh  beyond  computation.  It  was  to  hasten  and  facili- 
tate the  development  of  these  sources  of  wealth  and  revenue  by  the 
construction  of  graded  roads,  bridges,  canals  and  railways,  extend- 
ing through  the  State  from  tidewater  towards  the  Ohio  river,  that 
the  Commonwealth  of  Virginia,  in  the  first  quarter  of  the  Nine- 
teenth century,  entered  upon  a  system  of  public  internal  improve- 
ments, which  it  was  contemplated  should  include  the  entire  territory 
of  the  State,  and  embraced  in  its  design  the  construction  of  pub- 
lic works  adapted,  not  to  the  needs  of  any  one  portion  of  the 
State  alone,  but  of  the  entire  State,  as  a  unit  of  interest.  The 
larger  part  of  these  works  were  constructed  East  of  the  Appalach- 
ian range,  as  leading  up  to  the  undeveloped  territory  "West  there- 
of, but  a  very  considerable  portion  of  them  were,  at  an  expense  of 
several  millions  of  dollars,  constructed  West  of  said  range  within 
the  territory  now  included  in  the  State  of  West  Virginia ;  and  the 
completion  of  some  of  the  main  lines  of  improvement  beyond  the 
said  range  and  through  to  the  Ohio  river,  since  the  first  day  of 
January,  1861,  has  increased  to  a  very  great  and  material  ex- 

3  tent  the  values  of  real  estate,  including  coal  and  timber,  in 
the  said  territory  now  included  in  West  Virginia,  thus  car- 
rying into  effect  the  original  scheme  of  improvement,  which  could 
not  have  been  done  had  not  the  lines  East  of  said  range  been  first 
constructed ;  and  your  Oratrix  believes  and  aVers  that  the  property 
values  within  the  limits  of  West  Virginia  have  been  enormously  en- 
hanced in  a  large  measure  by  reason  of  these  improvements.  The 
money  appropriated  to  the  payment  of  the  annually  accruing  in- 
terest on  the  said  debt,  prior  to  January  1st,  1861,  and  to  the  for- 
mation of  the  Sinking  Fund  for  the  ultimate  redemption  thereof, 
was  derived  from  taxes  imposed  upon  the  property  subject  to  tax- 
ation throughout  the  entire  State.  The  first  of  this  indebtedness 
to  be  contracted  was  a  small  amount  borrowed  by  the  State  in  the 
year  1820  and  the  debt  was  thereafter  from  time  to  time  contin- 
ued and  increased  by  renewals  and  new  loans  until  it  reached  the 
amount  above  stated  in  1861. 

III. 

The  Commonwealth  of  Virginia  was  induced  to  enter  upon  the 
construction  of  this  general  system  of  internal  improvement,  in  a 
very  large  measure  for  the  purpose  of  developing  the  aforesaid  re- 
sources of  the  Western  portion  of  the  State,  now  constituting  the 
State  of  West  Virginia,  thereby  ameliorating  the  condition  of  her 
citizens  residing  therein ;  and  it  was  with  this  view  that  she  took 
upon  herself  the  burden  of  the  pubic  debt  for  which  her  bonds  were 
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issued,  without  which  debt  such  improvements  could  not  have  been 
undertaken.  In  corroboration  of  this  view  it  will  appear 
4  from  an  inspection  of  the  legislative  records  of  the  State, 
where  the  vote  carrying  the  appropriations  for  such  public 
improvements  was  recorded,  that  in  .nearly  every  instance  a  major- 
ity of  those  members  of  the  House  and  Senate  of  the  original  State, 
who  then  represented  the  counties  now  composing  West  Virginia, 
voted  for  such  appropriations.  Indeed  it  appears  from  those  re- 
cords that  a  great  majority  of  the  Acts  of  the  legislature  of  Vir- 
ginia under  which  said  indebtedness  was  created,  would  have  failed 
of  their  passage,  had  the  representatives  from  the  counties  embrac- 
ed in  what  is  now  West  Virginia  opposed  their  enactment,  and  that 
.a  very  large  proportion  of  said  indebtedness  was  actually  contract- 
ed over  the  votes  of  a  majority  of  the  representatives  from  the 
counties  and  cities  embraced  in  the  limits  of  the  present  State  of 
Virginia.  This  will  be  found  to  be  true,  not  only  in  the  legisla- 
ture for  one  single  session,  but  in  the  legislatures  for  many  succes- 
sive years,  thus  showing  it  to  have  been  the  fixed  policy  of  the 
people  in  that  portion  of  the  State  now  constituting  West  Virginia 
to  participate  in,  support  and  carry  out  this  general  plan  of  in- 
ternal improvements  in  the  State. 

IV. 

The  development  of  this  system  of  public  improvements  thus 
entered  upon  was,  from  its  character  and  extent,  necessarily  pro- 
gressive, and  the  same  extended  with  the  general  growth  and  in- 
creasing needs  of  the  State,  and  was  incomplete,  as  above  stated,  in 
1861,  though  a  very  considerable  portion  of  such  improvements 
had.  prior  to  that  time,  been  constructed  as  above  stated,  in  the 
territory  now   constituting  West  Virginia,   in   order  to   meet  the 

needs  of  the  people  of  that  portion  of  the  State  for  their  local 
5 .       purposes.     As   early   as   the  year   1816   a  Board   of   Public 

Works  was  created  by  law  for  the  State,  the  members  of 
which  were  elected  by  the  voters  of  the  State  at  large,  and  this 
Board  had  in  charge  the  construction  and  supervision  of  all  the 
works  of  public  improvement  in  this  State.  The  annual  reports  of 
this  Board  will  be  referred  to  for  information  as  to  the  character, 
extent,  cost  and  location  of  the  public  works  and  internal  improve- 
ments constructed  in  the  State  prior  to  January  1st,  1861.  The 
amounts  expended  upon  the  construction  of  these  works  in  what  is 
now  West  Virginia  can  only  be  accurately  ascertained  by  an  ex- 
amination of  the  numerous  entries  in  the  records  of  this  Board  ex- 
tending through  a  number  of  years  and  showing  such  expenditures 
as  made  from  time  to  time. 

V. 

On  the  17th  of  April,  1861.  the  people  of  Virginia,  in  general 
•convention  assembled,  adopted  an  ordinance  by  which  it  was  in- 
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tended  to  withdraw  Virginia  from  the  Union  of  the  States.  From 
this  action  a  considerable  portion  of  the  people  of  Virginia  dis- 
sented, and  organized  a  separate  government  which  was  known  and 
recognized  by  the  government  of  the  United  States  as  the  "Re- 
stored State  of  Virginia, ' '  and  will  be  hereafter  referred  to  in  this. 
bill  as  the  "Restored  State." 

VI. 

On  the  20th  day  of  August,  1861,  the  Restored  State  of  Virginia,. 
in  convention  assembled,  in  the  city,  of  Wheeling,  Virginia,  adopt- 
ed an  ordinance  to  ' '  provide  for  the  formation  of  a  new  State  out  of 
the  portion  of  the  territory  of  this  State;"  Section  9  of  which  or- 
dinance was  as  follows,  to-wit: 

6  "9.     The  new  State  shall  take  upon  itself  a  just  proportion 
of  the  public  debt  of  the  Commonwealth  of  Virginia,  prior  to 

the  first  day  of  January,  1861,  to  be  ascertained  by  charging  to  it 
all  the  state  expenditures  within  the  limits  thereof,  and  a  just  pro- 
portion of  the  ordinary  expenses  of  the  State  government  since  any 
part  of  said  debt  was  contracted,  and  deducting  therefrom  the  mon- 
eys paid  into  the  Treasury  of  the  Commonwealth  from  the  coun- 
ties included  within  the  said  new  State  during  said  period.  All 
private  rights  and  interests  in  lands  within  the  proposed  State, 
derived  from  the  laws  of  Virginia  prior  to  such  separation  shalL 
remain  valid  and  secure  under  the  laws  of  the  proposed  State,  and 
shall  be  determined  by  the  laws  now  existing  in  the  State  of  Vir- 
ginia. 

VII. 

On  the  31st  day  of  December,  1862,  an  Act  was  passed  by  the 
37th  Congress  of  the  United  States  providing  that  the  new  State 
thus  formed  in  pursuance  of  the  ordinances  of  the  "Wheeling  con- 
vention above  referred  to,  should  upon  certain  conditions,  be  ad- 
mitted into  the  Union  by  the  name  of  West  Virginia,  with  a  con- 
stitution which  had  theretofore  been  adopted  for  the  new  State  by 
the  people  thereof,  such  conditions  being  that  a  change  should  be 
made  in  such  proposed  constitution  in  regard  to  the  liberation  of 
slaves  therein  and  it  was  provided  by  this  Act  of  Congress  that 
whenever  the  President  of  the  United   States  should  issue 

7  his  proclamation  stating  the  fact  that  such  change  had  been 
made  and  ratified,  thereupon  the  Act  admitting  the  new  State 

into  the  Union  should  take  effect  sixty  days  after  the  date  of  such 
proclamation.  Such  proclamation  declaring  these  conditions  to 
have  been  complied  with  was  duly  made  by  President  Lincoln  on 
April  20th,  1863,  and  West  Virginia,  in  conformity  therewith  and 
by  the  operation  of  said  Act  of  Congress,  was  admitted  into  the 
Union  as  a  State  on  the  20th  day  of  June,  1863 ;  and  thereupon  the- 
State  of  West  Virginia  became  fully  organized,  and  each  of  its  de- 
partments of  government  commenced  operation  on  the  date  last- 
named. 
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VIII. 

Pending  the  admission  of  the  State  of  West  Virginia  to  the  Un- 
ion the  G-eneral  Assembly  of  the  Restored  State  of  Virginia  passed 
February  3,  1863,  the  following  Act : 

"That  all  property,  real,  personal  and  mixed,  owned  by,  or  ap- 
pertaining to  this  state,  and  being  within  the  boundaries  of  the 
proposed  State  of  West  Virginia,  when  the  same  becomes  one  of  the 
United  States,  shall  thereupon  pass  to,  and  become  the  property  of 
the  State  of  West  Virginia,  and  without  any  other  assignment, 
conveyance  or  transfer  or  delivery  than  is  herein  contained,  and 
shall  include  among  other  things  not  herein  specified  all  lands, 
buildings,  roads,  and  other  internal  improvements  or  parts  thereof, 
situated  within  said  boundaries,  and  vested  in  this  state,  or  in  the 
president  and  directors  of  the  literary  fund,  or  the  board  of  pub- 
lic works  thereof,  or  in  any  person  or  persons  for  the  use  of  this 
state,  to  the  extent  of  the  interest  and  estate  of  this  state  therein; 
and  shall  also  include  the  interest  of  this  state,  or  of  the 

8  said  president  and  directors,  or  of  the  said  board  of  public 
works,  in  any  parent  bank  or  branch  doing  business  within 

said  boundaries  and  all  stocks  of  any  other  company  or  corpora- 
tion, the  principal  office  or  place  of  business  whereof  is  located 
within  said  boundaries,  standing  in  the  name  of  this  state,  or  of 
the  said  president  or  directors,  or  of  the  said  board  of  public 
works,  or  of  any  person  or  persons,  for  the  use  of  this  state. 

5.  That  if  the  appropriations  and  transfers  of  property,  stocks, 
and  credits  provided  for  by  this  act,  take  effect,  the  State  of  West 
Virginia  shall  duly  account  for  the  same  in  the  settlement  here- 
after to  be  made  with  this  state,  provided  that  no  such  property, 
stocks  and  credits  shall  have  been  obtained  since  the  reorganization 
of  the  state  government." 

Your  oratrix  is  informed,  believes,  and  so  charges,  that  the  prop- 
erty which  was  by  the  operation  of  this  Act  appropriated  and 
transferred  from  the  State  of  Virginia  to  the  State  of  West  Vir- 
ginia, and  which  was  subsecpiently  received  and  enjoyed  by  the 
State  of  West  Virginia,  consisted  of  a  number  of  items,  and  the 
value  of  it  amounted  in  the  aggregate,  to  several  millions  of  dollars, 
the  exact  amount  your  Oratrix  is  unable  at  this  time  more  defi- 
nitely to  ascertain  and  state.  That  of  the  bank  stocks  alone,  which 
were  transferred  under  the  operation  of  this  Act,  the  State  of  West 
Virginia  realized  and  received  into  her  Treasury  from  the  sale 
thereof  about  Six  Hundred  Thousand  Dollars;  and  that  no 

9  part  of  the  property  so  received  by  West  Virginia  had  been 
obtained  by  Virginia  since  April,  1861. 

IX. 

And  by  a  further  Act  of  the  General  Assembly  of  the  Restored 
State  of  Virginia  passed  on  the  next  day,  February  4th,  1863,  it 
was  enacted. 
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"1.  That  the  sum  of  One  Hundred  and  Fifty  Thousand  Dol- 
lars be,  and  is  hereby  appropriated  to  the  State  of  West  Virginia 
out  of  moneys  not  otherwise  appropriated,  when  the  same  shall 
have  been  formed,  organized  and  admitted  as  one  of  the  States  of 
the  United  States. 

'  2.  That  there  shall  be,  and  hereby  is  appropriated  to  the  said 
State,  of  West  Virginia  when  the  same  shall  become  one  of  the 
United  States,  all  balances,  not  otherwise  appropriated,  that  may 
remain  in  the  treasury,  and  all  moneys  not  otherwise  appropri- 
ated, that  may  come  into  the  treasury  up  to  the  time  when  the  said 
State  of  West  Virginia  shall  become  one  of  the  United  States ;  pro- 
vided, however,  that  when  the  said  State  of  West  Virginia  shall  be- 
come one  of  the  United  States,  it  shall  be  the  duty  of  the  auditor  of 
this  State,  to  make  a  statement  of  all  the  moneys  that  up  to  that 
time,  have  been  paid  into  the  treasury  from  counties  located  out- 
side of  the  boundaries  of  the  said  State  of  West  Virginia,  and  also  of 
all  moneys  that  up  to  the  same  time,  have  been  expended  in  such 
counties,  and  the  unexpended  surplus  of  all  such  moneys 

10  shall  remain  in  the  treasury  and  continue  to  be  the  property 
of  this  State." 

And  this  last  named  sum  of  One  Hundred  and  Fifty  Thousand 
Dollars,  together  with  other  sums  belonging  to  the  State  of  Vir- 
ginia, were  turned  over  to  and  received  or  collected  by  the  ne'W 
State  of  West  Virginia  after  its  formation  as  aforesaid. 

X. 

The  Constitution  of  the  State  of  West  Virginia,  which  became 
operative  and  was  in  force  when  she  was  admitted  into  the  Union 
contained  the  following  provisions : 

By  Section  5  of  Article  VIII.  of  said  Constitution  it  was  pro- 
vided : 

"5.  No  debt  shall  be  contracted  by  this  State  except  to  meet 
casual  deficits  in  the  revenue,  to  redeem  a  previous  liability  of  the 
State,  to  suppress  insurrection,  repel  invasion,  or  defend  the  State 
in  time  of  War." 

And  by  Section  7  of  Article  VIII.  it  was  provided : 

"7.  The  legislature  may,  at  any  time,  direct  a  sale  of  the  stocks 
owned  by  the  State,  in  banks  and  other  corporations,  but  the  pro- 
ceeds of  such  sale  shall  be  applied  to  the  liquidation  of  the  public 
debt,  and  hereafter  the  State  shall  not  become  a  stockholder  in 
any  bank." 

And  by  section  8  of  Article  VIII.  it  was  provided : 

"8.  An  equitable  proportion  of  the  public  debt  of  the  Common- 
wealth of  Virginia  prior  to  the  first  day  of  January,  1861,  shall  be 
assumed  by  this  State,  and  the  legislature  shall  ascertain  the  same 
as  soon  as  may  be  practicable  and  provide  for  the  liquida- 

11  tion  thereof  by  a  sinking  fund  sufficient  to  pay  the  accru- 
ing interest  and  redeem  the  principal    within    thirty-four 

•years." 
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At  the  time  the  Constitution  containing  these  provisions  was 
adopted,  West  Virginia  did  not  owe,  and  could  not  have  owed,  any 
"public  debt"  or  "'previous  liability,"  except  for  her  just,  con- 
tributive  proportion  of  the  public  debt  of  the  original  State  of 
Virginia,  and  for  the  money  and  property  of  the  original  State 
which  had  been  transferred  to  and  received  by  her  under  the  Acts 
of  the  General  Assembly  of  the  Restored  State  of  Virginia  above 
set  forth.  By  the  provisions  of  Section  8  of  Article  VIII.,  above 
cited,  she  expressly  assumed  her  equitable  proportion  of  the  debt 
of  the  original  State  as  it  existed  prior  to  the  first  day  of  Janu- 
ary, 1861.  By  section  5  of  the  same  Article  VIII.,  above  set  forth, 
her  Constitution  forbade  the  creation  of  any  debt  "except  to  meet 
casual  deficits  in  the  revenue,  to  redeem  a  previous  liability  of  the 
State."  &c,  and  there  was  not  and  could  not  have  been  any  such 
"previous  liability,"  except  her  portion  of  the  debt  of  the  origi- 
nal State,  and  her  liability  for  the  money  and  property  of  the  or- 
iginal State  which  had  been  transferred  to  and  received  by  her 
under  the  Acts  of  the  General  Assembly  of  the  Restored  State. 
And  Section  7  of  the  same  Article  of  her  Constitution,  above  cited, 
authorized  a  sale  of  the  stocks  owned  by  the  State,  in  banks  and 
other  corporations,  the  proceeds  to  be  applied  to  the  liquidation  of 
the  public  debt ;  and  she  had  no  such  stocks,  except  those  acquired,, 
as  above  stated,  from  the  original  State.  This  section  of  her  con- 
stitution also  expressly  required  the  proceeds  of  such  sale  to  be  ap- 
plied to  her  public  debt,  which  public  debt  could  only  have 
12  been  her  proportion  of  that  of  the  original  State  of  Virginia, 
and  her  liability  for  the  money  and  property  of  the  origi- 
nal State  which  had  been  transferred  to  her. 

XI. 

After  the  year  1865  and  prior  to  the  year  1872  attempts  were 
made  at  different  times  by  the  public  authorities  of  both  the  Com- 
monwealth of  Virginia  and  the  State  of  West  Virginia,  respect- 
ivety,  to  ascertain  their  contributive  proportions  of  the  common  li- 
ability resting  upon  them  for  the  public  debt  of  Virginia,  contract- 
ed prior  to  January  1st,  1861 ;  but  all  such  attempts  proved  inef- 
fectual and  vain,  and  no  accounting  or  settling  of  any  kind  was 
ever  had  between  the  two  States  in  regard  to  this  debt. 

XII. 

The  efforts  looking  to  a  settlement  by  the  concurrent  action  of 
the  two  States  having  proved  abortive,  and  your  Oratrix  being 
anxious  to  adjust  the  portion  of  the  common  debt  which  it  was 
right  that  she  should  assume  and  pay.  upon  terms  just  and  equita- 
ble alike  to  the  public  creditors  and  to  West  Virginia,  made  sev- 
eral efforts  to  effect  such  a  settlement. 

The  first  of  these  was  made  by  the  General  Assembly  which 
was  chosen  at  the  close  of  the  period  of  "destruction  and  recon- 
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struction, "  which,  following  closely  upon  the  period  of  disastrous 
war,  had  inflicted  upon  her  people  injuries  and  losses,  the  harm- 
ful effects  of  which  were  then  by  no  means  realized. 

The  purpose  of  the  representatives  of  the  Commonwealth,  then 

just  emerging  from  conditions  which  had  impoverished  her  people 

and  paralyzed  their  productive  energies,  to  assume  and.  pay 

13  to  the  uttermost  every  dollar  which  her  most  exacting  credit- 
or could  demand  of  her,  was  expressed  in  theAct  of   her  Gen- 
eral Assembly,   approved  March  30,   1871. 

By  the  terms  of  settlement  embodied  in  this  Act,  your  Oratrix 
undertook  to  give  her  obligations  bearing  6%  interest  for  two- 
thirds  of  the  principal,  and  for  two-thirds  of  the  past  due  interest, 
and  also  for  two-thirds  of  the  interest  on  that  accrued  interest, 
which  accrued  interest  to  the  extent  of  nearly  $8,000,000,  had  been 
funded  after  the  War  in  new  bonds  of  Virginia,  thus  capitalizing 
at  6%  not  only  the  interest,  but  interest  upon  that  interest. 

It  was  soon  apparent  that  Virginia  had  by  this  measure  assumed 
a  heavier  burden  than  she  was  able  to  bear,  and  so  other  plans  for 
the  settlement  of  the  State  debt  were  attempted  by  the  Acts  of  the 
General  Assembly  of  the  Commonwealth  approved  March  28,  1879, 
and  February  14,  1882,  until  at  length  a  final  and  satisfactory  set- 
tlement of  the  portion  of  the  debt  of  the  original  State  which  Vir- 
ginia should  assume  and  pay  was  definitely  concluded  by  the  Act  of 
February  20,  1892.  Your  Oratrix  will  file  copies  of  each  of  the 
Acts  of  her  General  Assembly  herein  mentioned  as  exhibits  to  this 
bill,  and  to  be  read  as  part  hereof. 

XIII. 

As  farther  indicating  the  great  burden  which  your  Oratrix,  not- 
withstanding the  disaster  and  loss  above  referred  to,  has  assumed 
and  met  on  account  of  the  common  debt  of  the  undivided  State, 
she  shows  your  Honors  that,  since,  January  1st,  1861,  she  has  act- 
ually paid  off,  retired  and  discharged,  or  assumed  and  given  her 
new  outstanding  obligations  for  the  aggregate  sum  of  over 

14  Seventy  One  Million  Dollars,  as  will  more  particularly  ap- 
pear from  a  statement  thereof  filed  as  an  exhibit  herewith 

and  hereinafter  referred  to  as  Exhibit  Number  7. 

It  is  proper  in  this  connection  to  call  attention  to  the  fact  that, 
while  your  Oratrix  has  made  this  large  contribution  towards  the 
settlement  of  the  common  debt,  West  Virginia  has  not  paid  one 
dollar  thereof;  and  although  in  the  early  years  of  her  history  she 
repeatedly  conceded  that  there  was  some  portion  of  that  debt  which 
should  equitably  be  borne  by  her,  her  properly  constituted  author- 
ities have  for  a  number  of  years  refused  to  recognize  that  any  li- 
ability whatever  rested  upon  her,  on  that  account,  and  have  de- 
clined even  to  enter  into  an  accounting  or  to  treat  with  your  Ora- 
trix in  reference  thereto. 

It  would  seem  from  the  above  statement  that  Virginia  has  al- 
ready done  as  much  under  all  the  circumstances  as  she  could  be 
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fairly  expected  to  do  towards  paying  off  the  common  public  debt 
of  the  old  State.  Such  was  the  view  and  purpose  of  the  G-eneral 
Assembly  in  the  several  Acts  above  recited. 

A  question  may  be  raised  as  to  whether  such  was  the  effect  of  the 
language  used  in  the  Act  of  March  30,  1871,  with  respect  to  the 
certificates  issued  thereunder ;  but  the  great  mass  of  the  creditors 
entitled  to  whatever  may  be  due  upon  the  unfunded  obligations  of 
the  undivided  State,  have  in  effect  agreed,  as  will  be  hereinafter 
shown,  to  waive  any  such  question,  and  to  accept  the  adjudication 
■of  this  Court  in  this  cause  against  West  Virginia  in  full  discharge 
of  all  their  claims,  thus  giving  that  effect  to  the  Act  of  March  30, 
1871,  which  it  was  the  purpose  of  your  Oratrix  that  it  should  have. 

15  XIV. 

By  each  of  the  Acts  for  the  settlement  of  her  debt  above  recited, 
it  was  provided  that  the  bonds  of  undivided  Virginia  so  far  as  not 
funded  in  the  new  obligations  given  by  your  Oratrix,  should  be 
surrendered  to  and  held  by  your  Oratrix,  who  either  by  the  ex- 
press terms  of  the  settlement  provided  for  by  said  Acts,  or  as  a 
just  and  equitable  consequence  therefrom,  received  and  holds  said 
original  bonds  so  far  as  unfunded,  in  trust  for  the  creditor  who  de- 
posited the  same  with  her,  or  his  assigns ;  and  certificates  to  this  ef- 
fect were  given  by  your  Oratrix  to  each  creditor  whose  old  Vir- 
ginia bond  was  so  surrendered  to  her. 

Having  as  an  essential  part  of  the  contract  for  the  adjustment  of 
the  common  debt  of  the  original  State  entered  into  this  fiduciary 
relation  in  reference  to  these  bonds,  it  became  her  obligation  of  duty 
to  the  creditors  who  had  confided  their  securities  to  her  keeping,  as 
well  as  to  her  own  people,  whose  credit  and  fair  name  required  that 
these  obligations  of  the  old  State  should  be  fairly  and  honorably 
adjusted,  to  do  all  in  her  power  to  bring  about  a  determination  of 
West  Virginia's  just  liability  in  respect  thereto,  and  if  possible 
the  recognition  and  settlement  of  the  same  by  that  State. 

Only  after  exhausting  every  means  of  amicable  negotiation,  and 
having  her  overtures  to  that  end  repeatedly  refused,  and  as  a  last 
resort,  has  your  Oratrix  been  constrained  at  length  reluctantly  to 
apply  to  this,  the  only  tribunal  which  can  afford  relief,  for  an  ad- 
judication and  determination  of  this  question,  of  such  vast  import- 
ance to  your  Oratrix  and  to  all  of  her  people. 

XV. 

All  of  the  bonds  and  obligations  and  other  evidences  of  the  in- 
debtedness of  the  original  State  of  Virginia  outstanding  and  con- 
tracted on  January  1,  1861,  as  stated  in  paragraph  I  of  this  bill, 
except  a  comparatively  insignificant  sum,  not  amounting  to  one  per 
cent  of  the  aggregate  of  those  liabilities,  have  been  taken  up  and 
are  now  actually  held  by  your  Oratrix,  and  she  has  the  right  to 
call  upon  West  Virginia  for  a  settlement  with  respect  thereto. 
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They  are  too  numerous  and  involve  too  great  a  number  of  transac- 
tions running  through  many  years,  for  it  to  be  practicable  to  ex- 
hibit them  here  in  detail,  but  the  original  bonds  and  other  evidences 
of  indebtedness  so  paid  off  or  retired  and  now  held  by  your  Ora- 
trix,  will,  when  it  shall  be  proper  to  do  so,  be  exhibited  to  the 
Master,  who  who  shall  take  the  accounts  hereinafter  prayed  for 

XVI. 

Of  the  evidences  of  indebtedness  representing  principal  and  in- 
terest of  the  liabilities  of  Virginia  contracted -before  her  dismem- 
berment, those  so  paid  off  or  retired  by  your  Oratrix  and  now  held 
by  her  in  her  own  right,  exclusive  of  the  amounts  represented  by 
the  certificates  issued  under  the  funding  Acts  aforesaid,  amount 
in  the  aggregate,  including  the  interest  to  be  fairly  computed  there- 
on to  this  date,  to  a  very  large  sum,  considerably  in  excess  of  $25,- 
000,000,  by  far  the  greater  part  if  it  being  now,  of  course,  on  ac- 
count of  the  interest  computed  thereon,  at  the  rate  of  6%  per  an- 
num, the  then  legal  rate  in  both  States. 

For  all  of  these  obligations  taken  up  and  payments  made  on  ac- 
count of  the  common  debt,  your  Oratrix  has  in  her  own 
17  right,  a  just  claim  against  West  Virginia  for  contribution 
to  the  extent  of  West  Virginia's  equitable  liability  therefor. 

XVII. 

In  addition  to  the  above  bonds  there  were  outstanding  on  the  1st 
day  of  January,  1861,  certain  obligations  of  the  State  of  Virginia 
as  guarantor  upon  some  of  the  securities  issued  by  internal  im- 
provement companies,  which  your  Oratrix  was  called  upon. to  pro- 
vide for  and  settle.  They  were  not  comparatively  of  very  large 
amount,  however,  and  the  questions  involved  in  connection  there- 
with can  be  stated  and  settled  in  the  account  hereinafter  prayed 
for  to  be  taken  between  the  two  states ;  and  in  such  accounts  your 
Oratrix  will  also  ask  to  have  included  all  such  items  of  debit 
against  the  State  of  West  Virginia  on  account  of  the  property  and 
moneys  of  the  original  State  which  were  received  or  appropriated 
by  West  Virginia  which  may  not  have  been  specifically  or  accu- 
rately stated  herein.  These  items  of  accounting  between  the  two 
States  are  so  numerous  and  varied  and  extend  throughout  a  period 
of  so  many  years'  duration  that  it  is  impossible  from  the  nature 
of  the  case  to  state  all  of  them  in  this  bill ;  and  the  account  between 
the  two  States  can  only  be  taken  and  settled,  and  the  balance  due 
your  Oratrix  thereon  ascertained,  under  the  supervision  of  a  Court 
of  Equity. 

XVIII. 

i 
Your  Oratrix  charges  that  the  liability  of  the  State  of  West  Vir- 
ginia, for  a  just  and  equitable  proportion  of  the  public  debt 
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18  of  Virginia,  as  of  the  time  when  the  State  of  West  Virginia 
was  created,  rests  upon  the  following  among  many  grounds- 

which  might  be  indicated  here : 

First.  The  area  of  the  territory  now  known  as  the  State  of  West 
Virginia  formed  about  one-third  of  the  territory  of  the  Common- 
wealth of  Virginia  when  this  public  debt  was  created,  and  its  popu- 
lation included  about  one-third  of  that  of  the  original  State  at  the 
time  of  its  dismemberment.  And  the  State  of  West  Virginia  did,  by 
the  acquisition  and  appropriation  of  such  territory,  with  the  popula- 
tion thereof,  assume  therewith  liability  for  a  just  and  equitable  pro- 
portion of  the  public  debt  created  prior  to  the  partition  of  such  ter- 
ritory. 

Second.  The  liability  of  West  Virginia  for  a  just  proportion  of 
the  public  debt  of  the  Commonwealth  of  Virginia,  as  it  existed  prior 
to  the  creation  and  erection  of  the  State  of  West  Virginia,  forms 
part  of  her  very  political  existence,  and  is  an  essential  constituent  of 
her  fundamental  law  as  shown  in  the  said  ordinance  adopted  at 
Wheeling  on  the  20th  day  of  August,  1861,  in  which  the  method  of 
ascertaining  her  liability  on  account  of  said  debt  is  prescribed.  And 
this  liability  is  imbedded  in  the  Constituton  under  whch  she  was  ad- 
mitted as  a  State  into  the  Federal  Union,  and  was  one  of  the  condi- 
tions under  which  she  was  created  a  State  and  admitted  into  the 
Union. 

Third.  The  State  of  West  Virginia  has  further,  by  the  repeated 
enactments  and  joint  resolution  of  her  legislature,  recognized  her 
liability  for  a  just  proportion  of  this  debt. 

Fourth.  The  State  of  West  Virginia  has,  since  her  creation  as  a 
State,  received  from  the  State  of  Virginia  real  and  personal  prop- 
erty, amounting  in  value  to  many  millions  of  dollars,  and  held  and 
enjoyed  the  same,  but  upon  expressed  condition    that    she 

19  should  duly  account  for  the.  same  in  a  settlement  thereafter 
.  to  be  had  between  her  and  the  Commonwealth  of  Virginia. 

Fifth.  While  the  transfer  of  this  property,-  real  and  personal, 
and  also  of  certain  moneys  of  the  Commonwealth  of  Virginia,  pur- 
port to  have  been  made  to  the  State  of  West  Virginia  by  the  Act  of 
The  Restored  Government  of  Virginia, ' '  there  were  in  fact  repre- 
sented in  said  "Restored  Goverment"  and  in  the  legislature  thereof 
no  other  people  and  no  other  territory  than  that  which  then,  as  now, 
constitute  the  State  of  West  Virginia. 

XIX. 

The  General  Assembly  of  Virginia  being  anxious  to  effect  a  set- 
tlement of  the  portion  of  the  common  debt  of  the  undivided  State 
which  remained  unadjusted,  and  if  possible  to  bring  this  about  with 
the  friendly  co-operation  and  concurrence  of  West  Virginia,  adopt- 
ed; "A  joint  resolution  to  provide  for  adjusting  with  the  State  of 
West  Virginia  the  proportion  of  the  public  debt  of  the  original  State 
of  Virginia  proper  to  be  borne  by  the  State  of  West  Virginia,  and 
for  the  application  of  whatever  may  be  received  from  the  State  of 
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West  Virginia  to  the  payment  of  those  found  to  be  entitled  to  the 
same,"  approved  March  6,  1894.  A  copy  of  this  resolution  will  be 
hereinafter  shown  as  an  exhibit  to  this  bill,  to  be  read  as  a  part 
thereof. 

Under  this  resolution  a  commission  of  seven  members  was  ap- 
pointed for  the  purpose  of  carrying  into  effect  the  objects  expressed 
therein. 

The  efforts  made  by  this  Commission,  acting  under  the  above  reso- 
lution to  bring  about  a  settlement  with  West  Virginia  having  proved 
ineffectual,  and  the  overture  which  the  Commission,  with  the 

20  active  co-operation  of  the  Honorable  Charles  T.  O'Ferral,  the 
then  governor  of  the  Commonwealth  made  to  the  authorities 

•of  West  Virginia  for  the  purpose  of  bringing  about  a  friendly  ad- 
justment having  been  declined,  the  General  Assembly  of  Virginia 
passed  the  Act  approved  March  6,  1900,  entitled  "An  Act  to  provide 
for  the  settlement  with  West  Virginia  of  the  proportion  of  the  pub- 
lic debt  of  the  original  State  of  Virginia  propei  to  be  borne  by 
West  Virginia,  and  for  the  protection  of  the  Commonwealth  of  Vir- 
ginia in  the  premises,"  the  purpose  of  which  Act  is  sufficiently  set 
forth  in  its  title,  and  a  copy  of  the  Act  will  also  be  hereinafter  shown 
as  one  of  the  exhibits  herewith  filed. 

XX. 

The  Commission  acting  under  said  last-mentioned  Act  made  most 
earnest  efforts  to  bring  about  an  amicable  adjustment  of  the  matters 
hereinbefore  set  forth  with  West  Virginia,  but  all  of  their  efforts  in 
that  behalf  proved  ineffectual  and  unavailing.  An  application  to 
this  Honorable  Court  being  thus  left  as  the  only  alternative  for 
Virginia,  this  suit  has  been  instituted  at  the  request  and  direction  of 
the  said  Commission,  and  in  strict  conformity  with  the  provisions  of 
the  said  Act  of  March  6,  1900,  all  of  which  will  be  more  fully  and 
completly  shown  by  the  Report  of  the  said  Commission  dated  Janu- 
ary 6,  1906,  made  to  the  General  Assembly  of  Virginia  now  in  ses- 
sion, a  copy  of  which  Report  and  the  documents  accompanying  the 
same,  and  referred  to  therein,  will  be  exhibited  as  a  part  of  this  Bill. 

XXI. 

In  order  that  the  matters  hereinbefore  referred  to  may  be  more 
fully  shown  to  the  Court,  your  Oratrix  files  herewith  certain  exhibits 
(eight  in  number)  which  she  prays  may  be  read  as  a  part  of  her  bill, 
to-wit : 

21  Exhibit  Number  1.     A  copy  of  the  said  Act  of  the  General 
Asembly  of  Virginia,  of  March  30,  1871,  entitled  an  Act  to 

provide  for  the  funding  and  payment  of  the  public  debt. 

Exhibit  Number  2.  A  copy  of  the  Act  of  the  same  General  As- 
sembly of  March  28,  1879,  entitled  an  Act  to  provide  a  plan  of  set- 
tlement of  the  public  debt. 

Exhibit  Number  3.     A  copy  of  the  Act  of  February  14,  1882,  of 
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the  same  General  Assembly,  entitled  an  Act  to  ascertain  and  declare 
Virginia's  equitable  share  of  the  debt  created  before  and  actually 
existing  at  the  time  of  the  partition  of  her  territory  and  resources, 
and  to  provide  for  the  issuance  of  bonds  covering  the  same,  and  the 
regular  payment  of  the  interest  thereon. 

Exhibit  Number  4.  A  copy  of  the  said  Act  of  the  same  General 
Assembly,  approved  February  20,  1892,  entitled  an  Act  to  provide 
for  the  settlement  of  the  public  debt  of  Virginia  not  funded  under 
the  provisions  of  an  Act  entitled,  etc. 

Exhibit  Number  5.  A  copy  of  the  said  Joint  Resolution  of  the 
said  General  Assembly  of  March  6,  1894,  providing  for  the  apoint- 
ment  of  a  Commission. 

Exhibit  Number  6.  A  copy  of  the  said  Act  of  March  6,  1900, 
under  which  the  powers  of  the  said  Commission  were  enlarged  and 
the  institution  of  this  suit  authorized. 

Exhibit  Number  7.  Showing  amounts  paid  off  since  January  1, 
1861,  or  assumed  and  now  carried  by  Virginia  on  account  of  the 
old  debt  of  the  undivided  State. 

Exhibit  Number  8.  A  copy  of  the  report  of  the  said  Virginia 
Commission  made  to  the  General  Assembly  of  that  State,  dated  Jan- 
uary 6,  1906,  together  with  the  accompanying  papers. 

22  .  XXII. 

Forasmuch,  therefore,  as  your  Oratrix  is  remediless  save  in  this 
form  and  forum,  and  to  the  end  that  the  State  of  West  Virginia  may 
be  duly  served,  through  her  Governor  and  Attorney-General,  with 
a  copy  of  this  bill,  your  Oratrix  prays  that  the  said  State  of  West 
Virginia  may  be  made  a  party  defendant  to  this  bill,  and  required 
to  answer  the  same,  that  all  proper  accounts  may  be  taken  to  de- 
termine and  ascertain  the  balance  due  from  the  State  of  West  Vir- 
ginia to  your  Oratrix,  in  her  own  right  and  as  trustee  as  aforesaid ; 
that  the  principles  upon  which  such  accounting  shall  be  had  may  be 
ascertained  and  declared,  and  a  true  and  proper  settlement  made 
of  the  matters  and  things  above  recited  and  set  forth;  that  such 
accounting  be  had  and  settlement  made  under  the  supervision  and 
direction  of  this  Court  by  such  Auditor  or  Master  as  may  by  the 
Court  be  selected  and  empowered  to  that  end,  and  that  proper  and 
full  reports  of  such  accounting  and  settlement  may  be  made  to  this 
Court ;  that  the  State  of  West  Virginia  may  be  required  to  produce 
before  such  Auditor  or  Master,  so  to  be  appointed,  all  such  official 
entries,  documents,  reports  and  proceedings  as  may  be  among  her 
public  records  or  official  files  and  may  tend  to  show  the  facts  and 
the  true  and  actual  state  of  accounts  growing  out  of  the  matters  and 
things  above  recited  and  set  forth,  in  order  to  a  full  and  correct- 
settlement  and  adjustment  of  the  accounts  between  the  two  States ; 
that  this  Court  will  adjudicate  and  determine  the  amount  due  to 
your  Oratrix  by  the  State  of  West  Virginia  in  the  premises ;  and 
that  all  such  other  and  further  and  general  relief  be  granted  unto^ 
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your  Oratrix  in  the  premises  as  the  nature  of  her  case  may  require 
or  to  equity  may  seem  meet. 

And  your  Oratrix  will  ever  pray,  &e. 

WILLIAM  A.  ANDERSON, 
Attorney  General  of  Virginia. 
HOLMES  CONRAD. 

23  Exhibits  With  Bill. 

In  the  Supreme  Court  of  the  United  States. 

Original. 

Commonwealth  op  Virginia 

vs. 

State  of  West  Virginia. 

24  Exhibit  Number  1. 

Chap.  282. — An  Act  to  Provide  for  the  Funding  and  Payment  of 

the  Public  Debt. 

Approved  March  30,  1871. 

(Acts  G.  A.  of  Va.  1870-1,  p.  378.) 

Whereas  in  the  formation  of  the  State  of  West  Virginia,  there 
were  included  within  its  boundaries  about  one-third  of  the  territory 
and  population  of  the  State  of  Virginia ;  and  whereas,  in  the  ordi- 
nanCe  authorizing  the  organization  of  said  state,  it  was  provided  that 
the  said  state  shall  take  upon  itself  a  just  proportion  of  the  public 
debt  of  the  commonwealth  of  Virginia  prior  to  the  first  day  of  Janu- 
ary, eighteen  hundred  and  sixty-one,  which  provision  has  not  yet 
been  fulfilled,  although  repeated  and  earnest  efforts  in  that  behalf 
have  been  made  by  this  state,  and  will  continue  to  be  made  as  long 
as  may  be  necessary ;  and  whereas  the  people  of  this  commonwealth 
are  anxious  for  the  prompt  liquidation  of  her  portion  of  said  debt, 
which  is  estimated  to  be  two-thirds  of  the  same ;  and  whereas  it  has 
been  suggested  that  the  authorities  of  West  Virginia  may  prefer  to 
pay  that  state's  portion  of  said  debt  to  the  holders  thereof  and  not 
to  this  State,  as  the  constitution  of  this  state  provides ;  now,  there- 
fore, to  enable  the  State  of  West  Virginia  to  settle  her  proportion  of 
said  debt  with  the  holders  thereof,  and  to  prevent  any  complications 
or  difficulties  which  might  be  interposed  to  any  other  matter  of  set- 
tlement, and  for  the  purpose  of  promptly  restoring  the  credit  of  Vir- 
ginia by  providing  for  the  prompt  and  certain  payment  of  the  in- 
terest upon  her  proportion  of  said  debt  as  the  same  shall  become 
due ;  therefore, 
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1.     Be  it  enacted  by  the  general  assembly  of  Virginia,  That  from 
and  after  the  passage  of  this  act,  no  bond,  certificate,  or  other  evi- 
dence of  indebtedness,  shall  be  issued  for  any  portion  of  the  debt  of 
this  state ;  nor  shall  any  interest  be  paid  upon  any  part  or  portion 
of  said  debt,  except  as  hereinafter  provided. 

25  2.     The  owners  of  any  of  the  bonds,  stocks  or  interest  cer- 
tificates heretofore  issued  by  this  state,  which  are  recognized 

by  its  constitution  and  laws  as  legal,  except  the  five  per  centum  dol- 
lar bonds,  and  what  are  known  as  sterling  bonds,  but  including  the 
stock  of  the  old  James  river  company,  and  the  bonds  of  the  James 
river  and  Kanawha  company  guaranteed  by  this  state,  may  fund 
two-thirds  of  the  amount  of  the  same,  together  with  two-thirds  of 
the  interest  due  or  to  become  due  thereon,  to  the  first  day  of  July, 
eighteen  hundred  seventy-one,  in  six  per  centum  coupon  or  regis- 
tered bonds  of  this  state  of  the  denominations  of  one  hundred,  and 
multiples  thereof,  dated  that  day,  and  to  become  due  and  payable 
in  thirty-four  years  after  date,  but  redeemable  at  the  pleasure  of 
the  state,  after  ten  years,  the  interest  to  be  payable  semi-annually  on 
the  first  days  of  January  and  July  in  each  year.  The  bonds  shall 
be  made  payable  to  order  or  bearer,  and  the  coupons  to  bearer,  at 
the  treasury  of  the  state  and  bonds  payable  to  order  may  be  ex- 
changed for  bonds  payable  to  bearer,  and  registered  bonds  may  be 
exchanged  for  coupon  bonds,  or  vice  versa,-  at  the  option  of  the 
holder.  The  coupons  shall  be  payable  semi-annually,  and  be  receiv- 
able at  and  after  muturity  for  all  taxes,  debts,  dues,  and  demands 
due  .tfhe  state,  which  shall  be  so  expressed  on  their  face ;  and  the 
bonds  shall  bear  on  their  face  a  declaration  to  the  effect  that  the  re- 
demption thereof  is  secured  by  a  sinking  fund  provided  for  by  the 
law  under  which  they  are  issued.  The  holders  of  the  five  per  centum 
dollar  bonds  may  in  like  manner  fund  the  same  in  like  bonds,  bear- 
ing, however,  five  instead  of  six  per  centum  interest,  In  the  funding 
herein  authorized,  for  any  fractional  sums  less  than  one  hundred 
dollars,  certificates  shall  be  issued  bearing  the  same  date  and  rate  of 
interest,  and  payable  at  the  same  time  as  the  bonds  issued  under  this 
section ;  which  certificates,  in  sums  of  one  hundred  dollars  or  any 
multiple  thereof,  shall  be  exchangeable  for  bonds  of  the  char- 

26  acter  herein  authorized  to  be  issued ;  and  new  certificates  of 
like  character  may  be  issued  for  any  fractional  sums  less  than 

one  hundred  dollars  Avhich  may  remain  in  making  such  exchange. 

3.  Upon  the  surrender  of  the  old  and  the  acceptance  of  the  new 
bond  for  two-thirds  of  the  amount  due  as  provided  in  the  last  pre- 
ceding section,  there  shall  be  issued  to  the  owner  or  owners,  for  the 
other  one-third  of  the  amount  due  upon  the  old  bond,  stock,  or  certi- 
ficate of  indebtedness  so  surrendered,  a  certificate  bearing  the  same 
date  as  the  new  bond,  setting  forth  the  amount  of  the  bond  which  is 
not  funded  as  provided  in  the  last  preceding  section,  and  that  pay- 
ment of  said  amount  with  interest  thereon  at  the  rate  prescribed  in 
the  bond  surrendered,  will  be  provided  for  in  accordance  with  such 
settlement  as  shall  hereafter  be  had  between  the  states  of  Virginia 
and  West  Virginia  in  regard  to  the  public  debt  of  tha  state  of  Virgin. 
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ia  existing  at  the  time  of  its  dismemberment,  and  that  the  state  of 
Virginia  holds  said  bonds,  so  far  as  unfunded,  in  trust  for  the  holder 
or  his  assignees;  and  provided  further,  that  until  such  final  settle- 
ment with  West  Virginia,  there  shall  be  paid  upon  what  are  known 
as  sterling  bonds,  in  the  manner  now  prescribed  by  law,  two-thirds 
of  the  interest  accruing  on  the  principal  of  said  bonds,  after  July 
first,  eighteen  hundred  and  seventy-one;  and  for  the  interest  accrued 
to  said  date  certificates  dated  on  that  day  shall  be  issued,  drawing 
the  same  rate  of  interest  as  the  bonds,  two-thirds  of  which  shall  be 
paid  as  provided  to  be  paid  on  the  bonds.  The  remaining  one-third 
of  unpaid  interest,  both  on  the  bonds  and  certificates,  shall  be  pay- 
able in  money,  and  the  principal  of  said  certificates  in  new  sterling 
bonds  of  the  same  character  as  the  old,  in  accordance  with  such  final 
settlement  as  shall  be  made  with  West  Virginia. 

4.  The  treasurer  is  hereby  authorized  and  directed  to  forthwith 
cause  to  be  prepared,  engraved  or  lithographed,  registered  bonds  and 
bonds  with  coupons  and  certificates  of  the  character  mentioned  in 

the  second  and  third  sections  of  this  act ;  and  when  prepared 
27         shall  commence  the  issuance  of  the  same  as  herein  provided. 

The  bonds  and  certificates  shall  be  signed  by  the  treasurer, 
and  countersigned  by  the  second  auditor ;  the  coupons  shall  be  signed 
by  the  treasurer,  or  a  fac  simile  of  his  signature  shall  be  stamped  or 
engraved  thereon.  Each  denomination  of  bonds  herein  authorized 
to  be  issued,  both  registered  and  coupon,  shall  constitute  a  series,  and 
the  bonds  of  each  series  shall  be  numbered  from  one  upwards,  as 
they  are  issued ;  and  the  coupons  in  addition  to  the  number  of  the 
bond  to  which  they  are  attached,  shall  be  numbered  from  one  to 
sixty-seven.  Each  class  of  certificates  authorized  to  be  issued  by  this 
act  shall  be  numbered,  respectively,  from  one  upwards,  and  in  addi- 
tion thereto,  each  certificate  shall  contain  the  number  and  date  of 
the  bond  or  certificate  on  account  of  which  it  is  issued.  Each  bond, 
certificate  of  stock,  and  interest  certificate,  to  be  funded  as  herein 
provided,  shall  first  be  delivered  to  the  second  auditor,  who  shall  cal- 
culate and  determine  the  amount  for  which  a  bond  shall  be  issued, 
and  the  amounts  for  which  certificates  shall  be  issued,  under  the 
second  and  third  sections  of  this  act;  which  calculations  shall  be 
endorsed,  dated  and  signed  by  him  on  the  back  of  such  bond,  certifi- 
cate of  stock,  or  interest  certificate,  and  he  shall  cause  a  proper 
registry  thereof,  together  with  the  date  and  number  of  the  bond, 
certificate  of  stock,  or  interest  certificate,  to  be  made  and  kept  in  his 
office.  After  such  endorsement  and  registration,  the  second  auditor 
shall  deliver  the  bond,  certificate  of  stock,  or  interest  certificate,  to 
the  treasurer,  who  shall  thereupon  deliver  to  him  a  bond  or  bonds 
and  certificates  of  the  character  named  in  the  second  and  third  sec- 
tions of  this  act,  duly  signed  and  numbered,  for  the  several  amounts, 
respectively,  according  to  said  endorsement.  The  second  auditor, 
after  making  a  proper  registry  of  said  bond  or  bonds,  and  certifi- 
cates to  be  kept  in  his  office,  shall  deliver  the  same  to  the  person  en- 
titled to  them.    The  treasurer  shall,  by  proper  endorsement,  written 

or  stamped,  upon  each  bond,  certificate  of  stock,  or  interest 
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28  certificate  so  surrendered  and  delivered  to  him,  cancel  the 
same,  and  endorse  thereon  the  date  of  such  cancellation,  and 

shall  preserve  the  same  in  his  office  until  otherwise  directed  by  law. 
The  treasurer  shall  also  have  made  and  preserved  in  his  office  a 
proper  registry  of  every  bond  and  certificate  delivered  by  him  to  the 
second  auditor,  and  whenever  a  coupon  bond  shall  be  issued  payable 
to  the  order  of  any  person  or  firm,  he  shall  secure  and  preserve  the 
signature  of  such  person  or  firm  as  a  part  of  such  registry  whenever 
practicable. 

5.  Whatever  sum  may  be  realized  from  the  claims  of  this  state 
against  Seldon,  Withers  and  Company,  and  the  Chesapeake  and 
Ohio  Canal  company,  and  from  the  sale  and  disposition  of  the  stocks 
and  bonds,  and  debts  owned  by  the  state  in  and  against  any  and  all 
railway  or  other  improvement  companies,  and  all  sums  which  may 
be  realized  from  the  claims  of  this  state  against  the  United  States, 
and  from  any  sales  of  any  real  estate  now  belonging  to  the  common- 
wealth, shall  be  paid  into  the  treasury  of  the  state  to  the  credit  of 
the  sinking  fund  hereby  authorized  and  created.  In  the  year 
eighteen  hundred  and  eighty,  and  annually  thereafter,  until  all  the 
bonds  issued  under  and  by  authority  of  this  act  shall  have  been  paid, 
there  shall  be  levied  and  collected,  the  same  as  other  taxes,  a  tax  of 
two  cents  on  the  one  hundred  dollars  of  the  assessed  valuation  of  all 
the  property,  personal,  real  and  mixed,  in  the  state,  which  shall  be 
paid  into  the  treasury  of  the  state  to  the  credit  of  the  sinking  fund. 
The  treasurer,  the  auditor  of  public  accounts,  and  the  second  auditor 
are  hereby  appointed  commissioners  of  the  sinking  fund,  and  shall 
have  (a  majority  acting)  the  control  and  management  thereof,  and 
shall  annually,  or  of tener,  apply  whatever  sum  or  sums  may  be  to  the 
credit  of  the  sinking  fund,  to  the  purchase  and  redemption  of  bonds 
issued  by  authority  of  this  act. 

6.  All  necessary  expense  incurred  in  the  execution  of  this  act 
shall  be  paid  out  of  any  moneys  in  the  treasury  not  otherwise  ap- 
propriated, on  the  certificate  of  the  correctness  of  the  same, 

29  signed  by  the  treasurer  and  second  auditor,  and  approved  by 
the  governor. 

7.     This  act  shall  be  in  force  from  and  after  its  passage. 

30  Exhibit  Number  2. 

Chap.  24 — An  Act  to  Provide  a  Plan  of  Settlement  of  the  Public 

Debt. 

Approved  March  28,  1879. 

(Acts  G.  A.  of  Va.  1878-9,  p.  264.) 
1     '     '. 

Whereas  it  is  believed  by  the  general  assembly  that  the  rate  of 
interest  heretofore  agreed  to  be  paid  by  the  state  on  the  public  debt 
is  greater  than  can  be  borne  without  destroying  the  industrial  in- 
terests of  the  state  and  whereas  the  council  of  foreign  bondholders 
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of  London,  England,  and  the  funding  association  of  the  United 
States  of  America,  limited,  have,  in  view  of  this  belief,  expressed 
their  willingness  to  jointly  endeavor  to  obtain  the  consent  of  the 
creditors  to  an  abatement  in  the  rate  of  interest;  and  whereas  it  is 
highly  expedient,  in  the  best  interest  of  the  state,  to  secure  an  am- 
icable settlement  with  the  creditors  by  which  the  credit  of  the  state 
may  'be  restored  and  enhanced,  and  the  aggregate  amount  of  interest 
payable  by  the  state  reduced  within  limits  which  will  not  be  too  on- 
erous to  the  population ;  therefore, 

1.  Be  it  enacted  by  the  general  assembly  of  Virginia,  That  to 
provide  for  funding  the  debt  of  the  state,  the  governor  is  hereby  au- 
thorized to  create  bonds  of  the  state,  registered  and  coupon,  dated 
the  first  day  of  January,  eighteen  hundred  and  seventy-nine,  the 
principal  payable  forty  years  thereafter,  bearing  interest  at  the  rate 
of  three  per  centum  per  annum  for  ten  years,  and  at  the  rate  of  four 
per  centum  per  annum  for  twenty  years,  and  at  the  rate  of  five  per 
centum  per  annum  for  ten  years,  payable  in  the  cities  of  Richmond, 
New  York'  or  London,  as  hereinafter  provided,  on  the  first  days  of 
July  and  January  of  each  year,  until  the  principal  is  redeemed.  The 
state  shall  have  the  option  of  redeeming  any  or  all  of  said  bonds  by 
the  payment  of  principal  and  accrued  interest  at  any  time  after  the 
expiration  of  ten  years  from  the  first  day  of  January,  eighteen  hun- 
dred and  seventy -nine,  on  public  notice  to  the  holders  of  its  purpose 

to  make  such  redemption.  The  coupons  on  said  bonds  shall 
31         be  receivable   at  and  after  maturity  for   all  taxes,   debts, 

dues  and  demands  due  the  state,  and  this  shall  be  expressed 
on  their  face.  The  holder  of  any  registered  bond  shall  be  entitled  to 
receive  from  the  treasurer  of  the  state  a  certificate  for  any  interest 
thereon,  due  and  unpaid,  and  such  certificate  shall  be  receivable  for 
all  taxes,  dues  and  demands  due  the  state,  and  this  shall  be  expressed 
on  the  face  of  the  registered  bonds  and  on  the  face  of  such  certificate. 
All  obligations  created  under  this  act  shall  be  forever  exempt  from 
all  taxation,  direct  or  indirect,  by  the  state,  or  by  any  county  or  cor- 
poration therein,  and  this  shall  be  expressed  on  the  face  of  the 
bonds.  The  said  bonds  shall  be  of  the  denominations  of  one  hun- 
dred dollars,  five  hundred  dollars,  and  one  thousand  dollars,  at  the 
option  of  the  creditors  respectively,  and  the  bonds  as  well  as  their 
coupons  shall  be  payable  at  Richmond  and  New  York,  or  if  desired, 
may  be  made  payable  in  sterling  at  London,  at  the  fixed  rate  of  ex- 
change of  one  pound  sterling  for  five  dollars.  The  bonds  hereby 
authorized  shall  be  issued  only  in  exchange  for  the  outstanding  debt 
of  the  state,  as  hereinafter  provided. 

2.  For  purposes  of  designation,  the  outstanding  indebtedness  of 
the  state  is  diveded  into  two  classes,  as  follows,  to  wit : 

Class  I.  which  shall  be  taken  to  include  all  tax-receivable  coupon 
bonds,  and  all  registered  bonds  and  fractional  certificates  which  are 
convertible  under  the  act  approved  March  thirtieth,  eighteen  hun- 
dred and  seventy-one,  into  such  tax-receivable  coupon  bonds. 

Class  II,  which  shall  be  taken  to  include  all  bonds  funded  under 
the  act  approved  March  thirtieth,  eighteen  hundred  and  seventy-one, 
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as  amended  by  the  act  approved  March  seventh,  eighteen  hundred 
and  seventy-two;  and  also  two-thirds  of  the  face  value,  with  two- 
thirds  of  the  unpaid  accrued  interest  up  to  the  first  of  July,  eighteen 
hundred  and  seventy-one,  on  all  unfunded  bonds,  including  sterling 
bonds. 

3.  The  outstanding  indebtedness  of  the  state  shall  be 
32  funded  in  the  new  bonds,  to  be  issued  under  this  act,  as  fol- 
lows :  Bonds  shall  be  presented  for  exchange  with  all  coupons 
attached  matiiriDg  after  the  date  of  presentation,  and  shall  be  ex- 
changed at  the  face  value  of  said  bonds,  dollar  for  dollar,  for  the 
new  bonds,  with  all  coupons  attached  maturing  after  the  date  of 
such  presentation :  Provided  that  the  proportion  of  Class  II,  re- 
funded, shall  never  exceed  in  amount  one-third  (1-3)  of  the  total 
amount  refunded,  until  eighteen  million  dollars  of  Class  I  have  been 
retired.  The  new  bonds  to  be  issued  may  be  coupon  or  registered,  at 
the  option  of  the  holders,  and  at  the  like  option  coupon  bonds  may 
at  any  time  be  converted  into  registered  bonds. 

4.  All  due  and  unpaid  interest  may  be  funded  under  the  pro- 
visions of  this  act  at  the  rate  of  fifty  cents  on  the  dollar,  and  shall 
be  fundable  at  that  rate  under  the  third  section  of  this  act,  and 
taken  under  the  provisions  of  said  section,  in  lieu. of  bonds  of  Class 
II. 

5.  If  on  or  before  the  first  day  of  May,  eighteen  hundred  and 
seventy-nine,  the  council  of  foreign  bondholders  and  the  funding 
association  of  the  United  States  of  America  aforesaid,  shall  file  with 
the  governor  their  assent  to  and  acceptance  of  the  terms  of  this  act,, 
the  same  shall  be  taken  to  be  a  contract  between  the  state  and  the 
said  corporations,  and  the  governor  shall  forthwith  provide  for  the 
preparation  of  the  bonds  provided  for  by  this  act.  The  said  corpora- 
tions may  present  for  funding,  and  in  the  proportions  hereinbefore 
provided,  at  least  eight  millions  of  dollars  of  the  outstanding  obliga- 
tions of  the  state  prior  to  the  first  day  of  January,  eighteen  hundred 
and  eighty ;  and  during  each  period  of  six  months,  from  and  after 
the  thirty-first  —  December,  eighteen  hundred  and  seventy-nine, 
they  may  present  an  additional  amount  of  at  least  five  millions  of 
dollars,  until  the  whole  debt  is  funded ;  but  any  excess  over  said 
amounts,  which  may  be  presented  during  any  of  said  periods  may  be 
estimated  in  requirement  for  the  succeeding  six  months.    So  long  as 

the  said  corporations  shall  present  for  funding  the  obliga- 
33         tions  aforesaid,  in  the  amounts  and  in  the  periods  aforesaid, 

they  shall  have  the  exclusive  privilege  of  funding  the  out- 
standing debt  under  the  provisions  of  this  act :  Provided  that  the 
said  corporations  shall  arrange  to  receive  the  outstanding  bonds  at 
the  city  of  Richmond,  when  the  holders  thereof  shall  so  desire.  But 
if  the  said  corporations  shall  fail  to  file  with  the  governor  their  as- 
sent and  agreement  as  aforesaid  by  the  first  day  of  May.  eighteen 
hundred  and  seventy-nine,  or  shall  fail  to  present  for  funding  the 
outstanding  bonds  in  the  proportions  and  amounts  and  during  the 
periods  hereinbefore  specified,  then  the  governor  may,  in  his  cliscre- 
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tion,  make  a  like  contract  with  responsible  parties  for  the  funding  of 
the  debt  of  the  state  under  this  act. 

6.  The  rules  prescribed  under  the  act  approved  March  thirtieth, 
eighteen  hundred  and  seventy-one,  in  respect  to  preparing,  signing 
and  issuing  the  new  bonds  and  coupons,  regulating  the  same,  and  in 
taking  in,  cancelling  and  registering  the  old  bonds,  shall  be  observed 
by  the  officers  of  the  treasury  in  the  execution  of  this  act,  except  so 
for  as  the  same  be  modified  by  the  provisions  of  this  act :  Provided 
that  all  bonds  and  certificates  which  may  be  necessary  to  be  printed, 
shall  be  printed  from  a  plate  which  shall  be  the  property  of  the 
commonwealth,  and  shall  remain  in  the  keeping  or  under  the  con- 
trol of  the  second  auditor.  Whenever  an  obligation  of  the  state 
shall  be  presented  to  the  second  auditor  to  be  funded  under  this  act, 
he  shall  note  the  fact  and  date  on  the  proper  register  in  his  office, 
shall  punch  a  hole  through  the  name  of  the  second  auditor,  signed 
or  countersigned  thereto,  and  shall  issue  his  warrant  upon  the 
treasurer  for  the  new  obligations  required.  There  shall  be  endorsed 
upon  the  said  warrant  a  description  of  the  old  obligations,  and  the 
calculation  of  principal  and  interest  for  which  the  new  obligations 
are  to  be  issued.  The  said  old  obligations  and  warrant  shall  be  car- 
ried by  the  second  auditor  to  the  treasurer,  who  shall  note  the  fact 
and  date  of  funding  on  the  proper  register  in  his  office,  and  if  he 

shall  find  the  warrant  correctly  drawn,  shall  sign  the  proper 
34         obligations  to  be  issued,  register  the  same  in  his  office,  clip 

therefrom  the  past-due  coupons  and  punch  the  same,  and  de- 
liver the  said  obligations  to  the  second  auditor,  taking  his  receipt 
therefor  upon  his  warrant.  The  second  auditor  shall  countersign  the 
obligation  so  delivered  to  him,  register  the  same  in  his  office,  and  de- 
liver the  same  to  the  proper  person,  taking  his  receipt  therefor.  The 
treasurer  shall  jacket  and  file  in  his  office  the  warrant  upon  which 
the  new  obligations  were  issued,  with  the  surrendered  obligations 
attached  to  said  warrant,  and  shall  number  and  date  the  jacket  so 
as  to  make  it  easy  for  reference.  But  in  cancelling  and  registering 
the  bonds  as  above  directed,  in  every  bond  and  coupon  surrenderd 
under  this  act  holes  shall  be  punched  in  one  or  more  places,  and  in 
such  a  manner  as  to  render  a  new  funding  of  the  same  impossible, 
and  every  bond  and  coupon  so  cancelled  shall  be  filed  for  reference. 

7.  The  owners  of  all  classes  of  bonds  mentioned  in  this  act,  who 
shall  exchange  their  securities  for  the  bonds  created  under  this  act, 
and  who  shall  not  have  yet  received  certificates  representing  the 
remaining  one-third  of  their  principal  and  interest,  due  and  payable 
by  the  state  of  West  Virginia,  shall  receive  certificates  of  a  like  char- 
acter to  those  issued  under  the  act  of  March  thirtieth,  eighteen  hun- 
dred and  seventy-one,  when  they  make  such  exchange ;  and  the  state 
of  Virginia  will  negotiate  or  aid  the  creditors  holding  all  of  such 
certificates  issued  under  this  act,  or  previous  acts,  in  negotiating  with 
the  state  of  West  Virginia  for  an  amicable  settlement  of  the  claims 
of  such  creditors  against  the  state  of  West  Virginia.  The  acceptance 
of  the  said  certificates  for  West  Virginia's  one-third,  issued  under 


STATE   OF   WEST   VIRGINIA.  21 

this  act,  shall  be  taken  and  held  as  a  full  and  absolute  release  of  the 
state  of  Virginia  from  all  liability  on  account  of  said  certificates. 

8.  The  general  assembly  will,  by  necessary  and  appropriate  le*g-' 
Isiation,  provide  for  the  prompt  payment  of  the  interest  on  the 
bonds  issued  under  this  act. 

9.  In  the  year  eighteen  hundred  and  eighty -five,  and  annually 
thereafter  until  all  the  bonds  issued  under -and  by  authority 

35  of  this  act  are  paid,  there  shall  be  levied  and  collected  the 
same  as,  and  together  with  other  taxes,  a  tax  of  two  cents  on 

the  one  hundred  dollars  of  the  assessed  valuation  of  all  the  property, 
personal,  real  and  mixed,  in  the  state,  which  shall  be  paid  into  trit: 
treasury  of  the  state  to  the  credit  of  the  sinking  fund.  The  treas- 
urer, the  auditor  of  public  accounts,  and  second  auditor  are  here- 
by appointed  commissioners  of  the  sinking  fund,  and  shall  have  (a 
majority  acting)  the  control  and  management  thereof,  and  shall  an- 
nually, or  oftener,  apply  whatever  sum  or  sums  may  be  to  the  credit 
of  the  sinking  fund  to  the  purchase  and  redemption  of  bonds  issued 
under  this  act.  All  the  certificates  of  debt  which  shall  be  funded,  re- 
deemed or  purchased  under  this  act  shall  be  cancelled  by  the  second 
auditor,  and  delivered  by  him  to  the  treasurer  of  the  commonwealth 
*t  the  time  of  payment  therefor,  who  shall  carefully  preserve  the 
same  in  his  office.  All  certificates  of  debt  acquired  under  the  opera- 
tion of  the  sinking  fund,  created  by  the  act  of  March  thirty,  eighteen 
hundred  and  seventy-one,  shall  also  be  cancelled  and  delivered. 

10.  Executors,  administrators,  and  others  acting  as  fiduciaries, 
.-nay  invest  in  the  bonds  issued  under  this  act,  ana  the  same  shall  be 
considered  a  lawful  investment. 

11.  The  treasurer  shall,  upon  the  first  days  of  July,  eighteen  hun- 
dred and  seventy-nine,  and  January,  eighteen  hundred  and  eighty, 
and  upon  the  same  days  in  each  year,  pay  or  cause  to  be  paid  to  the 
holders  thereof  the  half-yearly  interest  then  due  upon  each  of  the 
bonds  of  the  commonwealth  issued  under  this  act. 

12.  Whenever  there  shall  not  be  a  sufficient  amount  of  money  in 
the  treasury  of  the  state  to  meet  the  the  accruing  interest  on  the  said 
bonds  promptly,  the  auditor  is  hereby  authorized  and  directed,  by 
and  with  the  advice  of  the  governor  of  Virginia,  to  raise  by  tempor- 
ary loan,  to  be  returned  out  of  the  accruing  revenues  of  the  state,  a 

sum  sufficient  to  enable. him  to  meet  promptly  the  said  inter- 

36  est  as  it  accrues.  And  in  case  the  auditor  shall  not  be  able  to 
raise  a  sufficient  sum  for  the  said  purpose  by  loans,  he  is  here- 
by authorized  and  directed  to  issue  non-interest-bearing  certificates 
of  indebtedness  of  this  state,  to  be  signed  by  himself  and  counter- 
signed by  the  treasurer,  and  properly  registered  in  the  offices  of  the 
auditor  and  treasurer,  for  the  sum  of  one  dollar  and  multiples  there- 
of, the  same  to  be  printed  from  plates,  which  shall  be  the  property 
of  the  state,  and  to  sell  the  same  at  not  less  than  a  minimum  price  to 
be  fixed  by  the  commissioners  of  the  sinking  fund,  which  shall  not  be 
less  than  seventy-five  cents  upon  the  dollars.  The  said  certificates 
shall  be  receivable  for  all  taxes,  debts,  dues  and  demands  due  the 
state,  and  this  shall  be  expressed  on  their  face.  The  amount  of  such 
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certificates  which  may  be  issued  at  any  one  time  shall  be  fixed  by  the 
commissioners  of  the  sinking  fund,  and  the  proceeds  of  the  sale 
.thereof  shall  be  devoted  exclusively  to  the  payment  of  interest  as 
aforesaid.  The  auditor  shall  report  regularly  to  the  general  assem- 
bly the  amount  and  character  of  certificates  issued  under  this  act, 
and  the  net  proceeds  thereof.  In  case  the  auditor  shall  not  be  able  to 
borrow  the  sums  needed  as  aforesaid  without  security,  he  shall  be 
and  is  hereby  authorized  to  hypothecate  such  amounts  of  the  said 
certificates  as  may  be  fixed  on  by  the  commissioners  of  the  sinking 
fund,  at  a  value  to  be  fixed  as  aforesaid,  but  in  no  case  to  be  at  a  less 
value  than  seventy-five  cents  upon  the  dollar;  and  in  case  of  a  sale 
of  said  certificates,  whether  they  may  have  been  so  hypothecated  or 
not.  they  shall  be  offered  for  sale  in  suitable  and  proportionate 
amounts  in  the  different  counties,  towns  and  cities  of  this  state,  so 
far  as  practicable,  under  regulations  to  be  fixed  by  the  commission- 
ers of  the  sinking  fund.  The  said  certificates  shall  be  received  by  the 
treasurer  of  the  state,  and  be  cancelled  on  receipt  thereof,  under  the 
same 'regulations  and  prohibitions  now  existing  in  relation  to  cou- 
pons for  interest  on  the  public  debt,  except  that  no  tax  shall  be  de- 
ducted therefrom,  and  the  fact  of  their  cancellation  shall  be  noted 
on  the  said  registers. 

13.     The  act  approved  March  fourteenth,  eighteen  hun- 

37  dred  and  seventy-eight,  and  all  acts  inconsistent  with  the  pro- 
visions of  this  act,  are  hereby  repealed. 

14.     This  act  shall  be  in  force  from  its  passage. 

38  Exhibit  Number  3. 

Chap.  81. — An  act  to  ascertain  and  declare  Virginia's  equitable 
share  of  the  debt  created  before  and  actually  existing  at  the  time 
of  the  partition  of  her  territory  and  resources,  and  to  provide  for 
the  issuance  of  bonds  covering  the  same,  and  the  regular  and 
prompt  payment  of  interest  thereon. 

Approved  February  14,  1882. 

Preamble. — Whereas  to  the  end  which  this  act  comprehends,     a 
full  statement  of  the  debt  is  essential ;  and  whereas  the  following 
has  been  carefully  made  up  from  the  records  of  the  second  auditor's 
office  of  the  State,  it  is  confidently  submitted  as  presenting  a  true 
state  of  the  account  between  the  State  and  her  creditors — the  ac- 
count is  as  follows : 
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41  And  whereas  by  this  account  it  appears  that  Virginia  owes 
her  creditors,  as  of  the  first  : —  July,  eighteen  hundred  and 

eighty-two,  including  the  bonds  held  by  the  Literary  fund  and 
arrears  of  interest  thereon  cast  to  such  date,  twenty-one  million, 
thirty-five  thousand,  there  hundred  and  seventy-seven  dollars  and 
fifteen  cents;  and  that  she  may  cause  to  be  issued  her  own  bonds  for 
the  same,  and  provide  for  the  certain  payment  of  interest  thereon; 
that  is  for  her  equitable  share  of  the  bonds  known  as  consols,  and 
here  designated  as  class  A,  and  whereof  there  are  outstanding  four- 
teen million  three  hundred  and  sixty-nine  thousand  nine  hundred 
and  seventy-four  dollars  and  eighty-one  cents;  and  for  her  equitable 
share  of  the  bonds  known  as  ten-forties,  and  here  designated  as  class 
B,  and  whereof  there  are  outstanding  eight  million  five  hundred  and 
seventeen  thousand  six  hundred  dollars ;  and  for  her  equitable  share 
of  the  bonds  known  as  peeler,  and  here  designated  as  class  C,  and 
whereof  there  are  outstanding  two  million  three  hundred  and  nine- 
ty-four thousand  three  hundred  and  five  dollars  and  twelve  cents ; 
and  for  her  equitable  share  of  the  interest  thereon,  designated  as 
class  D.  and  whereof  there  is  now  in  arrears  nine  hundred  and  twen- 
ty-eight'thousand  eight  hundred  and  eight-seven  dollars  and  forty- 
five  cents,  and  counted  to  the  first  of  July,  eighteen  hundred  and 
eigthy-two,  makes  the  amount  of  such  interest  then  to  be  in  arrears, 
one  million  seventy-two  thousand  five  hundred  and  forty-five  dollars 
and  seventy-five  cents ;  and  for  her  equitable  share  of  the  bonds 
known  as  unfunded  bonds— dollar  and  sterling — here  designated  as 
class  E,  and  whereof  there  are  now  outstanding,  computed  at  two-, 
thirds,  three  million  seven  hundred  and  seventy-three  thousand  four 
hundred  and  ninety-three  dollars  and  sixty-eight  cents;  and  for  her 
equitable  share  of  the  interest  thereon  now  in  arrears,  two  million 
six  hundred  and  thirty-six  thousand  four  hundred  and  forty-four 
dollars  and  thirty-four  cents,  and  counted  to  the  first  of  July, 
eighteen  hundred  and  eighty-two,  making  as  of  that  date  (two  hun- 
dred and  twenty-six  thousand  four  hundred  and  nine  dollars  and 
sixty-two  cents  more)  the  sum  of  two  million  eight  hundred  and  six- 
ty-two thousand  eight  hundred  and  fifty-three  dollars  and  ninety-six 
cents,  and  here  designated  as  class  P ;  and  for  her  equitable  share 
of  the  bonds  held  by  the  commissioners  of  the  Literary  fund,  where- 
of there  are  one  million  four  hundred  and  twenty-eight  thousand 
two  hundred  and  forty-five  dollars  and  twenty -five  cents ;  and  where- 
as the  rate  of  interest  which  any  people  can  safely  undertake  to  pay 
must  be  determined  by  the  measure  of  their  productive  resources ; 
and  whereas  these  have  long  been  burdened  by  a  rate  of  taxation 
which  is  conceded  to  be  as  high  as  can  be  endured ;  and  whereas  the 
means  of  prompt  and  certain  payment:  should  be  apparent  to  the 
creditor,  while  the  people  have  assurance  for  the  support  of  the  gov- 
ernment and  the  maintenance  of  their  schools,  as  required  by  the 
constitution ;  and  whereas  the  net  revenues  of  the  state,  remaining 
and  so  derived,  after  providing  for  the  proper  and  gradual  liquida- 
tion of  the  balance  of  the  moneys  heretofore  diverted  from 

42  the  public  free  school  fund,  after  liquidating  gradually  the  ar- 
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rearages  to  the  Literary  fund,  and  leaving  some  small  margin 
for  the  immediate  and  subsequent  exigencies,  which  are,  and  are 
likely  to  be  demanded  by  the  public  welfare — notably  in  respect  of 
the  humane  institutions  now  inadequate  to  the  proper  accommoda- 
tion of  that  unfortunate  class  of  every  population — do  not  warrant 
the  assumption  of  a  larger  rate  of  interest  than  three  per  centum  up- 
on the  full  amount  of  Virginia's  equitable  share  of  the  debt  of  the 
old  and  entire  state,  as  the  same  is  ascertained  and  now  formally  de- 
clared by  the  foregoing  account ;  therefore, 

1.  Be  it  enacted  by  the  general  assembly  of  Virginia,  That  the 
board  of  commissioners  of  the  sinking  fund  of  the  state,  be,  and  they 
are  hereby  empowered  and  directed  to  create  bonds,  registered  and 
coupon,  to  such  extent  as  may  be  necessary  to  comply  with  the  pro- 
visions of  this  act. 

2.  The  said  bonds  shall  be  dated  July  first,  eighteen  hundred  and 
eighty-two,  and  be  payable  at  the  office  of  the  treasurer  of  the  state 
on  the  first  day  of  July,  nineteen  hundred  and  thirty -two ;  provided 
that  the  state  may,  at  any  time  and  from  time  to  time,  after  July 
first,  nineteen  hundred,  redeem  any  part  of  the  same,  principal  and 
interest,  at  par.  In  case  of  such  redemption  before  maturity,  the 
bonds  to  be  paid,  shall  be  determined  by  lot  by  said  board  of  com- 
missioners, and  notice  of  the  bonds  so  selected  to  be  paid,  shall  be 
given  in  a  newspaper  published  in  Richmond,  New  York,  and  Lon- 
don, England,  when  interest  from  and  after  ninety  days  from  the 
date  of  such  publication  in  London,  shall  cease  upon  the  bonds  so 
designated  to  be  paid. 

3.  The  form  of  the  bond  shall  be  as  follows,  to-wit: 

The  commonwealth  of  Virginia  asknowledges  herself  indebted  to 

(in  the  case  of  a  coupon  bond  to  the  bearer,  and  in  the 

case  of  a  registered  bond,  inserting  the  name  of  the  person  or  corpor- 
ation) in  the  sum  of dollars,  which  she  promises  to  pay  in  law- 
ful money  of  the  United  States  at  the  office  of  the  treasurer  of  the 
state,  Richmond,  Virginia,  on  the  first  day  of  July,  nineteen  hundred 
and  thirty-two,  with  the  option  of  payment  at  par,  principal,  and  in- 
terest, before  maturity,  at  any  time  after  July  first,  nineteen  hun- 
dred ;  and  interest  at  the  office  of  the  treasurer  of  the  state,  in  such 
lawful  money,  on  the  first  days  of  Januar}r  and  July,  at  the  rate 
of  three  per  centum  per  annum  until  paid  (according  to  the  tenor 
of  the  annexed  coupons,  in  the  case  of  coupon  bonds). 

In  testimony  whereof,  witness  the  signature  of  the  treasurer  and 
the  counter-signature  of  the  second  auditor,  hereto  affixed  according 
to  law. 

,  Treasurer. 

.  Second  Auditor. 

4.  The  form  of  coupon  for  coupon  bonds  shall  be  as  follows,  to- 
wit: 

43  No.  — -  (of  bond). 

The  commonwealth  of  Virginia  will  pay  to  bearer dollars,  in 
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lawful  money  of  the  United  States,  at  the  office  of  the  treasurer, 
Kichmond,  Virginia,  on  the  first  day  of  January  and  July,  alter- 
nately— the  first  coupon  to  be  payable  January  first  eighteen  hun- 
dred and  eighty-three. 

-,  Treasurer. 


Each  coupon  to  be  impressed  on  the  back  with  its  number,  in  the 
order  of  maturity,  from  one  forward. 

5.  The  said  board  of  commissioners  are  authorized  to  issue  such 
bonds,  in  denominations  of  five  hundred  and  one  thousand  dollars, 
as  may  be  necessary  to  carry  out  the  provisions  of  this  act,  each  de- 
nomination to  be  of  a  different  tint :  Provided  that  registered  bonds 
may  be  issued  of  any  denomination,  multiple  of  one  hundred;  all 
registered  bonds  to  be  of  the  same  tint ;  and  they  are  authorized  and 
directed  to  issue  such  bonds,  registered  or  coupon,  in  exchange  for 
the  outstanding  evidences  of  debt  hereinbefore  numerated,  includ- 
ing the  bonds  held  by  the  literary  fund,  as  follows,  that  is  to  say : 

(.a)  For  her  equitable  share  of  class  A,  at  the  rate  of  fifty-three 
per  centum ;  that  is  to  say,  fifty-three  dollars  of  the  bonds  authorized 
under  this  act  (principal  and  accrued  interest,  at  par,  from  the 
preceding  period  of  maturity  to  the  date  of  exchange,)  are  to  be 
given  for  every  one  hundred  dollars,  face,  principal  and  accrued  in- 
terest from  the  preceding  semi-annual  period  of  maturity  to  the  date 
of  exchange  of  such  evidences  of  debt,  and  for  any  interest  which 
may  be  past  due  and  unpaid  upon  the  same,  funded  bonds  issued 
under  this  act  may  be  given  dollar  for  dollar. 

(&)  For  her  equitable  share  of  class  B,  at  the  rate  of  sixty  per 
centum,  reckoning  and  accounting  for  any  interest,  as  provided  in 
the  case  of  class  A. 

(c)  For  her  equitable  share  of  class  C,  at  the  rate  of  sixty-nine 
per  centum,  reckoning  any  .current  interest,  at  the  date  of  exchange, 
as  in  the  cases  of  classes  A  and  B,  and  accounting  for  the  same  as 
provided  in  class  D. 

d)  For  her  equitable  share  of  class  D,  at  the  rate  of  eighty  per 
centum. 

(e)  For  her  equitable  share  of  class  E,  at  the  rate  of  sixty-nine 
per  centum,  reckoning  any  current  interest,  at  the  date  of  exchange, 
as  in  the  cases  of  classes  A,  B,  and  C,  and  accounting  for  the  same 
as  provided  in  class  F. 

(f)  For  her  equitable  share  of  class  F,  at  the  rate  of  sixty -three 
per  centum. 

(g)  For  her  equitable  share  of  the  bonds  of  the  Literary  fund, 
as  in  the  case  of  class  C ;  her  equitable  share  of  the  arrearages  of  in- 
terest— three  hundred  and  seventy-nine  thousand  two  hundred  sev- 
enty dollars- — to  be  paid  in  money. 

6.  For  all  balances  of  such  indebtedness,  constituting  West  Vir- 
ginia's share  of  the  old  debt,  principal  and  interest.,  in  the  settle- 
ment of  Virginia's  equitable  share  as  aforesaid,  the  said  board  of 
sinking  fund  commissioners  shall  issue  a  certificate  as  follows : 
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The  commonwealth  of  Virginia  has  this  day     discharged     her 
equitable  share  of  the  (registered  or  coupon,  as  the  case  ma}''  be) 

bond  for dollars,  held  by ,  dated  the  -     -  day  of , 

and  numbered ,  leaving  a  balance  of dollars,  with  interest 

from ,  to  be  accounted  for  by  the  state  of  West  Virginia,  with- 
out recourse  upon  this  commonwealth. 

Done  at  the  capitol  of  the  state  of  Virginia,  this day  of , 

eighteen . 

,  Second  Auditor. 


,  Treasurer. 

7.  The  said  board  of  commissioners  are  empowered  to  issue  for 
any  fractional  part  of  one  hundred  dollars  of  the  indebtedness  fund- 
ed under  this  act,  the  f  olloAving  certificate : 

Fractional  Certificate. 

Register  No.  — .  Transaction  No.  — . 

This  certificate  entitles  the  holder  hereof  to  the  sum  of  -  -  dol- 
lars, fundable  at  its  face  in  the  bonds  of  the  commonwealth  of  Vir- 
ginia, authorized  by  an  act  approved  — day  of  ,  eighteen 

hundred  and  eighty-two,  when  presented  with  certificate  of  like 
tenor  or  in  conjunction  with  other  evidences  of  debt  fundable  under 
said  act  in  amounts  of  one  hundrecl  dollars  and  multiples  thereof. 

Done  at  the  capitol  of  Virginia,  this  —  day  of  ,  eighteen 

hundred  and  eighty . 

,  Second  Auditor. 

,  Treasurer. 

The  certificates  so  issued  shall  be  registered  by  the  second  auditor 
in  a  register  kept  for  that  specific  purpose,  giving  the  date  and  num- 
ber of  the  transaction  to  which  it  relates,  the  amount  of  the  same, 
and  the  name  of  the  person  or  corporation  to  whom  it  was  issued; 
and  as  such  certificates  are  refunded,  the  same  shall  be  canceled  and 
preserved  as  herein  provided  in  respect  to  the  evidences  of  debt  re- 
funded. 

8.  All  the  bonds  and  certificates  of  debt  and  evidences  of  past-due 
and  unpaid  interest  taken  in  under  the  provisions  of  this  act,  shall 
be  canceled  by  the  treasurer  in  the  presence  of  the  board  of  commis- 
sioners of  the  sinking  fund  as  the  same  are  required,  and  by  the 
treasurer  the  same  shall  be  carefully  preserved  until  such  time  as  the 
General  Assembly  may  otherwise  direct.  A  schedule  of  the  bonds, 
certificates  and  other  evidences  of  debt  so  canceled,  from  time  to 
time,  shall  be  certified  by  said  board  and  filed  with  the  treasurer  for 
preservation. 

9.  All  the  coupons  and  registered  bonds  and  fractional  certificates 
issued  under  this  act,  shall  be  separately  registered  by  the  second 
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auditor  in  books  kept  for  the  specific  purpose ;  and  in  each  case  giv- 
ing the  date,  number  and  amount  of  the  obligations  issued,  and  the 
name  of  the  person  or  corporation  to  whom  issued,  and  the  date, 
number,  amount  and  description  of  the  bond,  bonds  or  indebt- 

45  edness  surrendered. 

10.  The  plates  from  which  the  bonds  and  fractional  certifi- 
cates authorized  by  this  act,  are  printed,  shall  be  the  property  of  the 
commonwealth,  and  shall  remain  in  the  keeping  of  the  said  board 
of  commissioners  of  the  sinking  fund. 

11.  In  the  year  eighteen  hundred  and  ninety,  and  annually  there- 
after until  all  the  bonds  issued  under  and  by  authority  of  this  act 
are  paid,  there  shall  be  set  apart  of  the  revenue  collected  from  the 
property  of  the  state  each  year,  two  and  one-quarter  per  centum 
upon  the  bonds  at  the  time  outstanding,  which  shall  be  paid  into 
the  treasury  to  the  credit  of  the  sinking  fund ;  and  the-  commission- 
ers of  the  said  sinking  fund  shall,  annually  or  oftener,  apply  the 
same  to  the  redemption  or  purchase  (at  a  rate  not  above  par)  of  the 
bonds  issued  under  this  act,  and  the  bonds  so  redeemed  shall  be  can- 
celed by  the  said  board,  and  the  same  registered  by  the  second  aud- 
itor in'  a  book  to  be  kept  for  the  purpose,  giving  the  number,  the  date 
of  the  issue,  the  character,  the  amount,  and  the  owner  at  the  time  of 
purchase  of  the  bonds  so  redeemed  and  canceled ;  and  in  case  no  such 
purchase  of  bonds  can  be  made,  then  the  amount  which  can  be  re- 
deemed shall  be' called  in  by  lot  as  provided  in  section  two  of  this 
act. 

12.  Executors,  administrators  and  others  acting  as  fiduciaries, 
may  exchange  any  state  bonds  held  by  them  as  provided,  for  bonds 
issued  under  this  act,  when  so  authorized  by  the  court  having  juris- 
diction in  the  premises,  and  the  same,  when  so  made,  shall  be  consid- 
ered a  lawful  investment. 

13.  The  treasurer  of  the  commonwealth  is  authorized  and  directed 
to  pay  the  interest  on  the  bonds  issued  under  this  act,  as  the  same 
shall  become  due  and  payable,  out  of  any  money  in  the  treasury  not 
otherwise  appropriated. 

14.  All  necessary  expenses  incurred  in  the  execution  of  this  act, 
shall  be  paid  out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated, on  the  warrants  of  the  auditor  of  public  accounts  drawn 
upon  the  treasurer,  on  the  order  of  the  board  of  sinking  fund  com- 
missioners. 

15.  That  from  and  after  the  passage  of  this  act,  no  bonds,  certifi- 
cates, or  other  evidences  of  indebtedness,  shall  be  issued  for  any  por- 
tion of  the  debt  of  this  state,  nor  shall  any  interest  be  paid  upon  any 
part  or  portion  of  said  debt,  except  as  hereinbefore  provided. 

16.  This  act  shall  be  in  force  from  its  passage. 

46  Exhibit  Number  4. 

Chap.  325.  An  act  to  provide  for  the  settlement  of  the  public  debt 
of  Virginia  not  funded  under  the  provisions  of  an  act  entitled  An 
act  to.  ascertain  and  declare  Virginia 's  equitable  share  of  the  debt 
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created  before  and  actually  existing  at  the  time  of  the  partition  of 
her  territory  and  resources,  and  to  provide  for  the  issuance  of 
bonds  covering  the  same,  and  the  regular  and  prompt  payment  of 
the  interest  thereon,  approved  February  14,  1882. 
Approved  February  20,  1892. 
(Acts  G.  A.  of  Va.  1891-92,  p.  533.) 

"Whereas  by  a  joint  resolution  of  the  general  assembly  of  the  state 
of  Virginia,  adopted  on  the  third  day  of  March,  eighteen  hundred 
and  ninety,  a  commission  was  appointed  on  the  part  of  Virginia  to 
receive  propositions  for  funding  the  debt  of  the  state  not  funded 
under  the  act  known  as  the  ' '  Riddleberger  bill, ' '  approved  February 
fourtenth,  eighteen  hundred  and  eighty-two,  from  a  properly  con- 
stituted representative  of  her  creditors ;  and 

Whereas  said  Virginia  debt  commission  has  submitted  a  report  to 
the  general  assembly,  wherein  it  appears  that  under  a  certain  agree- 
ment, dated  May  twelfth,  eighteeen  hundred  and  ninety,  lodged  with 
the  Central  Trust  Company  of  New  York,  Frederick  P.  Olcott,  Wil- 
liam L.  Bull,  Henry  Budge,  Charles  D.  Dickey,  Junior,  Hugh  R. 
Garden,  and  John  Gill,  constituting  a  committee  for  certain 'of  the 
creditors  of  Virginia,  called  the  "Bondholders'  committee,"  have 
proposed  to  said  commission  to  surrender  to  the  state  in  bulk  not  less 
than  twenty-three  million  of  dollars  of  the  public  debt,  unfunded 
under  said  act  approved  February  fourteenth,  eighteen  hundred 
and  eighty-two,  in  exchange  for  an  issue  of  new  bonds,  as  hereinaf- 
ter specified,  the  same  to  be  apportioned  between  the  several  classes 
of  creditors  by  a  tribunal  which  the  said  creditors  have  them- 
47  selves  appointed ;  and  that,  in  pursuance  of  said  proposal  an 
agreement  has  been  entered  into  unanimously  between  the 
said  commission  and  the  said  bondholders'  committee,  subject  to 
approval  by  the  general  assembly,  whereby  in  exchange  for  the  said 
unsettled  obligations  of  the  state  held  by  the  public,  which  were  is- 
sued prior  to  February  fourteenth,  eighteen  hundred  and  eighty- 
two  (exclusive  of  evidences  of  debt  held  by  the  public  institutions 
of  the  commonwealth  pursuant  to  law  and  by  the  United  States,')  to- 
gether with  the  interest  thereon  to  July  first,  eighteen  hundred  and 
ninety-one,  inclusive,  aggregating  about  twenty-eight  million  of  dol- 
lars, there  shall  be  issued  nineteen  million  of  dollars  of  new  bonds, 
dated  July  first,  eighteen  hundred  and  ninety-one,  and  maturing 
one  hundred  years  from  said  date,  with  interest  thereon  at  the  rate 
of  two  per  centum  per  annum  for  ten  years  from  said  first  day  of 
July,  eighteen  hundred  and  ninety-one,  and  three  per  centum  per 
annum  for  ninety  years  thereafter  to  the  date  of  maturity,  said  inter- 
est to  be  payable  semi-annually  of  which  aggregate  debt  of;  about 
twenty-eight  million  of  dollars  the  said  bondholders  committee  rep- 
resent that  they  now  hold  and  agree  to  surrender  not  less  than  twen- 
ty-three million  of  dollars  and 

Whereas  said  report  and  agreement  contemplate  the  surrender  of 
the  obligations  held  by  the  bondholders '  committee  as  an  entirety, 
and  do  not  contemplate  an  apportionment  by  the  general  assembly 
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between  the  various  classes  of  creditors  so  represented  by  said  bond- 
holders '  committee,  the  same  having  been  committed  to  a  distribut- 
ing tribunal,  as  hereinbefore  recited  and 

Whereas  it  is  the  desire  and  intention  of  the  general  assembly  that 
a  settlement  of  all  the  other  outstanding  obligations  of  the  state  (ex- 
cept those  issued  under  the  act  of  February  fourteenth,  eighteen 
hundred  and  eighty-two,  the  evidences  of  debt  held  by  the  public 
institutions  of  the  state  in  pursuance  of  law  and  by  the  United 
States)  as  well  as  those  controlled  by  the  bondholders'  committee,  as 
aforesaid,  shall  be  made  under  the  provisions  of  this  act;  therefore, 
1.  Be  it  enacted  by  the  general  assembly  of  Virginia,  That 

48  the  commissioners  of  the  sinking  fund,  a  majority  of  whom 
may  act,  be,  and  they  are  hereby,  empowered  and  directed  to 

create  "listable"  engraved  bonds,  registered  and  coupon,  to  such  an 
extent  as  may  be  necessary  to  issue  nineteen  million  of  dollars  of 
bonds  in  lieu  of  the  twenty-eight  million  dollars  of  outstanding  obli- 
gations, not  funded  under  the  act  approved  February  fourteenth, 
eighteeen  hundred  and  eighty-two,  hereinbefore  recited. 

2.  The  said  bonds  shall  be  dated  July  first,  eighteen  hundred  and 
ninety-one,  and  ba  payable  at  the  office  of  the  treasury  of  the  state, 
or  at  such  agency  in  the  city  of  New  York,  as  may  be  designated  by 
the  state,  on  the  first  day  of  July,  nineteen  hundred  and  ninety-one, 
and  shall  bear  interest  from  date,  payable  semi-annually  on  the  first 
days  of  January  and  July  in  each  year,  at  the  rate  of  two  per  centum 
per  annum  for  the  first  ten  years  and  three  per  centum  per  annum 
for  the  remaining  ninety  years ;  the  said  interest  may  be  payable  in 
Richmond,  New  York  and  London,  or  at  either  place,  as  may  be 
designated  by  the  state ;  provided  that  the  state  may  at  any  time,  and 
from  time  to  time,  after  July  first,  nineteen  hundred  and  six,  redeem 
at  par  any  part  of  the  principal  with  accrued  interest.  In  case  of 
such  redemption  before  maturity,  the  bonds  to  be  paid  shall  be  de- 
termined bjf  lot  by  said  commissioners  of  the  sinking  fund,  and 
notice  of  the  bonds  so  selected  to  be  paid  shall  be  given  by  publica- 
tion beginning  at  least  ninety  days  prior  to  an  interest-due  date,  in  a 
newspaper  published  in  Richmond,  Virginia,  one  in  New  York  city, 
and  one  in  London,  England;  and  the  interest  from  and  after  the 
next  succeeding  interest-due  date  shall  cease  upon  the  bonds  so  desig- 
nated to  be  paid :  provided  that  no  registered  bonds  shall  be  so  re- 
deemed while  there  are  any  coupon  bonds  outstanding. 

3.  The  form  of  the  bonds  shall  be  substantially  as  follows,  to-wit : 
Issued  under  act  of  assembly,  approved day  of ,  eighteen 

hundred  and  ninety-two. 
The  commonwealth  of  Virginia  acknowledges  herself  to  be 

49  indebted  to (in  case  of  a  coupon  bond  to  the  bearer, 

and  in  case  of  a  registered  bond  inserting  the  name  of  a  per- 
son or  corporation,  or  assigns) ,  in  the  sum  of dollars,  which  she 

promises  to  pay  in  lawful  money  of  the  United  States,  at  the  office  of 
the  treasurer  of  the  state,  or  at  such  agency  in  the  city  of  New  York 
as  may  be  designated  by  the  state,  on  the  first  day  of  July,  nineteen 
aundred  and  ninety-one,  with  the  option  of  payment  at  par  with 
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accrued  interest,  before  maturity  at  any  time  after  July  first,  nine- 
teen hundred  and  six,  and  interest,  at  the  office  of  the  treasurer  of 
the  state,  or  at  the  agencies  of  the  state  in  New  York  city  and  London 
England,  or  at  either  place,  as  may  from  time  to  time  be  designated 
by  the  state,  in  such  lawful  money  aforesaid,  at  the  rate  of  two  per 
centum  per  annum  for  ten  years  from  the  first  day  of  July,  eighteen 
hundred  and  ninety-one,  and  at  the  rate  of  three  per  centum  per  an- 
num thereafter  until  paid,  payable  semi-annually  on  January  first 
and  July  first  in  each  year  (according  to  the  tenor  of  the  annexed 
coupon  bearing  the  engraved  signature  of  the  treasurer  of  the  com- 
monwealth in  case  of  coupon  bonds).  And  this  obligation  is  hereby 
made  exempt  from  any  taxation  by  the  said  commonwealth  of 
Virginia,  or  any  county  or  municipal  corporation  thereof. 

In  testimony  whereof,  witness  the  signature  of  the  treasurer  and 
the  countersignature  of  the  second  auditor  of  the  commonwealth  of 
Virginia,  hereto  affixed  according  to  law. 

[seal.]     .  ■ ■  ■ ,  Treasurer. 

,  Second  Auditor. 

4.  The  form  of  coupon  for  coupon  bonds  shall  be  substantially  as 
follows,  to-wit : 

Coupon  No.  — . 

On  the  first  day  of the  commonwealth  of  Virginia  will  pay  to 

bearer  dollars  in  lawful  money  of  the  United  States,  at  the 

office  of  the  treasurer  of  the  state,  or  at  the  agencies  of  the  state  in 
New  York  city  or  London,  England,  or  at  either  place,  as  may 
50         be  designated  by  the  state ;  the  same  being  six  months'  inter- 
est on  bond  number . dollars. 

■  Treasurer. 

Each  coupon  to  be  impressed  on  the  back  with  its  number,  in  or- 
der of  maturity,  from  number  one  consecutively. 

5.  Said  commissioners  of  the  sinking  fund  are  authorized  to  issue 
coupon  bonds  in  denominations  of  five  hundred  and  one  thousand 
dollars  each,  as  may  be  necessary  to  carry  out  the  provisions  of  this 
act :  provided  that  registered  bonds  may  be  issued  of  the  denomina- 
tions of  one  hundred  dollars,  five  hundred  dollars,  one  thousand  dol- 
lars, five  thousand  dollars,  ten  thousaid  dollars  and  they  are  au- 
thorized and  directed  to  issue  said  bonds,  registered  or  coupon,  in 
exchange  for  the  said  outstanding  obligations  up  to  and  including 
July  first,  eighteen  hundred  and  ninety-one  (exclusive  of  evidences 
of  debt  held  by  public  institutions  of  the  commonwealth  as  aforesaid 
and  by  the  United  States)  as  follows : 

A.  Said  bondholders'  committee  may  at  any  time  on  or  before  the 
thirtieth  day  of  June,  eighteen  hundred  and  ninety-two,  present  to 
said  commissioners  for  verification  bonds  and  other  evidences  of 
debt,  and  coupons  or  other  evidences  of  interest  thereon,  obligations 
of  the  state  of  Virginia,  held  by  said  committee,  for  exchange  as 
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aforesaid;  and  said  commissioners  shall  determine  whether  the  ob- 
ligations so  presented  are  genuine  obligations  of  the  state  and  wheth- 
er the  coupons  or  other  evidences  of  interest  represent  interest  ac- 
crued on  such  obligations  (exclusive  of  evidences  of  debt  held  by 
public  institutions  of  the  commonwealth  as  aforesaid  and  by  the 
United  States). 

B.  Such  of  the  obligations  so  presented  for  verification  as  may  be 
determined  by  said  commissioners  to  conform  to  the  requirements  of 
paragraph  A  hereof,  shall  be  sealed  in  convenient  packages  as  the 

examination  proceeds.  Each  of  the  packages  shall  be  number- 

51  ed,  and  upon  each  package  shall  be  endorsed  the  amount  and 
character  of  the  obligations  therein  contained.  Such  en- 
dorsement on  each  package  shall  be  signed  by  said  commissioners  or 
a  majority  thereof,  and  the  package  shall  then  be  delivered  to  said 
committee  or  its  agent.  Said  commissioners  shall  keep  in  a  book  to 
be  provided  for  the  purpose  a  record  of  the  numbers  of  all  such 
packages  and  of  the  amount  and  character  of  the  obligations  con- 
tained in  each.  Such  obligations  presented  by  said  bondholders' 
committee  as  do  not  conform  to  the  ^requirements  of  paragraph  A 
hereof  shall  be  returned  to  said  committee;  but  said  commissioners 
shall  keep  a  record  thereof  in  the  book  aforesaid. 

C.  After  said  bondholders '  committee  shall  have  presented  to  said 
commissioners  for  verification  bonds  and  other  evidences  of  debt  and 
coupons,  or  other  evidence  of  interest  thereon  accrued  on  or  before 
July  first,  eighteen  hundred  and  ninety-one,  obligations  of  the  state 
of  Virginia,  all  conforming  to  the  requirements  of  paragraph  A 
hereof,  as  determined  by  said  commissioners,  and  amounting  in  the 
aggregate  to  not  less  than  twenty -three  million  of  dollars,  after  de- 
ducting one-third  of  the  principal  and  interest  of  such  obligations 
as  were  issued  prior  to  the  thirtieth  day  of  March,  eighteen  hundred 
and  seventy-one,  and  also  deducting  one-third  of  the  principal  and 
interest  of  such  obligations  as  were  issued  under  the  act  approved 
the  thirtieth  day  of  March,  eighteen  hundred  and  seventy-one,  as  do 
include  West  Virginia's  proportion,  said  bondholders'  committee 
may  at  any  time  on  or  prior  to  the  thirtieth  day  of  June,  eighteen 
hundred  and  ninety-two,  present  the  same  in  bulk  to  said  commis- 
sioners for  surrender  and  exchange  as  herein  provided.  All  cou- 
pons matured  or  to  mature  on  coupon  bonds  after  July  first,  eighteen 
hundred  and  ninety-one,  or  coupons  of  like  class  and  amount,  or  the 
face  value  thereof  in  cash,  shall  be  surrendered  with  such  bonds,  the 
said  cash  to  be  returned  if  proper  coupons  are  subsequently  ten- 
dered. And  when  the  said  bondholders'  committee  shall  have  pre- 
sented for  exchange  the  obligations  aforesaid  to  an  amount  of 

52  twenty-three  million  of  dollars  or  more,  if  the  engraved  bonds 
hereinbefore  authorized  are  not  ready  for  exchange,  the  said 

commissioners  shall,  upon  application  of  said  bondholders'  commit- 
tee, issue  to  said  bondholders'  committee  a  manuscript  registered 
bond  of  the  state  of  Virginia,  substantially  of  the  form  of  the  bond 
hereinbefore  specified,  for  the  aggregate  amount  to  which  the  said 
committee  may  be  entitled  for  the  obligations  so  presented  under 
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this  act,  the  said  bond  to  be  exchangeable  for  the  engraved  bonds 
aforesaid  of  character  and  amount  required  by  said  committee,  as 
prescribed  in  this  act,  and  interest  in  the  meantime  on  said  manu- 
script bond  shall  be  paid  as  herein  provided  for  on  the  engraved 
bonds. 

D.  The  said  new  bonds  shall  be  issued  to  said  bondholders'  com- 
mittee by  the  said  commissioners  in  the  following,  proportion,  to- 
wit :  nineteen  thousand  dollars  of  the  new  bonds  to  be  created  under 
this  act  shall  be  issued  for  every  twenty-eight  thousand  of  old  out- 
standing obligations  (principal  and  interest  to  July  first,  eighteen 
hundred  and  ninety-one),  as  aforesaid,  surrendered  by  said  bond- 
holders' committee  to  the  said  commissioners,  after  the  deductions 
provided  for  in  paragraph  C  of  this  section  and  a  proportionate 
amount  of  said  new  bonds  shall  be  issued  for  smaller  sums  of  said 
outstanding  obligations  so  surrendered :  provided  that  no  certificates 
issued  on  account  of  the  proportion  of  West  Virginia  of  the  obliga- 
tions of  the  state  shall  be  funded  under  this  act.  When  said  bond- 
holders' committee  shall  have  surrendered  and  exchanged  such  obli- 
gations as  aforesaid  to  the  amount  of  at  least  twenty-three  million 
dollars,  said  committee  may  at  any  time  thereafter  up  to  and  includ- 
ing the  thirtieth  day  of  June,  eighteen  hundred  and  ninety-two,  pre- 
sent to  said  commissioners  for  verification,  surrender,  and  exchange 
additional  obligations,  principal  and  interest,  as  aforesaid  all  cou- 
pons matured  or  to  mature  on  coupon  bonds  after  July  first,  eighteen 

hundred  and  ninety-one,  or  coupons  of  like  class  and  amount, 
53         or  the  face  value  thereof  in  cash,  to  be  presented  with  such 

bonds,  the  cash,  if  paid,  to  be  returned  if  proper  coupons  are. 
subsequently  tendered.  After  said  commissioners  shall  have  deter- 
mined that  said  obligations  conform  to  the  requirements  of  para- 
graph A  hereof,  said  commissioners  shall  accept  the  obligations  so 
presented  for  surrender  and  exchange  by  said  committee,  and  shall 
deliver  to  said  committee  in  exchange  therefor  new  bonds  issued  un- 
der the  provisions  of  this  act  in  the  same  proportion  as  is  set  out  in 
this  paragraph  of  this  section,  after  making  the  deductions  provided 
for  in  paragraph  C  of  this  section. 

E.  If  on  making  the  exchange  provided  for  in  this  act  said  com- 
mittee shall  be  found  entitled  to  a  fractional  amount  or  amounts  less 
than  one  hundred  dollars  in  addition  to  the  new  bonds  delivered  to 
it,  said  commissioners  of  the  sinking  fund  shall  issue  to  the  commit- 
tee a  certificate  or  certificates  for  such  amount  or  amounts.  Such 
fractional  certificates  shall  be  exchangeable  for  the  bonds  authorized 
by  this  act  to  be  issued  in  sums  of  one  hundred  dollars,  or  any  mul- 
tiple thereof,  and  certificates  of  like  character  shall  be  issued  for  any 
fractional  amount  which  may  remain  in  making  the  exchange. 

6.  For  all  balances  of  the  indebtedness,  constituting  West  Vir- 
ginia's share  of  the  old  debt,  principal  and  interest,  in  the  settlement 
of  Virginia's  equitable  share  of  the  bonds  authorized  to  be  exchanged 
under  this  act,  the  said  share  having  been  heretofore  determined  by 
the  commonwealth  of  Virginia,  the  said  commissioners  shall  issue 
certificates  substantially  in  the  following  form,  viz : 
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No:  — .  The  commonwealth  of  Virginia  has  this  day  discharged 
her  equitable  share  of  the  (registered  or  coupon,  as  the  case  may  be) , 

bond  for dollars,  dated day  of ,  and  No.  — ,  leaving  a 

balance  of dollars,  with  enterest  from ,  to  be  accounted  for 

to  the  holder  of  this  certificate  by  the  state  of  West  Virginia,  without 
recourse  upon  this  commonwealth. 

Done  at  the  capitol  of  the  state  of  Virginia,  this day 

54  of ,  eighteen  hundred  and  ninety-two. 

,  Second  Auditor. 

,  Treasurer. 

The  certificates  so  issued  under  sections  five  and  six  of  this  act 
shall  be  recorded  by  the  second  auditor  in  a  book  kept  for  that  pur- 
pose, giving  the  date  and  number  of  the  transaction  to  which  it  re- 
fers, the  amount  of  certificates,  and  the  name  of  the  person  or  cor- 
poration to  whom  issued  and  delivered  and  as  such  certificates,  au- 
thorized by  paragraph  E,  section  five  of  this  act,  are  exchanged,  the 
same  shall  be  cancelled  and  preserved  as  herein  provided  in  respect 
to  the  evidences  of  debt  refunded. 

7.  The  commissioners  of  the  sinking  fund  are  hereby  authorized 
and  required  to  receive  on  deposit  for  verification,  classification  and 
exchange  such  of  the  said  obligations  of  the  state  as  may  be  pre- 
sented to  said  commissioners ;  provided,  that  said  commissioners  shall 
not  receive  on  deposit  for  the  purposes  aforesaid  any  outstanding 
obligations  of  the  state  which  have  been  once  deposited  with  the 
bond-holders'  committee,  or  may  be  hereafter  deposited  with  them; 
the  said  verification  and  exchange  for  the  new  bonds  of  the  obliga- 
tions so  deposited  to  be  conducted  in  the  same  manner  as  hereinbe- 
fore provided  with  respect  to  the  obligations  deposited  with  the  said 
bond-holders'  committee,  and  the:  said  commissioners  of  the  sinking 
fund  shall  issue  to  and  distribute  amongst  said  depositing  creditors 
after  they  have  fully  complied  with  the  terms  of  this  act,  in  ex- 
change for  the  obligations  so  deposited,  bonds  authorized  by 
this  act  as  follows,  namely  to  each  of  the  several  classes  of  said  de- 
positing creditors  the  same  proportion,  as  nearly  as  may  be  found 
in  their,  judgment  practicable  by  the  commissioners  of  the  sinking 
fund,  as  the  same  class  shall  receive  under  the  distribution  which 
shall  be  made  by  the  commission  for  the  creditors  represented  by  the 
bondholders '  committee :  provided  that  no  obligations  shall  be  re- 
ceived for  such  deposit  after  the  thirtieth  day  of  June,  eight  - 

55  een  hundred  and  ninety-two,  nor  shall  any  coupon  bonds  be 
received  which  do  not  have  attached  thereto  all  the  coupons 

maturing  after  July  first,  eighteen  hundred  and  ninety-one  but  for 
any  such  coupons  as  may  be  missing,  coupons  of  like  class  and 
amount,  or  the  face  value  thereof  in  cash,  may  be  received  the  said 
cash,  if  paid,  to  be  returned  if  proper  coupons  are  subsequently 
tendered  and  each  depositor  shall,  when  he  receives  his  distributive 
share  of  the  said  new  issue  of  bonds,  pay  to  the  commissioners  of 
the  sinking  fund  three  and  one-half  per  centum  in  cash  of  the  par 
value  of  the  bonds  received  by  him,  or  a  commission  equal  in  amount 
to  that  which  may  at  any  time  hereafter  be  fixed  by  the  said  com- 
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mittee  of  bondholders  upon  any  bonds  deposited  with  them,  not, 
however,  in  any  case  to  exceed  three  and  one-half  per  centum;  and 
said  sinking  fund  commissioners  shall  cover  the  fund  thus  received 
into  the  treasury  of  the  commonwealth. 

8.  All  the  coupon  and  registered  bonds  issued  under  this  act  shall 
be  separately  recorded  by  the  second  auditor  in  books  provided  for 
the  specific  purpose,  in  each  case  giving  the  date,  number,  amount 
of  obligations  issued,  and  the  name  of  the  person  or  corporation 
to  whom  issued,  and  the  date,  number,  amount  and  description 
of  the  obligations  surrendered. 

9.  All  the  bonds  and  certificates  of  debt,  and  evidences  of  past 
due  and  unpaid  interest,  taken  in  under  the  provisions  of  this  act, 
shall  be  cancelled  by  the  treasurer  in  the  presence  of  the  commis- 
sioners of  the  sinking  fund,  or  a  majority  thereof,  as  the  same  are 
acquired,  and  by  him  carefully  preserved,  subject  to  disposition  by 
the  general  assembly;  a  schedule  of  the  bonds,  certificates,  and  other 
evidences  of  debt  so  cancelled  shall  be  certified  by  said  commission- 
ers and  filed  by  the  treasury  for  preservation. 

10.  In  the  year  nineteen  hundred  and  ten,  and  annually  there- 
after, there  shall  be  set  apart  of  the  revenue  collected  from  the  prop- 
erty of  the  state  each  year  up  to  and  including  the  year  nine- 

56  teen  hundred  and  twenty-nine,  one  half  of  one  per  cent,  upon 
the  bonds  issued  under  this  act,  as  well  as  upon  the  outstand- 
ing bonds  issued  under  act  approved  February  fourteenth,  eighteen 
hundred  and  eighty-two ;  and  in  the  year  nineteen  hundred  and 
thirt.v.  and  annually  thereafter  until  all  the  bonds  issued 
under  this  act  and  the  said  act  approved  February  four- 
teenth, eighteen  hundred  and  eighty-two,  are  paid,  there  shall 
be  set  apart  of  the  revenue  collected  from  the  property  of  the  state 
each  year  one  per  cent,  upon  the  outstanding  bonds  issued  under  the 
aforesaid  acts,  which  shall  be  paid  into  the  treasury  to  the  credit  of 
the  sinking  fund,  and  the  commissioners  of  the  sinking  fund  shall 
annually,  or  oftener,  apply  the  same  to  the  redemption  or  purchase 
at  a  rate  not  above  par  and  accrued  interest)  of  the  bonds  issued  un- 
der the  foresaid  acts,  and  the  bonds  so  redeemed  shall  be  cancelled  by 
the  said  commissioners  and  the  same  registered  by  the  second  audit- 
or in  a  book  to  be  kept  for  that  purpose,  giving  the  number  and  date 
of  issue,  the  character,  the  amount,  and  the  owner  at  the  time  of 
purchase,  of  the  bonds  so  redeemed  and  cancelled;  and  in  case  no 
such  purchase  of  bonds  can  be  made,  then  the  amount  which  can  be 
redeemed  shall  be  called  in  by  lot,  as  provided  in  section  two  of  this 
act.  All  bonds  of  the  state  issued  under  the  provisions  of  the  act 
aforesaid,  approved  February  fourteenth,  eighteen  hundred  and 
eighty-two,  and  now  held  by  said  commissioners  of  the  sinking  fund, 
shall,  as  soon  as  at  least  fifteen  million  of  dollars  of  new  bonds  shall 
have  been  issued  and  delivered  pursuant  to  the  provisions  of  this 
act,  be  cancelled  by  said  commissioners  and  preserved  in  the  office  of 
the  treasurer  of  the  commonwealth. 

11.  Executors,  administrators  and  others  acting  as  fiduciaries  may 
participate  in  the  settlement  of  the  debt  herein  specified  in  the  man- 
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ner  hereinbefore  provided,  and  such  action  shall  be  deemed  a  lawful 
investment  of  their  trust  fund.     Executors,  administrators  and  oth- 
ers acting  as  fiduciaries  may  invest  in  the  bonds  issued  under  this 
act.  and  the  same  shall  be  considered  a  lawful  investment. 

57  12.  All  coupons  heretofore  tendered  for  taxes  and  held  by 
said  tax-payers  in  pursuance  of  such  tender,  shall  be  received 

in  payment  of  the  taxes  for  which  they  were  tendered,  and  upon 
their  delivery  to  the  proper  collector  or  the  amount  thereof  in 
money,  the  judgments  obtained  against  the  said  tax-payers  for  such 
taxes  shall  be  marked  satisfied :  provided  the  said  tax  payers  shall 
have  paid  in  money  and  not  in  coupons  the  costs  of  said  judgments. 
All  coupons  heretofore  tendered  for  taxes  and  held  by  the  officers  of 
the  commonwealth  for  verification,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  shall  be  received  in  payment  of  the 
taxes  for  which  they  were  tendered,  and  the  money  collected  for 
such  taxes  returned  to  the  parties  from  whom  it  was  received :  Pro- 
vided the  said  tax-payers  shall  have  paid  in  money,  and  not  in  cou- 
pons, all  costs  incurred  in  legal*  proceedings  to  verify  said  coupons. 

13.  The  treasurer  of  the  commonwealth  is  authorized  and  direct- 
ed to  pay  the  interest  on  the  bonds  issued  under  this  act  as  the  same 
shall  become  due  and  payable  out  of  any  money  in  the  treasury  not 
otherwise  appropriated. 

14.  The  plates  from  which  the  bonds  and  fractional  certificates 
authorized  by  this  act  are  printed  shall  be  the  property  of  the  com- 
monwealth. 

15.  All  necessary  expenses  incurred  in  the  execution  of  this  act 
shall  be  paid  out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated on  the  warrants. of  the  auditor  of  public  accounts,  drawn 
upon  the  treasury  on  the  order  of  the  commissioners  of  the  sinking 
fund. 

16.  The  act  entitled  "an  act  to  ascertain  and  declare  Virginia's 
equitable  share  of  the  debt  created  before  and  actually  existing  at 
the  time  of  the  partition  of  her  territory  and  resources,  and  to  pro- 
vide for  the  issuance  of  bonds  covering  the  same,  and  the  regular  and 
prompt  payment  of  interest  thereon,"  approved  -  February  four- 
teenth, eighteen  hundred  and  eighty-two,  and  the  amendments 

58  thereto-  towit :  an  act  entitled  ' '  an  act  to  declare  the  true  in- 
tent and  meaning  of;  and  to  amend  and  re-enact  section  five 

of  chapter  eighty-four  of  acts  eighteen  hundred  and  eighty-one  and 
eighteen  hundred  and  eighty-two,  approved  February  fourteenth, 
eighteen  hundred  and  eighty-two,"  approved  August  twenty-sev- 
enth, eighteen  hundred  and  eighty-four;  and  the  act  entitled  "an 
act  to  amend  and  re-enact  an  act  approved  August  twenty-seventh, 
eighteen  hundred  and  eighty-four,  entitled  an  act  to  declare  the  true 
intent  and  meaning  of,  and  to  amend  and  re-enact  section  five  of 
chapter  eighty-four  of  acts  of  eighteen  hundred  and  eighty-one  and 
eighteen  hundred  and  eighty-two,  approved  February  fourteenth, 
eighteen  hundred  and  eighty-two,"  approved  November  twenty- 
ninth,  eighteen  hundred  and  eighty-four,  are  hereby  repealed. 

17.  The  commissioners  of  the  sinking  fund  are  authorized,  if  it 
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shall  seem  to  them  for  the  best  interest  of  the  commonwealth,  to 
make  one  extension  of  the  time  for  the  funding  of  the  said  twenty- 
eight  million  of  dollars  of  outstanding  evidences  of  debt  for  a  period 
not  exceeding  six  months  from  the  thirtieth  day  of  June,  eighteen 
hundred  and  ninety-two. 

18.  The  commissioners  of  the  sinking  fund  are  authorized  to  ex- 
change coupon  bonds  issued  under  this  act  into  registered  bonds  in 
the  denominations  hereinbefore  provided,  and  to  arrange  for  the 
transfer  of  registered  bonds.  For  every  bond  so  issued  in  exchange 
a  fee  of  fifty  cents  shall  be  charged  by,  and  paid  to  the  second  au- 
ditor, and  shall,  upon  his  order,  be  covered  into  the  treasury  to  the 
credit  of  the  sinking  fund ;  and  bonds  so  taken  in  exchange  shall  be 
cancelled  in  the  manner  hereinbefore  prescribed. 

19.  This  act  shall  be  in  force  from  its  passage. 

59  Exhibit  Number  5. 

Chap.  747.  A  joint  resolution  to  provide  for  adjusting  with  the 
State  of  West  Virginia  the  proportion  of  the  public  debt  of  the 
original  State  of  Virginia  proper  to  be  borne  by  West  Virginia, 
for  the  application  of  whatever  may  be  received  from  West  Vir- 
ginia, to  the  payment  of  those  found  to  be  entitled  to  the  same. 

(Approved  March  6,  1S94.) 

(Acts  G.  A.  of  Va.,  1S93-4,  p.  867.) 

Whereas  the  general  assembly  of  Virginia  is  required  by  the  con- 
stitution of  Virginia  to  provide  by  law  for  adjusting  with  the  state 
of  West  Virginia  the  proportion  of  the  public  debt  of  the  original 
state  of  Virginia  proper  to  be  borne  by  West  Virginia  ;  and 

Whereas  the  general  assembly  has  heretofore  passed  four  several 
acts  in  relation  to  the  funding  and  settlement  of  her  public  debt,  as 
follows,  to-wit : 

First.  An  act  entitled  an  act  to  provide  for  the  funding  and  pay- 
ment of  the  public  debt,  approved  March  thirtieth,  eighteen  hundred 
and  seventy-one. 

Second.  An  act  entitled  an  act  to  provide  a  plan  of  settlement  of 
the  public  debt,  approved  March  twenty-eight,  eighteen  hundred 
and  seventy-nine. 

Third.  An  act  entitled  an  act  to  ascertain  and  declare  Virginia's 
equitable  share  of  the  debt  created  before  and  actually  existing  at  the 
time  of  the  partition  of  her  territory  and  resources,  and  to  provide 
for  the  issuance  of  bonds  covering  the  same  and  the  regular  and 
prompt  payment  of  interest  thereon,  approved  February  fourteenth, 
eighteen  hundred  and  eighty-two ;  and 

Fourth.  An  act  entitled  an  act  to  provide  for  the  settlement  of 
the  public  debt  of  Virginia  not  funded  under  the  provisions  of  an  act 
entitled  an  act  to  ascertain  and  declare  Virginia's  equitable  share  of 
the  debt  created  before  and  actually  existing  at  the  time  of  the  parti- 
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tion  of  her  territory  and  resources,  and  to  provide  for  the  issuance; 
of  bonds  covering  the  same  and  the  regular  and  prompt  pay- 

60  ment  of  the  interest  thereon,  approved  February  fourteenth, 
eighteen  hundred  and  eighty-two,  approved  February  twen- 
tieth, eighteen  hundred  and  ninety-two ;  and 

Whereas  in  each  of  said  acts  provision  is  made  for  issuing  to  cred- 
itors of  the  original  state  of  Virginia  who  should  accept  the  new 
bonds  provided  for  by  said  several  acts,  certificates  for  such  propor- 
tion of  the  obligation  surrendered  by  them  as  was  deemed  proper  to 
be  borne  by  the!  state  of  West  Virginia,  to-wit:  one  third  of  the 
amount  of  said  obligations,  of  which  certificates  this  state  holds  a 
large  amount,  through  the  agency  of  the  commissioners  of  it's  sinking 
fund  and  literary  fund ;  and 

Whereas  the  present  state  of  Virginia  has  settled  and  adjusted,  to 
the  entire  satisfaction  of  her  people  and  the  creditors,  the  liability 
assumed  by  her  on  account  of  two-thirds  of  the  debt  of  the  original 
state ;  now.  therefore. 

Be  it  resolved  by  the  senate  of  Virginia  (the  house  of  delegates 
concurring) ,  That  a  commission  of  seven  members  is  hereby  created 
and  provided  for,  of.  whom  the  present  chairman  of  the  committee 
on  finance  and  banks  of  the  senate  shall  be  one,  and  the  present 
chairman  of  the  committee  on  finance  of  the  house  of  delegates  shall 
be  another ;  of  the  other  five,  two  shall  be  chosen  by  the  senate  from 
among  the  persons  now  members  of  that  body ;  two  by  the  house  of 
delegates  from  among  the  persons  now  members  of  that  body,  and 
one,  to  be  a  resident  of  this  state,  shall  be  appointed  by  the  governor. 
No  member  of  said  commission  shall  cease  to  be  a  member  thereof 
by  reason  of  ceasing  to  be  a  member  of  the  general  assembly. 

Said  commission  shall  choose  its  own  chairman  and  secretary ; 
vacancies  therein  occurring  or  exisitng  during  recess  of  the  legisla- 
ture shall  be  filled  by  the  governor  on  notification  thereof  by  the 
chairman ;  and  a  majority  of  said  commission  shall  be  competent  to 
act. 

Said  commission  is  hereby  authorized  and  directed  to  negotiate 

with  the  state  of  West  Virginia  a  settlement  and  adjustment  of  the 

proportion  of  the  public  debt  of  the  original  state  of  Virginia 

61  proper' to  be1  borne  by  West  Virginia. 

But  said  commission  shall  not  proceed  with  said  negotia- 
tion until  assurances  satisfactory  to  the  commission  shall  have  been 
received  from  the  holders  of  a  majority  in  amount  of  said  certifi- 
cates, exclusive  of  those  held  by  the  state  through  the  agency  of  the 
board  of  education  and  sinking  fund  commissioners,  that  they  desire 
the  said  commission  to  enter  into  and  undertake  such  negotiation, 
and  will  accept  the  amount  so  ascertained  to  be  paid  by  the  state  of 
West  Virginia  in  full  settlement  of  the  one-third  of  the  debt  of  the 
original  state  of  Virginia  which  has  not  been  assumed  by  the  present 
state  of  Virginia.  But  said  commission  shall  in  no  event  enter  into 
any  negotiation  hereunder  except  upon  the  basis  that  Virginia  is 
bound  only  for  the  two-thirds  of  the  debt  of  the  original  state  which 
she  has  already  provided  for  as  her  equitable  proportion  thereof. 
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All  expenses  incurred  by  said  commission  and  said  board  of  arbi- 
trators, including  reasonable  compensation  of  the  members  thereof, 
shall  be  paid  out  of  the  proceeds  of  such  settlement,  or  by  the  hold- 
ers of  said  certificates  who  are  the  beneficiaries  of  such  settlement, 
but  without  subjecting  the  state  to  any  expense  on  this  account. 

And  their  action  shall  be  subject  to  the  approval  or  disapproval  of 
the  general  assembly,  and  shall  not  be  binding  on  the  state  until  ap- 
proved by  the  general  assembly.  The  governor  is  requested  to  com- 
municate this  joint  resolution  to  the  governor  and  legislature  of 
West  Virginia. 

This  joint  resolution  shall  be  in  force  from  its  passage. 

62  Exhibit  Number  6. 

Chap.  825.  An  act  to  provide  for  the  settlement  with  West  Vir- 
ginia of  the  proportion  of  the  public  debt  of  the  original  State  of 
Virginia  proper  to  be  borne  by  West  Virginia,  and  for  the  due 
protection  of  the  Commonwealth  of  Virginia  in  the  premises. 

Approved  March  6,  1900. 

.(Acts  (1.  A.  of  Va.,  1899-1900,  p..  902.) 

Whereas  the  general  assembly  of  Virginia  has  heretofore  passed 
certain  acts  with  respect  to  the  settlement  of  her  public  debt  as  fol- 
lows, to-wit : 

First.  An  act  entitled  an  act  to  provide  for  the  funding  and  pay- 
ment of  the  public  debt,  approved  March  thirtieth,  eighteen  hun- 
dred and  seventy-one. 

Second.  An  act  entitled  an  act  to  provide  a  plan  of  settlement  of 
the  public  debt,  approved  March  twenty-eighth,  eighteen  hundred 
and  seventy-nine. 

Third.  An  act  entitled  an  act  to  ascertain  and  declare  Virginia 's 
equitable  share  of  the  debt  created  before  and  actually  existing  at 
the  time  of  the  partition  of  her  territory  and  resources,  and  to  pro- 
vide for  the  issuance  of  bonds  covering  the  same  and  the  regular  and 
prompt  payment  of  interest  thereon,  approved  February  fourteenth, 
eighteen  hundred  and  eighty-two ;  and 

Fourth.  An  act  entitled  an  act  to  provide  for  the  settlement  of 
the  public  debt  of  Virginia  not  funded  under  the  provisions  of  an 
act  entitled  an  act  to  ascertain  and  declare  Virginia 's.  equitable  share 
of  the  debt  created  before  and  actually  existing  at  the  time  of  the 
partition  of  her  territory  and  resources,  and  to  provide  for  the  issu- 
ance of  bonds  covering  the  same  and  the  regular  and  prompt  pay- 
ment of  the  interest  thereon,  approved  February  fourteenth,  eight- 
een hundred  and  eighty-two,  approved  February  twentieth,  eighteen 
hundred  and  ninety-two ;  and 

Whereas  in  each  of  said  acts  provision  is  made  for  issuing  to 
creditors  of  the  original  state  of  Virginia  who  should  accept 

63  the  new  bonds  provided  for  by  said  several  acts,  certificates 
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for  such  proportion  of  the  obligation  surrendered  by  them  as 
was  deemed  proper  to  be  borne  by  the  state  of  West  Virginia,  to-wit : 
•one-third  of  the  amount  of  said  obligations,  of  which  certificate  this 
state  holds  a  large  amount,  through  the  agency  of  the  commissioners 
of  its  sinking  fund  and  literary  fund;  and 

Whereas  the  general  assembly  is  required  by  the  constitution  of 
Virginia  to  provide  by  law  for  adjusting  with  the  state  of  West 
Virginia  the  proportion  of  the  debt  of  the  original  state  of  Virginia 
proper  to  be  borne  by  West  Vrginia,  but  no  such  adjustment  has 
ever  been  had ;  and 

Whereas  it  appears  that  while  Virginia  has  satisfactorily  settled 
the  two-thirds  of  the  original  debt  which  she  assumed,  yet  it  is  pos- 
sible that  complications  will  arise  with  respect  to  said  certificate 
which  will  render  it  desirable  that  she  should  endeavor  to  secure  an 
adjustment  thereof  upon  terms  which  will  protect  herself,  but  will 
work  no  injustice  to  West  Virginia,  and  thus  finally  dispose  of  the 
only  question  remaining  unsettled  in  connection  with  said  debt ; 
now,  therefore, 

1.  Be  it  enacted  by  the  general  assembly  of  Virginia,  That  the 
commission  created  and  appointed  under  a  joint  resolution  of  this 
general  assembly  entitled  a  joint  resolution  to  provide  for  adjusting 
with  the  state  of  West  Virginia  the  proportion  of  the  public  debt  of 
the  original  state  of  Virginia  proper  to  be  borne  by  West  Virginia, 
for  the  application  of  whatever  may  be  received  from  West  Virginia 
to  the  payment  of  those  found  to  be  entitled  to  the  same,  approved 
March  sixth,  eighteen  hundred  and  ninety-four,  be,  and  said  com- 
mission hereby  is,  authorized  to  receive  and  take  upon  deposit  the 
certificates  aforesaid  or  have  the  same  otherwise  placed  or  held  on 
deposit  subject  to  their  control  upon  an  agreement  and  contract  on 
the  part  of  the  holders  of  said  certificates  that  if  the  said  commission 
will  secure  a  settlement  with  West  Virginia  with  respect  to  said  cer- 
tificates the  said  holders  of  said  certificates  so  deposited  will  accept 

the  amount  realized  on  such  settlement  from  West  Virginia 
64         on  said  certificate  as  a  full  settlement  of  all  their  claims  there- 
under. 

2.  If  at  least  two-thirds  in  amount  of  the  said  certificates  issued 
under  the  act  of  eighteen  hundred  and  seventy-one,  exclusive  of 
those  held  by  the  state  through  the  agency  of  the  board  of  education 
and  the  sinking  fund  commissioners,  and  at  least  a  majority  in 
amount  of  all  the  other  certificates  aforesaid  shall  be  so  deposited  or 
placed  subject  to  the  control  of  the  said  commission  upon  the  agree- 
ment and  contract  aforesaid,  then  the  said  commission  shall  be  au- 
thorized and  empowered  by  and  with  the  advice  and  approval  of 
the  attorney-general  of  Virginia  to  take  such  action  and  institute 
such  proceedings  on  behalf  of  the  state  as  may  in  the  judgment  of 
said  commission  and  attorney-general  be  needful  and  proper  to  pro- 
tect the  interest  of  the  state  and  bring  about  and  carry  into  effect  a 
settlement  .as  aforesaid.  All  the  expenses  involved  in  connection 
with  any  of  the  matters  aforesaid  shall  be  borne  by  the  certificate 
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holders,  as  provided  in  the  joint  resolution  aforesaid,  and  the  state 
shall  not  be  subject  to  any  expense  on  that  account. 
3.  This  act  shall  be  in  force  from  its  passage. 

65  Exhibit  Number  7. 

Showing  Amounts  Paid  Off  Since  January  1,  1861,  or  Assumed  and 

Now  Carried  by  Virginia  on  Account  of  the  Old  Debt  of  the 

Undivided  State. 

*  *  *  *  *  #  #  *  * 

Amount  of  interest  paid,  as  shown  by  the  records 
of  the  Second  Auditor 's  Office,  from  January 
1st,  1861,  to  February  1st,  1906   $35,551,642.82 

Bonds  heretofore  paid  off,  taken  up.  and  retired 
by  Virginia  to  Sept,  30,  1905.  See  2nd  Audi- 
tor's Report  for  1905,  p.  21,  and  now  held  by 
Virginia 10,771,791.49  (*) 

New  Bonds  of  Virginia  issued  for  the  portion  of 
the  unpaid  debt  funded  and  assumed  by  her — 
See  Second  Auditor's  Report  for  1905,  p.  9  ...   25,537,820.00 


$71,861,253.31 


(*)  Note. — This  sum  of  $10,771,791.49  probably  does  not  include 
some  considerable  amounts  of  ante  bellum  bonds  of  Virginia  paid 
her  by  some  of  the  Railroad  Companies  of  the  State,  and  by  the 
Dismal  Swamp  Canal  Company  in  payment  for  the  share  and  inter- 
est of  the  State  in  such  Companies  or  for  property  sold  them  by  the 
State;  nor  does  it  include  considerable  amounts  of  said  bonds  re- 
ceived by  the  State  from  the  sureties  of  certain  Sheriffs — nor  does 
the  Statement  include  amounts  paid  by  Virginia  since  1861  in  set- 
tlement of  open  accounts  or  unfounded  ante  bellum  debts  of  the 
undivided  State.  These  amounts  can  be  ascertained  from  the  records 
of  the  Board  of  Public  Works,  the  First  and  Second  Auditor's 
offices  and  the  Acts  of  Assembly. 

Exhibit  No.  8. 

66  Report  of  the  Commission  appointed  and  acting  under  the 
joint  resolution  of  the  General  Assembly  of  Virginia,  ap- 
proved March  6th,  1894,  and  the  act  of  the  said  General  Assem- 
bly, approved  March  6th,  1900,  with  respect  to  certain  certificates 
issued  by  the  State  in  connection  with  the  debt  of  the  original 
State  of  Virginia  and  known  as  Virginia  Deferred  Certificates. 

Richmond,  Va.,  January  9th,  1906. 
To  the  General  Assembly  of  Virginia: 

Your  Commission  appointed  and  acting  under  the  joint  resolution 
of  the  General  Assembly  entitled  "A  joint  resolution  to  provide  for 
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adjusting  with  the  State  of  West  Virginia  the  proportion  of  the 
debt  of  the  originial  State  of  Virginia  proper  to  be  bourne  by  West 
Virginia  for  the  application  of  whatever  may  be  received  from  West 
Virginia  to  the  payment  of  those  found  entitled  to  the  same, ' '  ap- 
proved March  6th,  1894,  and  an  Act  of  the  G-eneral  Assembly  en- 
titled "An  Act  to  provide  for  the  settlement  with  West  Virginia 
of  the  proportion  of  the  public  debt  of  the  original  State  of  Vir- 
ginia proper  to  be  borne  by  West  Virginia,  and  for  the  due  protec- 
tion of  the  Commonwealth  of  Virginia  in  the  premises,"  approved 
March  6th,  1900,  beg  leave  to  make  a  further  report  of  their  pro- 
ceedings, as  follows: 

It  will  be  noted  that  it  appears  from  the  first  report  of  your 
Commission,  dated  January  28th,  1896,  and  printed  as  Senate  Doc- 
ument No.  10  in  the  Senate  Journal  and  Documents  of  1896,  and  as 
House  Document  No.  4  in  the  House  Journal  and  Documents  of  that 
session,  that  the  conditions  required  by  said  joint  resolution  having 
been  complied  with,  your  Commission  was  ready  and  desirous  to  . 
open  negotiations  with  West  Virginia  for  a  settlement  as  provided 
for  in  said  joint  resolution,  and  this  fact  was  communicated  to  the 
Governor  of  West  Virginia  by  the  Governor  of  this  State 
67  with  the  request  that  such  negotiations  might  accordingly  be 
opened,  which  communication  was  laid  before  the  Legislature 
of  West  Virginia,  but  that  body,  by  a  joint  resolution,  declined  to 
enter  into  negotiations  on  the  subject. 

By  a  subsequent  report  of  your  Commission  to  this  General  As- 
sembly, dated  February  7th,  1900,  and  to  be  found  printed  as  Sen- 
ate Document  No.  6  in  Senate  Journal  and  Documents  for  the  ses- 
sion of  1899-90,  it  was  further  shown  that  the  control  and  disposal 
of  a  majority  of  said  certificates  had  been  again  tendered  your 
Commission  by  a  Committee,  of  which  John  Crosby  Brown  of  New 
York  was  chairman,  acting  under  a  depositing  agreement  of  July 
28th.  1898.  and  the  said  Committee  offering  to  accept  whatever 
might  be  realized  from  West  Virginia  on  the  certificates  in  full  set- 
tlement of  their  claims.  A  copy  of  said  depositing  agreement  of 
July  28th,  1898,  under  which  said  Committee  was  constituted,  was 
filed  with  said  last  report,  and  the  same  is  also  now  herewith  filed, 
showing  who  constituted  said  Depositing  Committee  and  what  their 
powers  and  functions  were,  and  also  that  Brown  Brothers  &  Com- 
pany, Bankers  of  New  York,  N.  Y.,  were  the  depository  of  the  said 
Committee  in  whose  hands  the  said  certificates  had  been  placed. 

Upon  the  coming  in  of  this  last  report,  the  Act  of  March  6th, 
1900.  was  passed  by  the  General  Assembly,  by  which  the  powers 
and  duties  of  your  Commission  were  very  materially  enlarged,  and 
it  was  provided  that  if  at  least  two-thirds  of  the  certificates  of  1871 
outstanding  in  the  hands  of  the  public,  and  a  majority  of  all  the 
other  certificates  so  outstanding,  were  deposited  and  placed  subject 
to  the  control  of  your  Commission  upon  the  agreement  that  the 
creditors  would  accept  whatever  might  be  realized  thereon  from 
West  Virginia  in  full  settlement  of  their  claims,  then  your  com- 
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mission  was  authorized,  by  and  with  the  advice  and  approval  of  the 
Attorney  General  of  the  State,  to  take  such  action  and  insti- 

68  tute  such  proceedings  on  behalf  of  the  State  as  might,  in  the 
judgment  of  your  Commission  and  the  Attorney  General,  be 

needful  and  proper  to  protect  the  interests  of  the  State  and  bring 
about  and  carry  into  effect  a  settlement  in  the  premises,  but  all  the 
expenses  in  connection  with'  any  of  the  matters  involved  were  to  be 
borne  by  the  certificate  holders.  A  copy  of  this  Act  is  for  conven- 
ience of  reference  herewith  filed. 

At  the  time  of  the  passage  of  this  Act  the  Depositing  Committee 
did  not  hold  the  two-thirds  in  amount  of  the  certificates  of  1871, 
required  by  the  Act  as  a  basis  for  negotiations  or  action  by  your 
Commission,  but  having  acquired  them  later,  the  Committee,  on  the 
18th  of  September,  1902,  submitted  to  your  Commission  a  propo- 
sition in  writing,  bearing  date  on  that  day,  by  which  they  tendered 
and  placed  subject  to  the  control  of  your  Commission,  in  accordance 
with  the  terms  of  said  Act,  $8,565,095.70  of  the  certificates  of  1871, 
being  more  than  the  requisite  two-thirds  of  these  certificates  out- 
standing, and  $1,782,475.13  of  the  other  certificates  outstanding, 
being  a  majority  thereof,  upon  the  agreement  and  arrangement  on 
the  part  of  your  Commission  acting  for  the  State  of  Virginia  that 
they  would  enter  into  negotiations  with  the  State  of  West  Virginia, 
or  the  constituted  authorities  thereof,  for  the  purpose  of  effecting  a 
settlement  with  that  State  with  respect  to  said  certificates,  and  that 
your  commission  would,  by  and  with  the  advice  and  approval  of  the 
Attorney  General,  take  such  action  as  they  might  deem  needful  in 
'  the  premises,  any  amount  realized  on  such  settlement  to  be  accepted 
in  full  of  all  claims  on  said  certificates  as  in  said  Act  provided. 

This  proposition  was  accompanied  by  the  statement  of  Brown 

Bros.  &  Co.,  the  depository,  showing  that  the  certificates  referred 

to  were  held  by  them,  and  it  was  stated  in  the  proposition  that  upon 

its  acceptance  by  your  Commission  it  should  constitute  a  contract 

between  the  parties  to  continue  in  force  for  three  years,  but 

69  subject  to  renewal  or  extension  by  the  parties,  and  to  such 
amendment  or  modification  as  might  be  agreed  on.     It  was 

on  the  day  of  its  date  accepted  in  writing  by  the  unanimous  action 
of  your  Commission,  and  the  acceptance  thereof  duly  endorsed 
thereon,  and  the  same  was  approved  by  the  Attorney  General  on 
September  29th,  1902 ;  and  a  copy  of  the  same  showing  its  accept- 
ance and  the  endorsements  thereon  is  herewith  filed  and  is  referred 
to  as  showing  in  detail  the  action  taken  by  your  Commission.  This 
agreement  constitutes  an  arrangement  with  Virginia  under  said  Act 
of  March  6th,  1900,  for  obtaining  a  settlement  with  West  Virginia 
and  thus  precluded  the  right  which  any  certificate  holder  might, 
under  the  terms  of  the  depositing  agreement,  otherwise  have  had  to 
withdraw  his  certificate  after  October  1st,  1902. 

On  December  3rd,  1902,  a  plan  of  settlement  as  provided  in  the 
said  depositing  agreement  of  July  28th,  1898,  was  formulated,  ap- 
proved and  recommended  by  the  Depositing  Committee  and  Advis- 
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ory  Board  created  under  said  agreement,  by  which  the  provisions  of 
the  foregoing  contract  of  September  18th,  1902,  were  adopted  as 
included  in  their  plan  of  settlement, .  with  the  right  to  the  Deposit- 
ing Committee  to  make  such  further  contracts  with  the  Virginia 
Commission  as  might  be  deemed  needful  to  bring  about  a  settle- 
ment with  West  Virginia  under  said  joint  resolution  and  Act  of  the 
Virginia  Assembly. 

This  plan  of  settlement  provided  for  a  full  compliance  on  the 
part  of  the  Depositing  Committee  with  the  terms  of  said  joint  res- 
olution and  Act,  and  clothed  the  Committee  with  ample  powers  to 
act  in  the  premises,  and  notice  of  it  was  duly  published  in  New 
York  and  London,  as  required  in  the  agreement  of  July  28th,  1898, 
so  as  to  afford  opportunity  to  any  dissenting  depositor  of  certifi- 
cates to  give  notice  of  his  unwillingness  to  accept  the  pro- 

70  posed  settlement,  which  notice  the  agreement  provided  was 
to  be  given  within  thirty  days  from  the  completion  of  the 

publication,  but  no  such  notice  appears  to  have  been  given  at  any 
time  by  any  depositor.  The  depositing  agreement  also  provided  that 
in  the  absence  of  such  notification  from  a  majority  of  the  depositors, 
the  proposed  plan  should  become  effective  and  final,  and  that  the 
declaration  in  writing  of  this  fact  by  the  Committee  to  the  depos- 
itory should  be  conclusive  on  this  point;  and  such  declaration  in 
writing  by  the  Depositing  Committee  to  Messrs.  Brown  Bros.  &  Co., 
the  depository,  was  accordingly  so  made  in  writing  on  December 
13th,  1904.  A  copy  of  this  plan  of  settlement  and  the  certificates  of 
the  publication  thereof,  together  with  the  said  declaration  in  writ- 
ing of  the  Committee,  are  all  herewith  filed  and  are  referred  to  as 
parts  hereof. 

On  December  14th,  1904,  the  amount  of  said  certificates  depos- 
ited with  Brown  Brothers  and  Company,  as  aforesaid,  had  increased 
to  $11,607,298.64,  of  which  $9,360,062.96  were  those  of  1871,  and 
your  Commission  proposing  to  again  attempt  to  open  negotiations 
for  a  settlement  with  the  legislature  of  West  Virginia  (which  was 
then  about  to  convene)  it  was  thought  advisable  to  enter  into  a  con- 
tract by  way  of  amendment  to  that  of  September  18th,  1902,  by 
which  the  complete  control  of  all  these  certificates  should  be  placed 
in  the  hands  of  your  Commission,  and  such  additional  agreement, 
bearing  date  December  14th,  1904,  was  accordingly  entered  into 
between  the  said  Depositing  Committee  and  your  Commission,  and 
approved  by  the  Attorney  General;  and  cotemporaneously  there- 
with by  a  receipt  or  certificate  bearing  date  on  the  same  day,  the 
said  Brown  Brothers  and  Company  acknowledged  and  certified  that 
they  held  all  the  certificates  last  aforesaid  to  the  amount  of  $11,- 
607,298.64  on  deposit  for  and  subject  to  the  control  and  disposition 
of  your  Commission  without  reservation  or  condition  of  any  kind. 
A  copy  of  this  agreement  and  receipt  of  December  14th, 

71  1904,  together  with  the  Attorney  General's  approval,  will  be 
found  filed  herewith.     By  a  subsequent  communication  of 

January  23rd,  1905,  from  Brown  Bros.  &  Company  to  your  Com- 
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mission,  it  was  shown  that  said  deposits,  so  placed  under  the  con- 
trol of  your  Commission,  had  increased  to  $12,910,555.89,  of  which 
$10,639,776.42  were  those  of  1871,  and  a  copy  of  this  communication 
will  also  be  found  herewith  filed. 

Desiring,  as  above  stated,  to  open  communication  with  West  Vir- 
ginia, your  Commission,  on  December  14th,  1904,  appointed  a  sub- 
committee consisting  of  Messrs.  Randolph  Harrison,  Chairman,  H. 
D.  Flood.  II.  H.  Downing  and  John  B.  Moon,  who,  together  with 
the  Attorney  General,  should  be  authorized  to  open  negotiations 
with  the  proper  authorities  of  West  Virginia  looking  to  a  settlement 
of  the  matters  at  issue.  This  sub-committee  endeavored  to  do  this 
by  the  presentation  of  a  memorial  to  His  Excellency,  A.  B.  White, 
Governor  of  the  State  of  West  Virginia,  signed  by  the  sub-commit- 
tee and  approved  by  the  Attorney  General,  bearing  date  January 
25th,  1905,  a  copy  of  which  is  herewith  filed.  This  memorial  was 
presented  to  the  Governor  of  West  Virginia  at  Charleston,  W.  Va., 
by  the  Attorney  General  and  the  chairman  of  the  sub-committee, 
and  was  by  him,  on  the  27th  day  of  January,  1905,  transmitted  to 
the  Senate  of  West  Virginia  by  a  special  message  to  that  body,  but 
without  any  recommendation  on  his  part,  a  copy  of  which  message 
is  also  herewith  filed. 

It  was  arranged,  however,  by  the  Senate  and  House  Committees 
on  Finance  of  the  West  Virginia  Legislature  to  give  to  the  sub- 
committee a  hearing  upon  the  subject  at  Charleston  on  February 
1st,  1905,  at  which  hearing  the  Attorney  General  of  Virginia,  the 
chairman  of  the  sub-committee  and  the  chairman  of  your  Commis- 
sion attended,  and  the  memorial  of  your  Commission  above  referred 
to  was  read,  and  a  full  presentation  was  made  by  Mr.  Harrison, 
chairman  of  the  sub-committee,  of  the  reasons  why  West  Virginia 
should,  at  least,  enter  into  negotiations  in  regard  to  a  settlement  in 
an  address  made  by  him  to  the  Senate  and  House  Finance 
72  Committees  aforesaid.  It  was  considered  by  your  Commis- 
sion that  Mr.  Harrison's  address  dealt  with  the  questions  in- 
volved in  so  clear  and  able  a  manner  and  showed  so  conclusively 
that  it  was  both  the  right  and  duty  of  Virginia  to  ask  for  a  settle- 
ment, that  they  caused  it  to  be  printed,  and  a  copy  of  it  is  herewith 
filed. 

The  Legislature  of  West  Virginia,  however,  failed  and  declined 
to  enter  into  any  negotiations  or  to  empower  any  committee  or 
other  official  to  do  so,  but"  on  the  contrary  passed  the  following 
resolutions:  "Resolved  by  the  Legislature  of  West  Virginia:  That 
it  is  the  sense  of  this  Legislature  that  the  State  of  West  Virginia 
does  not  owe  any  part  of  the  so  called  debt  of  Virginia,  and  that 
this  Legislature  is  opposed  to  any  negotiations  whatsoever  on  that 
subject."  Indeed  your  Commission  are  advised  that  resolutions  of 
a  similar  import  have  been  passed  by  all,  or  nearly  all,  of  the  Legis- 
latures of  West  Virginia  which  have  met  since  your  Commission 
first  communicated  with  them  on  the  subject  in  1896,  thus  showing 
a  persistent  and  determined  refusal  on  the  part  of  West  Virginia 
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to  pay  any  portion  of  what  they  are  bound  for  on  account  of  the 
debt  of  the  original  State,  or  to  enter  into  any  accounting  or  nego- 
tiations whatsoever  on  the  subject. 

The  deferred  certificates  of  1871  issued  by  the  State  of  Virginia 
are  in  the  following  form: 

"Copy  of  Certificate  under  Act  of  March  30,  1871. 

"Commonwealth  of  Virginia. 
"No.  — . 
"Treasurer's  Office,  Richmond,  Va. 
' '  This  is  to  certify  that  there  is  due  unto heirs,  execu- 
tors, administrators  or  assigns  $ — ,  being  one-third  of  bond  sur- 
rendered under  the  provisions  of  an  Act  approved  March  30th, 
1871,  entitled,  'An  Act  to  provide  for  the  funding  and  payment  of 
the  public  debt, '  namely,  Bond  No.  — ,  with  interest,  amount- 
73         ing  to  •$ — .    Payment  of  said  one-third  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum  will  be  provided  for  in 
accordance  with  such  settlement  as  shall  hereafter  be  had  between 
the  States  of  Virginia  and  West  Virginia  in  regard  to  the  public 
debt  of  the  State  of  Virginia  existing  at  the  time  of  its  dismember- 
ment, and  the  State  of  Virginia  holds  said  bonds  so  far  as  unfunded 
in  trust  for  the  holder  hereof  or  his  assigns. 

"In  testimony  whereof  this  certificate  has  been  signed  by  the 
Treasurer  and  countersigned  by  the  Second  Auditor,  as  provided  by 
law. 


Treasurer  of  the  Commonwealth  of  Virginia. 


"Second  Auditor  of  Virginia." 

So  it  would  appear  that  if  the -contention  of  West  Virginia  is  cor- 
rect; the  responsibility  that  attaches  to  the  issuing  of  these  certifi- 
cates must  rest  with  Virginia  alone  and  West  Virginia  be  responsi- 
ble for  nothing  in  connection  with  the  debt  of  the  original  State. 

By  a  recent  enactment  of  the  State  of  South  Dakota  suit  was  au- 
thorized against  any  state  whose  over-due  bonds  might  be  donated 
or  deposited  in  her  treasury,  and  under  this  law  a  suit  was  brought 
by  the  South  Dakota  and  judgment  given  against  North  Carolina  in 
the  Supreme  Court  of  the  United'  States  upon  some  past  due  bonds 
of  the  latter  state  as  see  the  case  of  South  Dakota  vs.  North  Caro- 
lina, 192  IT.  S.  Reports,  286, — and  a  like  statute  has  lately  been  en- 
acted by  the  State  of  New  York  authorizing  similar  suits.  Your 
Commission  are  informed  that  such  suits  have  lately  been  proposed 
against  the  State  of  Virginia  under  these  statutes  upon  the  certifi- 
cates of  1871  and  have  only  been  restrained  and  prevented 
74  by  the  prospect  of  some  definite  action  on  the  part  of  Vir- 
ginia. v 

So  your   Commission   were  confronted  with  the   alternative   of 
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either  a  suit  by  Virginia  as  plaintiff  on  these  certificates  with  in- 
demnity to  her  against  liability  as  proposed  by  the  Depositing  Com- 
mittee, or  a  suit  against  her  without  any  such  indemnity,  and  your 
Commission  had  no  doubt  as  to  the  safe  and  proper  course  to  pur- 
sue, especially  as  Virginia  herself  holds  through  the  agency  of  her 
Sinking  and  Literary  funds  $2,578,518.68  of  the  certificates  of  1871 
and  $166,943.33  of  the  certificates  of  other  classes  which  would  be 
entitled  to  their  distributive  share  in  whatever  may  be  realized  from 
"West  Virginia. 

The  contract  of  December  14th,  1904,  would  have  expired  by 
limitation  on  September  18th,  1905,  but  in  order  to  allow  time  for 
the  drawing  of  a  final  contract,  the  same  was  by  an  agreement  en- 
dorsed thereon  on  September  9th,  1905,  extended  to  December  1st, 
1905 ;  and  on  the  24th  day  of  November,  1905,  a  final  contract  was 
drawn  up  and  entered  into  between  your  Commission  and  the  De- 
positing Committee.  This  last  contract  was  annexed  to  that  of  De- 
cember 14th,  1905,  as  an  extension  and  enlargement  thereof,  it  hav- 
ing been  provided  in  all  of  said  contracts  that  they  might  be  ex- 
tended, modified  and  changed  by  the  act  of  the  parties. 

A  copy  of  said  last  contract  of  November  24th,  1905,  annexed  to 
that  of  December  14th,  1904,  together  with  the  extensions  aforesaid 
and  the  approval  of  the  Attorney  General  thereon  endorsed,  are 
herewith  filed.  It  will  be  seen  from  said  last  contract  that  the  rea- 
sons are  therein  set  forth  which  led  the  Commission  to  the  conclu- 
sion that  no  alternative  remained  in  the  premises  except  a  suit 
against  West  Virginia ;  and  they  accordingly  by  and  "vfrith  the  advice 
and  approval  of  the  Attorney  General  undertook  to  bring  such  suit 
and  the  Depositing  Committee  agreed  as  provided  in  said  Act 
75  of  March  6th,  1900,  to  accept  the  amount  recovered  in  such 
suit  or  the  adjudication  therein  or  any  amount  realized  by 
your  Commission  on  a  compromise  with  "West  Virginia  in  full  of  all 
claims  on  the  certificates  deposited. 

This  contract  also  further  provides  that  all  certificates  thereafter 
deposited  with  Brown  Brothers  and  Company  should  be  included 
thereunder,  and  that  your  Commission  should  have  complete  con- 
trol of  all  certificates  so  deposited;  and  a  further  and  additional 
receipt  or  statement  was  accordingly  given  your  Commission  by 
Brown  Brothers  and  Company  bearing  date  January  4th,  1906, 
showing  that  since  their  statement  and  receipt  of  December  4th. 
1904,  additional  certificates  to  the  amount  of  $1,566,136.77,  of  which 
$1,491,231.13  were  those  of  1871,  had  been  deposited  with  them  and 
were  subject  to  the  control  and  disposal  of  your  Commission,  mak- 
ing total  deposits  to  that  date  $13,173,435.31,  of  which  $10,851,- 
294.09  were  those  of  1871.  This  last  statement  was  verified  by  the 
oath  of  William  Gerard  Vermilye,  cashier  of  Brown  Brothers  and 
Company,  attached  thereto;  and  on  January  5th,  1906,  your  Com- 
mission caused  all  of  these  certificates  to  be  removed  from  the  cus- 
tody of  Brown  Brothers  and  Company  and  placed  on  deposit  for 
your  Commission  and  subject  to  their  order  with  the  Central  Trust 
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Company  of  New  York,  N.  Y.,  whose  acknowledgment  of  the  receipt 
thereof  stated  that  the  certificates  were  held  on  deposit  for  and  sub- 
ject to  the  order,  control  and  disposal  of  your  Commission,  and  the 
keys  to  the  boxes  containing  said  certificates  were  delivered  to  the 
Secretary  of  your  Commission — Copies  of  this  last  named  statement 
of  Brown  Brothers  and  Company,  with  the  affidavit  of  the  said  Ver- 
milye  attached,  and  of  the  receipt  and  acknowledgment  of  the  Cen- 
tral, Trust  Company  are  herewith  returned. 

Your  Commission  caused  these  certificates  to  be  removed  from 

Brown  Brothers  and  Company,  not  from  any  want  of  confidence  in 

them,  because  your  Commission  have  every  reason  to  believe 

76  them  to  be  entirely  responsible,  but  because  it  was  deemed 
best  to  place  the  certificates  in  the  hands  of  some  custodian 

who  never  had  any  connection  with  the  Depositing  Committee,  and 
who  would  be  responsible  to  your  Commission  alone  in  connection 
therewith. 

To  recapitulate,  your  Commission  will  say  that  the  whole  amount 
of  the  deferred  certificates  outstanding  is  $18,227,153.60,  as  shown 
in  the  statement  of  the  Second  Auditor,  John  G.  Dew,  dated  Sep- 
tember 17,  1902,  and  herewith  returned,  which  statement  shows 
also  the  different  classes  of  certificates. 

Of  the  certificates  of  1871,  there  are  in  all  $15,281,970.47,  of 
which  $2,578,518.68  are  held  by  the  State  through  the  Sinking  and 
Literary  funds,  leaving  outstanding  in  the  hands  of  the  public  $12,- 
703,451.79 ;  and  of  this  last  amount  there  have  been  deposited  with 
your  Commission  $10,851,294.09,  as  above  stated. 

Of  the  other  certificates  there  are  in  all  $2,845,183.13,  of  which 
the  Literary  Fund  holds  $166,943.33,  leaving  in  the  hands  of  the 
public  $2,778,239.80,  and  of  this  last  amount  there  have  been  de- 
posited with  your  Commission  $2,322,141.32  as  above  stated. 

It  thus  appears  that  your  Commission  hold  more  than  five-sixths 
of  all  the  certificates  of  1871  outstanding,  and  about  six-sevenths  of 
all  the  others  outstanding. 

It  will  be  noted  that  since  the  first  agreement  of  Sept.  18,  1902, 
was  entered  into  the  certificates  deposited  with  Brown  Brothers  and 
Company  have  increased  from  $10,347,570.83  to  $13,173,435.41, 
which  are  now  in  the  hands  of  your  Commission ;  and  there  is  reason 
to  believe  that  this  amount  will  be  still  further  increased  upon  the 
institution  of  the  proposed  suits. 

Respectfully  submitted, 

JOHN  B.  MOON. 

J.  THOMPSON  BROWN. 

77  H.  T.  WICKHAM. 

H.  D.  FLOOD. 
H.  H.  DOWNING. 
RANDOLPH  HARRISON. 
W.  F.  RHEA. 

Attest :     JOS.  BUTTON,  Secretary. 
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AGREEMENT. 

78  This  agreement  between  John  Crosby  Brown,  George  Cop- 
pell,  J.  Kennedy  Tod  and  Clarence  Cary,  herein  styled  "The 

Committee,"  parties  of  the  first  part,  and  such  holders  of  the  cer- 
tificates herein  mentioned  as  deposit  hereunder,  parties  of  the  sec- 
ond part. 

Whereas,  the  present  State  of  Virginia  enacted  laws  providing 
for  issuing  certificates  for  one-third  of  the  debt  of  the  original 
State,  and  more  than  $12,000,000  of  such  certificates  recite: 

' '  That  payment  will  be  provided  for  in  accordance  with  such  set- 
tlement as  shall  hereafter  be  had  between  the  States  of  Virginia  and 
West  Virginia  in  regard  to  the  public  debt  of  Virginia  existing  at 
the  time  of  its  dismemberment." 

And  Whereas,  it  is  believed  that  West  Virginia's  proportion  of 
said  debt,  if  ascertained  as  provided  by  the  Ordinance  under  which 
Virginia  was  divided,  is  less  than  the  amount  of  the  certificates 
which  have  been  issued  by  Virginia ;  and  it  is  considered  that,  under 
such  circumstances,  neither  State  should,  or  will,  incur  any  obli- 
gations respecting  said  debt  unless  its  legislature  has  an  undoubted 
guarantee  that  substantially  all  of  the  certificates  will  be  promptly 
surrendered  in  exchange  for  whatever  amount  West  Virginia  agrees 
to  pay  and  the  creditors  of  West  Virginia  may  agree  to  accept. 

Witnesseth : 

1st.  The  following  gentlemen  shall  constitute  an  Advisory  Board 
in  this  behalf,  to-wit:  Thomas  F.  Bayard,  W.  Pinkney  Whyte, 
Edward  J.  Phelps  and  George  G.  Williams. 

The  function  of  said  Board  is  to  examine  such  plan  of  settlement 
as  may  be  proposed  by  the  Committee,  representing  the  holders  of 
the  certificates,  and  submitted  to  them  in  accordance  with  this 
agreement,  and  to  state  their  recommendation  thereof  of  the  con- 
trary. 

Said  board  may  add  to  their  number,  and  any. vacancy 

79  may  be  filled  by  the  remaining  members. 

2d.     The  function  of  the  Committee  is : 

(a.)  To  bring  about  the  deposit,  under  this  agreement,  as  far  as 
may  be  practicable,  of  said  certificates,  or  of  the  trust  receipts 
heretofore  issued  to  represent  them. 

(b.)  To  formulate  a  plan  of  settlement,  and  after  it  has  been 
recommended  by  the.  Advisory  Board,  cause  the  same  to  be  pub- 
lished and  submitted  to  depositing  creditors  for  their  acceptance 
as  herein  provided. 

(c.)  To  act  as  agent  of  the  depositing  creditors  in  carrying  out 
the  purposes  of  this  agreement. 

(d.)  The  Committee  shall  appoint  one  or  more  depositories  to 
receive  said  certificates  or  trust  receipts,  and  issue  therefor  its 
proper  receipt. 

Subject  to  the  restrictions  herein,  the  Committee  shall  have  power 
to  perform  any  act  to  accomplish  a  settlement,  and  this  includes 
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power  to  make  arrangements  with  either  Virginia  or  West  Virginia 
to  insure  the  prompt  surrender  of  all  or  any  of  the  certificates  in  ex- 
change for  such  amount  as  West  Virginia  may  pay  and  her  creditors 
agree  to  accept,  and  also  includes  power  to  execute,  in  behalf  of  the 
depositing  creditors,  any  release  or  acquittance  which  will  exclude 
any  demand  on  Virginia  beyond  the  amount  she  may  receive  from 
West  Virginia ;  provided  that  no  settlement  shall  be  concluded  until 
it  has  been  recommended  by  the  Advisory  Board,  and  has  also  been 
submitted  to  creditors  and  accepted  as  follows,  to-wit : 

(1.)     As  soon  as  a  plan  of  settlement  has  been  recommended  by 

the  Advisory  Board,  the  Committee  shall,  before  proposing  it  to  the 

State,  advertise  for  at  least  twice  a  week  for  three  weeks  in 

80  two  of  the  newspapers  published  in  New  York   City   and 
London,  that  a  plan  of 'settlement  has  been  formulated,  and 

notifying  parties  in  interest  where  said  plan  may  be  obtained  in 
said  cities  without  cost. 

(2.)  If  within  thirty  days  after  the  first  publication  of  said  ad- 
vertisement holders  of  a  majority  of  the  face  value  of  the  deposited 
certificates  notify  the  Committee,  in  writing,  either  directly  or 
through  any  depository,  of  their  unwillingness  to  accept  the  pro- 
posed settlement, .  then  said  settlement  shall  not  be  consummated.  If 
the  Committee  is  not  so  notified  within  said  thirty  days,  then  it 
shall  be  assumed  that  the  proposed  plan,  being  satisfactory  to  a  ma- 
jority, is  accepted  by  all  the  depositing  creditors,  and  it  shall  be 
offered  to  said  States  or  either  of  them  to  be  carried  into  effect  by 
appropriate  legislation. 

(3.)  After  a  plan  of  settlement  has  become  effective  (of  which 
fact  the  declaration  in  writing  of  the  Committee  to  the  several  de- 
positories shall  be  conclusive ) ,  each  depository  shall,  in  the  manner 
directed  by  the  Committee,  surrender  to  either  State,  as  may  be  nec- 
essary, any  or  all  of  the  certificates  deposited  with  it,  and  receive  in 
exchange  therefor  the  amount  or  kinds  of  securities  called  for  by 
the  plan  of  settlement. 

The  amount  so  received  in  settlement  shall  be  immediately  de- 
livered to  depositing  creditors,  in  accordance  with  the  terms  of 
settlement. 

The  Committee  may  arrange  for  the  purchase  and  sale  of  such 
fractional  interests  as  may  be  necessary  to  equalize  distribution. 

(4.)  Each  depositor  shall,  when  he  receives  his  new  bonds,  in  set- 
tlement, pay  to  the  depository,  for  account  of  the  Committee,  such 
a  commission  as  the  Committee  may  assess  for  the  charges 

81  and  expenses  of  settlement,  including  the  compensation  of 
the  Committee.  Counsel  and  Advisory  Board,  but  such  as- 
sessment shall  in  no  event  exceed  five  per  cent,  in  cash  on  the  par 
of  any  certificate  deposited  under  this  agreement. 

If  the  Committee  decide  at  any  time  that  a  settlement  satisfactory 
to  holders  cannot  be  promptly  effected,  they  may  publish  a  notice 
requiring  holders  to  pay  so  much  of  twenty  cents  per  $100  of  cer- 
tificates as  may  be  necessary  to  reimburse  the  expenses  actually  in- 
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curred  by  the  Committee.  Any  certificate,  assessment  on  which  is 
not  paid  within  six  months  after  snch  notice  has  been  published 
twice  a  week  for  three  consecutive  weeks  in  two  of  the  newspapers 
in  New  York  and  London,  may  be  sold  by  the  Depository  and  the 
proceeds,  after  paying  its  assessment,  held  for  the  holder  of  its  cor- 
responding receipt. 

Any  certificate  may  be  withdrawn  from  deposit  at  any  time  after 
October  1,  1902,  upon  payment  of  its  pro  rata  of  expenses,  not  to 
exceed  twenty  cents  per  $100  of  certificates,  unless  a  settlement  has 
been  previous^  arranged,  or  unless  an  arrangement  has  been  made 
with  Virginia  for  obtaining  a  settlement  with  West  Virginia. 

(5.)  The  Committee  may  add  to  their  number,  and  any  vacancy 
may  be  filled  by  the  remaining  members.  By  unanimous  consent 
of  the  members  of  the  Committee  any  member  may  act  by  proxy. 

In  testimony  whereof,  the  Committee  have  hereto  set  their  hands 
this  28th  day  of  July,  1898. 

82  An  act  to  provide  for  the  settlement  with  West  Virginia 
of  the  portion  of  the  public  debt  of  the  original  State  of 

Virginia  properly  to  be  bourne  by  West  Virginia,  and  for  the  due 
protection  of  the  Commonwealth  of  Virginia  in  the  premises. 

Approved  March  6th,  1900. 

Whereas  the  G-eneral  Assembly  of  Virginia  has  heretofore  passed 
certain  acts  with  respect  to  the  settlement  of  her  public  debt  as  fol- 
lows, to-wit: 

First.  An  act  entitled  an  act  to  provide  for  the  funding  and 
payment  of  the  public  debt,  approved  March  thirtieth,  eighteen 
hundred  and  seventy-one. 

Second.  An  act  entitled  an  act  to  provide  a  plan  of  settlement 
of  the  public  debt,  approved  March  twenty-eighth!,  eighteen  hun- 
dred and  seventy-nine. 

Third.  An  act  entitled  an  act  to  ascertain  and  declare  Virginia's 
equitable  share  of  the  debt  created  before  and  actually  existing  at 
the  time  of  the  partition  of  her  territory  and  resources,  and  to  pro- 
vide for  the  issuance  of  bonds  covering  the  same  and  the  regular 
and  prompt  payment  of  interest  thereon,  approved  February  four- 
teenth, eighteen  hundred  and  eighty-two;  and 

Fourth.  An  act  entitled  an  act  to  provide  for  the  settlement  of 
the  public  debt  of  Virginia  not  funded  under  the  provisions  of  an 
act  entitled  an  act  to  ascertain  and  declare  Virginia's  equitable 
share  of  the  debt  created  before  and  actually  existing  at  the  time  of 
the  partition  of  her  territory  and  resources,  and  to  provide  for  the 
issuance  of  bonds  covering  the  same  and  the  regular  and  prompt 
payment  of  the  interest  thereon,  approved  February  fourteenth, 
eighteen  hundred  and  eighty-two,  approved  February  twentieth, 
eighteen  hundred  and  ninety-two ;  and 

Whereas  in  each  of  said  acts  provision  is  made  for  issuing  to 
creditors  of  the  original  State  of  Virginia  who  should  accept 

83  the  new  bonds  provided  for  by  said  several  acts,  certificates 
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for  such  proportion  of  the  obligation — surrendered  by  them 
as  was  deemed  proper  to  be  borne  by  the  State  of  West  Virginia — 
to- wit :  one-third  of  the  amount  of  said  obligations,  of  which  cer- 
tificates this  State  holds  a  large  amount,  through  the  agency  of  the 
commissioners  of  its  sinking  fund  and  literary  fund ;  and 

Whereas  the  General  Assembly  is  required  by  the  constitution  of 
Virginia  to  provide  by  law  for  adjusting  with  the  State  of  West 
Virginia  the  proportion  of  the  debt  of  the  original  State  of  Virginia 
properly  to  be  borne  by  West  Virginia,  but  no  such  adjustment  has 
ever  been  had ;  and 

Whereas  it  appears  that  while  Virginia  has  satisfactorily  settled 
the  two-thirds  of  the  original  debt  which  she  assumed,  yet  it  is  pos- 
sible that  complications  will  arise  with  respect  to  said  certificates 
which  will  render  it  desirable  that  she  should  endeavor  to  secure  an 
adjustment  thereof  upon  terms  which  will  protect  herself,  but  will 
work  no  injustice  to  West  Virginia,  and  thus  finally  dispose  of  the 
only  question  remaining  unsettled  in  connection  with  said  debt; 
now,  therefore, 

1.  Be  it  enacted  by  the  General  Assembly  of  Virginia,  That  the 
commission  created  and  appointed  under  a  joint  resolution  of.  this 
General  Assembly  entitled  a  joint  resolution  to  provide  for  adjust- 
ing with  the  State  of  West  Virginia  the  proportion  of  the  public 
debt  of  the  original  State  of  Virginia  properly  to  be  borne  by  West 
Virginia,  for  the  application  of  whatever  may  be  received  from 
"West  Virginia  to  the  payment  of  those  found  to  be  entitled  to  the 
same,  approved  March  sixth,  eighteen  hundred  and  ninety-four,  be, 
and  said  commission  hereby,  is  authorized  to  receive  and  take 
upon  deposit  the  certificates  aforesaid  or  have  the  same  otherwise 
placed  or  held  on  deposit  subject  to  their  control  upon  an  agreement 

and  contract  on  the  part  of  the  holders  of  said  certificates 
84        that  if  the  said  commission  will  secure  a  settlement  with 

West  Virginia  with  respect  to  said  certificates  the  said  hold- 
ers of  said  certificates  so  deposited  will  accept  the  amount  realized 
on  such  settlement  from  West  Virginia  on  said  certificates  as  a  full 
settlement  of  all  their  claims  thereunder. 

2.  If  at  least  two-thirds  in  amount  of  the  said  certificates  issued 
under  the  act  of  eighteen  hundred  and  seventy-one,  exclusive  of 
those  held  by  the  state  through  the  agency  of  the  board  of  education 
and  the  sinking  fund  commissioners,  and  at  least  a  majority  in 
amount  of  all  the  other  certificates  aforesaid  shall  be  so  deposited 
or  placed  subject  to  the  control  of  the  said  commission  upon  the 
agreement  and  contract  aforesaid,  then  the  said  commission  shall  be 
authorized  and  empowered  by  and  with  the  advice  and  approval  of 
the  attorney-general  of  Virginia  to  take  such  action  and  institute 
such  proceedings  on  behalf  of  the  state  as  may  in  the  judgment  of 
said  commission  and  attorney-general  be  needful  and  proper  to  pro- 
tect the  interests  of  the  state  and  bring  about  and  carry  into  effect 
a  settlement  as  aforesaid.  All  the  expenses  involved  in  connection 
with  any  of  the  matters  aforesaid  shall  be  borne  by  the  certificate 
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holders,  as  provided  in  the  joint  resolution  aforesaid,  and  the  state 
shall  not  be  subjected  to  any  expense  on  that  account, 
3.     This  act  shall  be  in  force  from  its  passage. 

85  Proposal. 

To  the  Virginia  Commission  as  constituted  under  a  joint  resolution 
of  the  General  Assembly  of  Virginia  approved  March  6,  1.894,  and 
the  act  of  the  said  General  Assembly  approved  March  6,  1900: 

Whereas  your  Commission  was  constituted  as  set  forth  in  said 
joint  resolution  and  act  of  Assembly  for  the  purpose  of  negotiating 
and  bringing  about  a  settlement  with  the  State  of  West  Virginia 
with  respect  to  the  proportion  of  the  public  debt  of  the  original 
State  of  Virginia  proper  to  be  borne  by  West  Virginia  and  in  con- 
nection with  which  the  present  State  of  Virginia  has  issued  certain 
certificates  under  four  acts  of  its  General  Assembly,  approved,  re- 
spectively March  30th.  1871,  March  28th.  1879.  Februarv  14th, 
1882,  and  February  20th.  1892. 

And  whereas  your  commission  was.  under  the  said  act  of  March 
6,  1900.  further  authorized  to  receive  and  take  upon  deposit  the 
certificates  aforesaid,  or  to  have  the  same  otherwise  placed  or  held 
on  deposit  subject  to  your  control,  upon  the  agreement  and  contract 
on  the  part  of  the  holders  of  said  certificates  that  if  your  commis- 
sion would  secure  a  settlement  with  West  Virginia  with  respect  to 
said  certificates,  the  said  holders  of  said  certificates,  so  deposited, 
would  accept  the  amount  realized  on  such  settlement  from  AVest 
Virginia  as  a  full  settlement  of  all  their  claims  thereunder ;  and 
said  act  further  provided  that  if  at  least  two-thirds  of  the,  amount 
of  the  said  certificates  issued  under  said  act  of  1871.  (exclusive  of 
those  held  by  the  State  through  the  agency  of  the  Board  of  Educa- 
tion and  the  sinking  fund  commissioners)  and  at  least  a  majority  in 
amount  of  all  the  other  certificates  should  be  so  deposited  or  placed 
subject  to  the  control  of  your  commission  upon  the  agree- 

86  ment  and  contract  aforesaid,  then  your  commission  should 
be  authorized,  by  and  with  the  approval  of  the  Attorney- 
General  of  Virginia,  to  take  action  in  the  premises^,  as  might  be 
needful  to  protect  the  interest  of  the  State  and  bring  about  and 
carry  into  effect  a  settlement  as  aforesaid. 

And  whereas  by  a  certain  agreement  of  July  28th.  189S.  a  com- 
mittee on  behalf  of  the  holders  of  the  said  certificates  was  consti- 
tuted to  bring  about  the  deposit,  as  far  as  practicable,  of  said  cer- 
tificates in  such  depository  as  the  committee  should  appoint  with 
powers  in  the  committee  to  act  as  agent  of  the  certificate  holders  so 
depositing  in  bringing  about  a  settlement  of  their  claims  upon  such 
plan,  as  might  be  recommended  by  the  Advisory  Board  named  in 
said  agreement  and  as  should  become  effective  thereunder ;  it  being 
further  stated  in  said  agreement  that  all  the  said  certificates  so  de- 
posited would  be  promptly  surrendered  in  exchange  for  whatever 
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amount  West  Virginia  might  agree  to  pay  and  the  creditors  of  West 
Virginia  might  agree  to  accept  as  aforesaid. 

And  whereas  more  than  two-thirds  in  amount  of  all  the  said  cer- 
tificates of  1871,  outstanding  as  aforesaid,  to-wit,  $8,565,095.70  and 
a  majority  of  all  the  other  certificates  aforesaid,  to-wit,  $1,782,- 
475.13,  have  been  duty  deposited  with  said  committee  and  are  in 
custody  of  Brown  Brothers  &  Company.  Bankers  of  New  York 
City,  N.  Y.,  the  depository  named  by  said  Committee,  and  are  held 
subject  to  the  control  of  the  said  committee  under  the  said  agree- 
ment, so  that  the  same  can  be.  duly  placed  and  held  subject  to  the 
control  of  your  commission  in  accordance  with  the  said  agree- 
ment and  in  pursuance  of  such  plan  of  settlement  as  is  now  pro- 
posed or  as  may  hereafter  become  effective. 

In  view  of  the  premises  the  undersigned,  the  committee  aforesaid, 
do  now  hereby  tender  and  place  subject  to  the  control  of  your  com- 
mission all  the  aforesaid  certificates,  so  held  on  deposit,  upon  the 
agreement  and  arrangement  on  the  part  of  your  commission, 
87  acting  for  the  State  of  Virginia  under  the  said  joint  resolu- 
tion and  act  of  Assembly  aforesaid,  that  your  commission 
will  enter  into  negotiations  with  the  State  of  West  Virginia  or  the 
constituted  authorities  thereof  for  the  purpose  of  effecting  a  settle- 
ment with  West  Virginia  Avith  respect — the  said  certificates  in  ac- 
cordance with  the  said  agreement  of  July  28th,  1898,  and  in  accord- 
ance with  such  plan  of  settlement  as  is  now  proposed  or  as  may  here- 
after become  effective  ;  and  that  your  commission  will  by  and  with 
the  advice  and  approval  of  the  said  Attorney-General  take  such  ac- 
tion as  they  may  deem  needful  in  the  premises ;  and  in  event  such  a 
settlement  is  so  made,  then  it  is  hereby  agreed  that  the  amount  real- 
ized thereon  shall  be  accepted  in  full  satisfaction  of  all  the  claims  of 
the  certificate  holders  thereunder  and  the  undersigned  Committee 
will  surrender  to  your  commission,  in  exchange  for  such  amount  the 
certificates  aforesaid  so  deposited. 

If  this  proposal  be  accepted  by  your  commission,  the  same  shall 
constitute  an  arrangement  .and  contract  with  the  State  of  Virginia 
for  obtaining  a  settlement  with  West  Virginia  and  the  same  shall 
continue  binding  upon  the  undersigned  committee  and  upon  the 
holders  of  said  certificates  so  deposited  for  the  period  of  three  years 
next  ensuing  from  the  date  hereof  for  the  purpose  of  allowing  time 
'  for  a  settlement  aforesaid ;  and  the  same  shall  be  subject  to  renewal 
and  extension  for  such  further  time  as  may  be  agreed  upon  and  to 
such  modification  and  amendment  as  may  be  agreed  upon,  and  shall 
apply  to  and  include  any  and  all  such  certificates  as  aforesaid  as 
may  hereafter  be  deposited  with  and  held  by  the  said  Committee  un- 
der said  agreement  of  July  28th.  1898. ' 

Respectfully  submitted, 

JOHN  CROSBY  BROWN,  Chairman. 

ROBERT  L.  HARRISON.  Secretary. 

Richmond,  Va.,  September  18th,  1902. 
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88  The  undersigned,  Brown  Brothers  &  Company,  Bankers  of 
New  York  City,  N.  Y.,  the  depository  referred  to  in  the  fore- 
going proposal,  do  hereby  certify  that  they  now  hold  as  such  de- 
pository and  subject  to  the  control  of  the  Committee  therein  re- 
ferred to,  the  certificates  which  are  referred  to  in  the  foregoing 
proposal  as  being  deposited  with  them,  to-wit: 

$8,565,095.70  certificates  of  1871 
1,782,475.13  "  "   1879 

1882 
1892 
September  18th,  1902. 

BROWN  BROTHERS  &  CO. 

In  pursuance  of  a  resolution  of  the  Virginia  Commission  this  day 
unanimously  adopted,  the  foregoing  proposition  of  the  Certificate 
holders  Committee  is  hereby  accepted  by  the  said  Commission  and 
becomes  an  agreement  between  the  said  Committee  and  the  said 
Commission. 

JOHN  B.  MOON, 
Chairman  of  the  Virginia  Commission. 
Attest : 

JOS.  BUTTON,  Secretary. 
Richmond,  Va.,  Sept.  18th,  1902. 

The  above  action  of  the  Virginia  Debt  Commission  is  approved 
Sept.  29th,  1902. 

WILLIAM  A.  ANDERSON, 

Attorney  General  of  Virginia. 

89  Plan  for  the  Settlement  of  the  West  Virginia  Debt. 

Under  an  agreement  of  July,  1898,  a  Committee  was  constituted 
for  the  purpose  of  assembling  the  Virginia  deferred  certificates, 
with  certain  powers  and  functions  as  in  the  agreement  specified, 
and  by  the  same  agreement  an  Advisory  Board  was  constituted 
whose  functions)  were  also  specified  in  the  agreement. 

In  pursuance  of  this  agreement,  a  certain  plan  of  settlement  was, 
on  the  21st  day  of  June,  1899,  formulated  and  recommended  by  the 
Committee  and  Advisory  Board,  which  among  other  things,  con- 
tained the  following  provision : 

"The  Committee  may  surrender  to  either  State  (Virginia  or  West 
Virginia)  any  of  the  deposited  certificates  and  receive  in  full  satis- 
faction therefor  their  pro  rata  of  such  an  amount  in  State  Bonds, 
or  cash  as  may  be  agreed  upon  between  the  Committee  and  the  rep- 
resentatives of  Virginia  or  West  Virginia,  as  the  maximum  amount 
which  West  Virginia  will  assume  on  account  of  her  proportion  of 
the  debt  of  the  original  State." 

Since  the  date  last  named  the  General  Assembly  of  Virginia,  on 
the  6th  day  of  March,  1900,  passed  an  Act  authorizing  a  commission 
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which  had  been  appointed  and  constituted  on  her  behalf  in  the 
premises,  by  and  with  the  advice  and  approval  of  her  Attorney  Gen- 
eral, to  take  such  action  and  institute  such  proceedings  as  might,  in 
the  judgment  of  the  Commission  and  Attorney-General,  be  needful 
and  proper  to  bring  about  and  carry  into  effect  a  settlement  of  said 
certificates ;  but  it  was  further  provided  in  this  Act  that  such  action 
should  be  taken  only  in  the  event  that  at  least  two-thirds  of  all  the 
certificates  of  1871  (exclusive  of  those  held  by  the  State)  and  a 
majorit}7  of  all  the  other  certificates,  should  be  deposited  with  or 
placed  subject  to  the  control  of  the  Commission  upon  an  agreement 
on  the  part  of  the  holders  of  such  certificates  that  if  the  Commission 
would  secure  a  settlement  with  West  Virginia  with  respect  to  said 
certificates,  they  would  accept  the  amount  realized  from  West  Vir- 
ginia on  such  settlement  in  full  of  all  their  claims  there- 
90  under.  On  the  18th  of  September,  1902,  the  Committee  held 
on  deposit  $8,565,095.70  of  the  certificates  of  1871,  being 
more  than  two-thirds  thereof,  (*)  as  above  stated,  and  $1,782,457.13 
of  all  the  other  certificates,  being  a  majority  thereof ;  and  the  Com- 
mittee accordingly  on  that  day  entered  into  a  contract  with  the  Vir- 
ginia Commission,  by  which  it  was  stipulated  that  the  said  certifi- 
cates should,  for  the  period  of  three  years,  be  held  subject  to  th.p 
control  of  the  Commission  upon  the  agreement  and  arrangement 
oil  the  part  of  the  Commission  that  they  would  enter  into  negotia- 
tions with  the  state  of  West  Virginia  for  the  purpose  of  effecting  a 
settlement  with  respect  to  said  certificates,  and  would,  by  and  with 
the  advice  and  approval  of  said  Attorney-General,  take  such  action 
as  they  might  deem  needful  in  the  premises;  the  amount  realized 
on  such  settlement  to  be  accepted  in  full  of  said  certificates  as  above 
stated,  which  contract  was  duly  approved  by  the  Attorney-General 
of  Virginia  on  September  29th,  1902. 

In  view  of  this  Act  of  the  Virginia  Assembly,  and  of  the  recent - 
action  taken  thereunder,  it  is  deemed  desirable  to  make  the  plan  of 
settlement  heretofore  recommended,  more  definite  with  respect  to  the 
matters  now  involved ;  and  to  this  end  the  following  is  hereby  form- 
ulated, approved  and  recommended  by  the  Committee  and  the  Ad- 
visory Board  by  way  of  supplement  and  addition  to  the  original 
plan : 

I.  The  above  named  Committee  shall  pledge  or  deposit  the  cer- 
tificates now  or  hereafter  received  under  the  agreement  of  July  28, 
1898,  with  the  Virginia  Commission,  in  conformity  with  the  Act  of 
March  6,  1900,  for  the  purpose  of  taking  such  action  and  instituting 
such  proceedings,  by  and  with  the  advice  and  approval  of  the  Attor- 
ney-General of  Virginia  as  may  be  deemed  needful  to  bring  about 
and  carry  into  effect  a  settlement  as  in  said  Act  provided;  such 
pledge  or  deposit  to  be  for  such  length  of  time  as  may  be  agreed  on ; 


(*)     On  March  2nd  the  figures  were  $9,231,602.13  of  the  certifi- 
cates of  1871  and  $2,239,451.62  of  all  the  other  certificates. 
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and  the  said  agreement  of  September  18,  1902,  shall  continue  in 
force  for  the  period  therein  specified ;  and  the  Committee  may  enter 
into  such  further  agreements  with  the  said  Commission  as  may  be 
deemed  needful  to  bring  about  a  settlement  in  the  premises. 

II.     In  the  event  that  no  settlement  shall  be  effected  by 

91  the  Virginia  Commission  either  under  the  agreement  of  Sep- 
tember 18,  1902,  within  the  period  therein  specified,  or  under 

any  other  agreement  which  may  be  entered  into  between  the  Com- 
mittee and  the  said  Commission  within  such  time  as  may  be  limited 
therein,  the  Committee  may,  after  any  and  all  such  agreements 
Avith  the  said  Commission  shall  have  expired,  take  such  other  and 
further  proceedings  and  make  such  other  and  further  agreements 
and  settlement  in  the  premises  as  the  Committee  may  deem  judi- 
cious. 

III.  The  Committee  shall  be  authorized  to  make  such  disposition 
by  pledge,  sale  or  otherwise,  of  the  certificates,  now  or  hereafter  de- 
posited, under  the  agreement  of  July  28,  1898,  as  may  be  necessary 
to  carry  into  effect  any  proceedings  taken  and  any  agreements  or 
settlements  made  by  them  as  above  stated,  with  or  through  the  said 
Commission  or  otherwise,  or  for  the  payment  of  expenses  now  or 
hereafter  to  be  incurred,  whether  a  settlement  is  effected  or  not,  not 
to  exceed,  however,  the  limit  fixed  by  said  agreement,  and  may  give 
such  release  and  acquittance  as  may  be  necessary  to  that  end. 

IV.  The  amount  realized  on  or  the  proceeds  of  any  such  settle- 
ment, after  deducting  proper  charges  under  the  agreement  of  July 
28,  1898,  shall  be  apportioned  and  distributed  among  the  different 
certificate  holders  in  such  manner  and  according  to  such  percent- 
ages as  may  be  ascertained  and  established  for  the  different  classes 
of  certificates  by  a  tribunal  to  be  constituted  as  follows  as  follows; 
one  member  thereof  to  be  appointed  by  the  Committee,  one  member 
by  the  Advisory  Board,  and  the  third  by  the  two  so  appointed ;  and 
if  it  be  impracticable  in  the  .judgment  of  such  tribunal  to  distribute 
in  kind  any  bonds  or  securities  which  may  be  received,  in  any  such 
settlement,  then  the  same  may  be  sold  and  converted  into  money 
for  the  purposes  of  such  distribution.  If  a  vacancy  occur  in  such 
tribunal  the  same  shall  be  filled  by  the  remaining  members. 

New  York,  December  3d,  1902. 

G.  G.  WILLIAMS. 
WM.  PINKNEY  WHYTE. 
WAYNE  MacVEAGH, 
LYMAN  J.  GAGE. 

Advisory  Board. 
JOHN  CROSBY  BROWN, 

Chairman  Committee. 

92  The  following  are  the  affidavits  showing  publication  in  two 
newspapers  in  London  and  New  York  on  the  notice  given 

under  Article  2  of  the  Agreement  of  July  28,  1898 : 
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State  op  New  York,  City  and  County  of  New  York,  ss: 

Thomas  Mulhearn  being  duly  sworn,  says  he  is  Principal  Clerk 
of  the  Publisher  of  the  Mail  and  Express,  a  daily  newspaper  pub- 
lished in  the  city  of  New  York;  and  that  the  notice,  of  which  the 
annexed  is  a  printed  copy  has  been  regularly  published  in  the  said 
Mail  and  Express  six  times  to-wit :  January  13th,  16th,  20th,  23d, 
27th  and  30th,  1903. 

.  THOMAS  MULHEARN. 

Sworn  before  me  this  25th  day  of  February,  1903. 
P.  E.  A.  DON,  Jr., 

Notary  Public,  City  and  County  of  New  York. 

To  depositors  of  ' '  West  Virginia  deferred  certificates ' '  under  agree- 
ment of  deposit,  dated  the  28th  day  of  July,  1898 : 
Notice  is  hereby  given,   pursuant  to  Article   2,   paragraph  d, 
Section  1  of  the  s#id  agreement,  that  a  plan  of  settlement  of  the  pub- 
lic debt  of  West  Virginia  has  been  formulated  and  has  been  ap- 
proved of  by  the  Advisory  Board  appointed  under  said  agreement 
and  all  parties  in  interest  are  notified  that  the  plan  may  be  ob- 
tained, without  cost  in  the  city  of  New  York,  at  the  office  of  Messrs. 
Brown  Brothers  &  Company,  59  Wall  Street,  and  in  the  city  of 
London,  England,  at  the  office  of  Messrs.  Brown,  Shipley  &  Com- 
pany, Founders  Court,  Lothbury,  E.  C.  and  123  Pall  Mall,  W. 
Dated  New  York,  January  13th,  1903. 

JOHN   CROSBY  BROWN,   Chairman. 
CLARENCE  CARY, 
J.  KENNEDY  TOD, 
BARTLETT  JOHNSTON, 
VIRGINIUS  NEWTON, 
R.  P.  CHEW, 

Committee. 
ROBERT  L.  HARRISON,  Secretary. 

93         State  op  New  York,  City  and  County  of  New  York,  ss: 

Theodore  L.  Peverelly,  being  duly  sworn  saith  that  he  is  the 
Principal  Clerk  of  the  Publisher  of  the  New  York  Times,  a  daily 
newspaper  printed  and  published  in  the  city  and  County  of  New 
York;  that  the  advertisement  hereto  annexed  has  been  regularly 
published  in  the  said  New  York  Times  six  times  to-wit :  on  January 
14,  17,  21,  24,  28,  31st,  1903. 

THEODORE  L.  PEVERELLY. 

Sworn  to  before  me  this  Feb.  25th,  1903: 

[seal.]  EUGENE  C.  MAUBORGNE, 

Notary  Public,  New  York  County. 
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To  depositors  of  ' '  West  Virginia  deferred  certificates ' '  under  agree- 
ment of  deposit,  dated  the  28th  day  of  July,  1898 : 
Notice  is  hereby  given,  pursuant  to  Article  2,  paragraph  d,  Sec- 
tion 1  of  the  said  agreement,  that  a  plan  of  settlement  of  the  public 
debt  of  West  Virginia  has  been  formulated  and  has  been  approved 
of  by  the  Advisory  Board,  appointed  under  said  agreement,  and  all 
parties  in  interest  are  notified  that  the  plan  may  be  obtained,  with- 
out cost  in  the  City  of  New  York  at  the  offices  of  Messrs.  Brown 
Brothers  and  Company,  59  Wall  Street,  and  in  the  City  of  London, 
England,  at  the  office  of  Messrs.  Brown,  Shipley  and  Company, 
Founders  Court,  Lothbury  E.  C.  and  123  Pall  Mall,  W. 
Dated  New  York,  January  13th,  1903. 

JOHN.  CEOSBY  BROWN,   Chairman. 
CLAEENCE  CAEY, 
J.  KENNEDY  TOD, 
BAETLETT  S.  JOHNSTON, 
VIEGINIUS  NEWTON, 
E.  P.  CHEW, 

Committee. 
EOBEET  L.  HAEEISON,  Secretary. 

94  (Copy.) 

Kingdom  of  Great  Britain  and  Ireland, 

City  of  London,  England,  ss: 

I,  Eowland  Lee,  Assistant  Manager  of  the  Advertisement  Depart- 
ment of  the  Daily  Telegraph  newspaper,  published  in  the  City  of 
London,  England,  make  oath  and  say  that  the  advertisement  "To 
Depositors  of  West  Virginia  Deferred  Stock  Certificates"  attached 
hereto,  was  ordered  for,  and  duly  appeared  in  the  Daily  Telegraph 
on  the  following  dates :  January  15,  19,  22,  26,  29,  February  2,  5,  9, 
12,  16,  19,  23— all  of  1903. 

(Signed)  EOWLAND  LEE. 

Sworn  before  me 

FEANCIS  W.  FRGOUT, 

Deputy  Consul- General  of  the  United  States  of  America  at 
London,  England,  at  12  St.  Helens  Place,  London,  Eng- 
land. 

March  18,  1903. 

Copy  of  Advertisement  Referred  to  Above. 

To  depositors  of  "West  Virginia  deferred  certificates"  under  agree- 
ment of  deposit,  dated  the  28th,  July,  1898 : 

Notice  is  hereby  given,  pursuant  to  Article  2,  Paragraph  d,  Sec- 
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tion  1,  of  the  said  agreement,  that  a  plan  of  settlement  of  the  pub- 
lic debt  of  West  Virginia  has  been  formulated  and  has  been  ap- 
proved by  the  Advisory  Board  appointed  under  the  said  agreement, 
and  all  partis  in  interest  are  notified  that  the  plan  may  be  obtained, 
without  cost  in  the  City  of  New  York,  at  the  offices  of  Mess.  Brown 
Brothers  &  Company,  59  Wall  Street,  and  in  the  City  City  of  Lon- 
don, England,  at  the  offices  of  Messrs.  Brown,  Shipley  &  Company, 
Founders-court,  Lothbury,  E.  C,  and  123  Pall  Mall,  W. 

95  Dated  New  York,  January  13,  1903. 

JOHN  CEOSBY  BROWN,  Chairman. 
CLARENCE  GARY, 
J.  KENNEDY  TOD, 
BARTLETT  S.  JOHNSTON, 
VIRGINIUS  NEWTON, 
R.  P.  CHEW, 

Committee. 
ROBERT  L.  HARRISON,  Secretary. 

96  (Copy.) 

I,  Gilbert  Plumbridge,  Chief  Clerk,  in  the  employment  of  the 
proprietors  of  the  Times  newspaper,  published  in  the  City  of  Lon- 
don, England,  make  oath  and  say  that  the  attached  advertise- 
ment, ' '  To  Depositors  of  West  Virginia  Deferred  Certificates, ' '  was 
orcered  for,  and  duly  appeared  in  the  said  newspaper  on  the  follow- 
ing dates :  Jan.  14,  17,  21,  24,  28,  31 ;  February  4,  7,  11,  18,  21,  all 
of  1903. 

(Signed)  GILBERT  PLUMBRIDGE. 

Sworn  before  me,  Richard  Westcott,  Vice  and  Deputy  United 
States  Consul-General,  at  12  St.  Helens  Place,  London,  England,  on 
the  4th,  March,  1903. 

(Signed  RICHARD  WESTCOTT, 

Vice  and  Deputy   Consul-General  of  the   United  States  of 
America  at  London,  England. 

This  is  the  advertisement  referred  to  in  the  above  declaration. 
To  depositors  of  ' '  West  Virginia  deferred  certificates ' '  under  agree- 
ment of  deposit,  dated  the  28th  of  July,  1898 : 

Notice  is  hereby  given,  pursuant  to  Article  2,  Paragraph  d,  Sec- 
tion 1,  of  the  said  agreement,  that  a  plan  of  settlement  of  the  pub- 
lic debt  of  West  Virginia  has  been  formulated  and  has  been  ap- 
proved by  the  Advisory  Board  appointed  under  said  agreement, 
and  all  parties  in  interest  are  notified  that  the  plan  may  be  obtained, 
without  cost,  in  the  City  of  New  York,  at  the  offices  of  Messrs.  Brown 
Brothers  &  Company,  59  Wall  Street,  and  in  the  City  of  London, 
England,  at  the  offices  of    Messrs.    Brown,    Shipley    &    Company, 
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Founders  Court.     Lothbury,  E.  C,  and  123  Pall  Mall  W. 

97  Dated  New  York,  January  13,  1903. 

JOHN  CROSBY  BROWN,  Chairman. 
CLARENCE  CARY, 
J.  KENNEDY  TOD, 
BARTLETT  S.  JOHNSTON, 
VIRGINIUS  NEWTON, 
R  .P.  CHEW, 

Committee. 
ROBERT  L.  HARRISON,  Secretary. 

98  West  Virginia  Debt  Settlement. 

Committee.  Advisory  Board. 

John  Crosby  Brown,         George  F.  Baker,         W.  Pinkney  Whyte. 

Chairman. 
J.  Kennedy  Tod,  Bartlett  S.  Johnston,     Wayne  MacVeigh. 

Clarence  Cary,  Wm.  C.  Legendre,         Lyman  J.  Gage. 

R.  P.  Chew,  of  West  Virginia. 
•  Robert  L.  Harrison,  Secretary. 

Depisitory 

Brown  Brothers  &  Company. 

Copy 

New  York,  Dec.  13th,  1904. 
Messrs.  Brown  Brothers  &  Company,  Depository : 

We,  the  undersigned  Committee,  heretofore  appointed  and  con- 
stituted under  the  certain  agreement  of  July  28,  1898,  between  our- 
selves and  the  holders  of  deposited  certificates  of  indebtness  or  se- 
curities known  as  the  Virginia  Deferred  Certificates,  hereby  declare 
that  the  certain  plan  of  settlement  made  and  approved  by  the  under- 
signed Committee  and  the  Advisor}^  Board,  under  date  of  December 
3,  1902,  became  effective  by  such  approval  and  by  the  due  publica- 
tion of  such  plan  under  the  terms  of  the  said  agreement  and  further 
by  reason  of  the  absence  of  any  notification  in  writing,  or  otherwise, 
from  or  on  the  part  of  the  holders  of  any  of  the  deposited  certifi- 
cates, for  more  than  thirty  days  after  the  said  publication,  of  any 
unwillingness  to  accept  such  proposed  settlement. 

(Signed)  JOHN    CROSBY   BROWN,  Chairman. 

ROBERT  L.  HARRISON,  Secretary. 

The  above  was  received  in  due  form  this  13th  day  of  December, 
1904. 

(Signed)  BROWN  BROTHERS  &  CO. 

99  Executive  Department, 
Charleston,  West  Virginia,  January  27,  1905. 

To  the  Honorable  President  and  Members  of  the  State  Senate : 
Gentlemen  :     The  accompanying  papers   after   oral   statements 
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had  been  made  to  me  by  a  Committee  representing  the  State  of  Vir- 
ginia, consisting  of  Hon.  Randolph  Harrison,  Chairman,  Col.  Joseph 
Button,  Secretary,  and  Hon.  William  A.  Anderson,  Attorney  Gen- 
eral of  that  State,  were  duly  presented  to  me  for  transmission  to  the 
Legislature  of  West  Virginia. 

The  papers  consist  of  an  address  or  statement  of  the  Committee, 
representing  the  Commission  appointed  by  the  State  of  Virginia  ' '  to 
provide  for  the  settlement  with  West  Virginia  of  the  proportion  of 
the  public  debt  of  the  original  State  of  Virginia  proper  to  be  borne 
by  West  Virginia"  and  of  a  copy  of  the  Act  of  March  6th,  1900, 
of  the  State  of  Virginia,  enlarging  the  powers  and  duties  of  said 
Commission: 

I  deem  it  my  duty  to  transmit  these  papers  for  your  information. 
Respectfully  yours,  ALBERT  B.  WHITE,  Governor. 

The  papers  accompanying  the  communication  of  the  Governor 
are  as  follows: 

To  His  Excellency  A.  B.  White,  Governor  of  the  State  of  West  Vir- 
ginia : 

Sir:  Under  and  by  virtue  of  a  joint  resolution  of  the  General 
Assembly  of  the  State  of  Virginia,  approved  March  6th,  1894,  a 
commission  consisting  of  Hons.  Taylor  Berry,  H.  T.  Wickham,  H. 
D.  Flood,  John  B.  Moon,  Randolph  Harrison,  H.  H.  Downing  and 
William  F.  Rhea  was  continued  for  the  purpose  of  opening 
100  negotiations  with  the  State  of  West  Virginia  looking  to  the 
adjustment  of  the  proportion  of  the  debt  of  the  original 
State  of  Virginia  proper  to  be  borne  by  West  Virginia,  and  by 
a  communication  bearing  date  on  the  7th  day  of  January,  1895, 
from  the  Hon.  Chas.  T.  O'Ferral,  then  Governor  of  Virginia,  the 
Honorable  William  A.  MacCorkle,  then  Governor  of  West  Virginia, 
was  informed  of  this  fact. 

Since  the  date  last  named  the  Honorable  Taylor  Berry  has  de- 
parted this  life,  and  Honorable  J.  Thompson  Brown  has  been  made 
a  member  of  the  Commission  in  his  stead.  And  by  an  act  of  the 
General  Assembly  of  Virginia,  approved  March  6th,  1900,  the 
powers  and  functions  of  the  Commission  have  been  materially 
changed  and  enlarged,  as  will  be  seen  by  an  inspection  of  said  act,  a 
copy  of  which  is  herewith  submitted. 

It  will  be  observed  that  under  the  provisions  of  this  act  the  Com- 
mission acting  by  and  with  the  advice  and  approval  of  the  Attorney 
General  of  Virginia,  is  authorized  to  make  a  final  settlement  and 
adjustment  with  West  Virginia  with  respect  to  the  debt  of  the  or- 
iginal State,  provided  at  least  two-thirds  in  amount  of  the  securities 
known  as  Virginia  Deferred  Certificates  issued  under  the  Virginia 
Act  of  1871,  and  a  majority  of  all  the  other  certificates  issued  by 
Virginia  with  reference  to  said  settlement,  exclusive  of  those  held 
by  the  Literary  Fund  and  Sinking  Fund  of  Virginia,  were  deposited 
with  or  placed  subject  to  the  control  of  the  Commission. 
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On  the  14th  day  of  December,  1904,  there  were  so  placed  on  de- 
posit in  the  name  of  the  Commission,  and  subject  to  the  control  and 
disposal,  $12,910,555.89  of  such  certificates,  embracing  much  more 
than  two-thirds  of  those  of  1871,  as  aforesaid,  and  a  very  large  ma- 
jority of  all  the  others,  so  that  the  Commission  is  now  authorized, 
and  empowered  by  and  with  the  advice  and  approval  of  the 

101  Attorney  General,  to  make  a  settlement  and  adjustment  with 
West  Virginia  as  provided  in  said  act  of  March  6th,  1900. 

The  evidence  of  the  deposit  of  the  said  certificates  with  the  Com- 
mission as  above  stated  is  of  course  subject  to  inspection  by  Your  Ex- 
cellency and  the  proper  authorities  of  West  Virginia  on  request. 

Looking  to  opening  negotiations  with  West  Virginia,  the  Com- 
mission at  a  meeting  thereof,  held  in  Richmond,  Virginia,  Decem- 
ber 14th,  1904,  authorized  the  appointment  of  a  sub-committee, 
consisting  of  the  undersigned  Randolph  Harrison,  Chairman,  H.  D. 
Flood,  H.  H.  Downing  and  John  B.  Moon,  who  together  with  the 
Attorney  General  of  Virginia  should  invite  the  attention  of  Your 
Excellency  to  the  unsettled  matters  between  the  two  States  and  en- 
deavor to  negotiate  a  settlement  of  the  same  on  some  equitable  basis 
to  be  agreed  upon  by  the  authorities  of  the  two  States. 

The  undersigned,  the  sub-committee  so  constituted,  acting  by  and 
with  the  advice  of  the  undersigned  Attorney  General  of  Virginia, 
therefore  beg  leave  to  call  to  the  attention  of  Your  Excellency  the 
unsettled  matters  between  the  two  States  above  referred  to,  growing 
out  of  the  debt  of  the  original  State,  and  so  respectfully  request  that 
they  may  be  laid  before  the  legislature  of  your  State,  now  in  session 
for  their  consideration ;  and  that  some  action  may  be  taken  by  the 
Legislature  of  your  State  for  the  purpose  of  entering  into  negotia- 
tions with  the  undersigned  for  a  settlement  between  the  two  States 
of  the  matters  aforesaid  on  some  equitable  basis  either  by  the  ap- 
pointment of  a  committee  to  conduct  such  negotiations  on  behalf  of 
your  State,  or  by  such  other  action  as  the  legislature  of  your  State 
may  deem  appropriate. 

And  the  undersigned  further  beg  in  this  connection  to  call  at- 
tention to  the  following  facts : 

1.  That  when  the  State  of  West  Virginia  was  formed,  the  orig- 
inal State  of  Virginia  was  deprived  of  more  than  one-third  of 

102  its  white  population  and  about  one-third  of  its  territory,  em- 
bracing that  portion  of  its  territory  which  by  reason  of  its 

mineral  wealth  has  since  proven  to  be  the  most  valuable  and  produc- 
tive part  of  the  original  State. 

2.  The  ordinance  of  the  convention  which  met  at  Wheeling  in 
1861,  in  providing  for  the  formation  of  the  State  of  West  Virginia, 
further  provided  that :  ' '  The  new  State  shall  take  upon  itself  a  just 
proportion  of  the  public  debt  of  the  Commonwealth  of  Virginia 
prior  to  the  first  day  of  January,  1861,  to  be  ascertained  by  charg- 
ing to  it  all  State  expenditures  within  the  limits  thereof,  and  a  just 
proportion  of  the  ordinary  expenses  of  the  State  government  since 
any  part  of  said  debt  was  contracted,  and  deducting  therefrom  the 
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moneys  paid  into  the  Treasury  of  the  Commonwealth  from  the 
counties  within  said  new  State  during  the  same  period. ' '  The  obli- 
gation to  assume  an  equitable  proportion  of  the  said  debt  was  again 
recognized  in  the  first  constitution  of  West  Virginia,  which  was  rati- 
fied by  a  vote  of  her  people  in  1863,  and  in  which  article  eight,  sec- 
tion eight  provided  as  follows:  "An  equitable  proportion  of  the 
public  debt  of  the  Commonwealth  of  Virginia,  prior  to  the  first  day 
of  January,  1561,  shall  be  assumed  by  this  state;  and  the  Legislature 
shall  ascertain  the  same  as  soon  as  practicable  and  provide  for  the 
liquidation  thereof  by  a  Sinking  Fund  sufficient  to  pay  the  accruing 
interest  and  redeem  the  principal  within  thirty-four  years."  The 
"Constitution  of  West  Virginia  of  1872,  contains  these  provisions,  ar- 
ticle ten,  section  four :  No  debt  shall  be  contracted  by  this  State  ex- 
cept to  meet  casual  deficits  in  the  revenue  to  redeem  a  previous  lia- 
bility of  the  State,"  etc.,  etc.,  and  section  five  specifies  that  "The 
power  of  taxation  of  the  Legislature  shall  extend  to  provisions  for 
the  payment  of  the  State  debt  and  interest  thereon,"  etc. 

3.  The  public  debt  of  the  original  State  of  Virginia,  at,  the  time 
of  the  dismemberment,   amounted  to  something  more  than 

103  $30,000,000  no  part  of  which  has  ever  been  borne  by  West 
Virginia,  nor  has  any  settlement  or  adjustment  been  made  by 
West  Virginia,  either  with  the  present  State  of  West  Virginia,  or 
with  the  creditors  of  the  Original  State,  to  ascertain  what  her  lia- 
bility might  be  with  respect  to  said  debt,  but  the  whole  of  it  has 
been  left  for  adjustment  to  the  people  of  the  present  State  of  Vir- 
ginia. 

4.  It  has  been  understood  that  West  Virginia  was  not  willing  to 
negotiae  directly  with  the  creditors  of  the  original  State,  and  for 
that  reason,  and  also  in  order  to  comply  with  the  requirements  of 
said  act  of  March  6th,  1900,  the  deposit  of  said  certificates  of  De- 
cember 14th,  1904,  was  made  with  the  Virginia  Commission ;  so  that 
the  Commission  with  the  Attorney  General  of  Virginia  are  now 
authorized  both  on  behalf  of  the  State  of  Virginia,  and  also 
on  behalf  of  a  large  majority  of  all  certificate  holders  interested,  to 
make  a  final  settlement  and  adjustment  of  the  matters  above  re- 
ferred to,  and  thus  finally  conclude  and  dispose  of  questions  which 
have  been  long  left  unsettled  to  the  detriment,  it  is  believed,  of  both 
States. 

The  undersigned  only  seek  to  present  these  matters  to  your  Ex- 
cellency and  through  you  to  the  Legislature  of  your  State,  because 
they  believe  it  to  be  their  duty  to  their  own  State  to  do  so ;  and  while 
no  accounting  or  adjustment  in  the  premises  has  ever  been  had  by 
West  Virginia,  either  with  Virginia  or  the  creditors  of  the  original 
State,  yet  inasmuch  as  the  matters  involved  are  now  presented  by 
the  undersigned,  with  new  and  enlarged  powers  on  their  part  to 
make  and  carry  into  effect  a  complete  and  final  settlement  between 
the  States,  it  is  hoped  that  the  suggestions  herein  contained  will  re- 
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ceive  favorable  consideration  and  action  on  the  part  of  your  Excel- 
lency and  the  Legislature  of  your  State. 
Respectfully  submitted. 
(Signed)  RANDOLPH  HARRISON 

H.  H.  DOWNING 
H.  D.  FLOOD 
JOHN  B.  MOON 

Committee. 
Approved  : 

WILLIAM  A.  ANDERSON, 

Attorney  General  of  Va. 

January  25,  1905. 

Here  follows  copy  of  act  of  March  6,  1900. 

104  Address 

On  Behalf  of  the  Virginia  Debt  Commission 

BEFORE 

The  Joint  Committees  on  Finance  of  the  West  Virginia 
Legislature. 

In  Relation  to  West  Virginia's  Contributive  Share  of  the  Debt  of 

Virginia. 

By  Randoiph  Harrison. 
Charleston,  West  Virginia,  February  1,  1905. 

Mr.  Chairman,  and  Gentlemen  of  the  Finance  Committees  of  the 
two  Houses  of  the  Legislature  of  West  Virginia: 
We  had  the  honor  a  few  days  ago  to  present  to  His  Excellency,  the 
governor  of  West  Virginia,  a  communication  in  behalf  of  the 
State  of  Virginia  in  relation  to  the  unsettled  matters  between  the 
two  states,  growing  out  of  the  debt  created  before  the  dismember- 
ment of  Virginia.  We  were  officially  advised  that  that  communica- 
tion had  been  transmitted  to  the  legislature,  and  by  it  referred  to  the 
appropriate  committees  for  further  consideration. 

We  appear  before  you  tonight  in  response  to  an  invitation  from 
the  two  finance  committees  of  this  body  for  the  purpose  of  more 
fully  stating  the  reasons  which  impel  Virginia  to  invite  your  atten- 
tion to  this  subject. 

It  gives  us  pleasure  to  avail  ourselves  of  this  opportunity  to  make 
known  to  you  the  object  of  our  mission  here. 

In  considering  the  question  as  to  West  Virginia's  obligation  to 
bear  a  just  proportion  of  the  public  debt  of  Virginia,  it  will  be  nec- 
essary for  us  to  review  the  origin  of  that  debt,  the  manner  in  which 
and  the  purposes  for  which  it  was  created,  and  West  Virginia's  rela- 
tion to  the  subject. 


STATE   OF   WEST   VIRGINIA.  69 

Beginning  with  the  year  1825  Virginia  entered  upon  an  extensive 
system  of  internal  improvements.     She  had  in  mind  the  develop- 
ment of  her  western  territory.     Her  statesmen  had  known  for  many 
years  prior  to  that  time  that  the  territory  now  composing 

105  the  state  of  West  Virginia  contained  immense  resources  of 
wealth,  but  there  had  been  no  definite  ascertainment  of  that 

fact.  They  realized  that  it  was  essential,  in  order  to  ameliorate  the 
condition  of  her  people,  who  resided  in  that  territory,  and  in  the  in- 
terest of  all  the  people  of  Virginia,  to  develop  that  section,  and  es- 
tablish communication  between  it  and  the  Virginia  seaboard.  It 
was  for  this  purpose  that  Virginia  assumed  the  burden  of  a  public 
debt.  The  development  of  this  system  of  public  improvements  was 
progressive.  During  the  first  twenty-five  years  the  debt  had  grown 
to  about  ten  millions  of  dollars;  between  1850  and  1861  it  was  in- 
creased by  twenty  millions  of  dollars.  It  is  a  matter  of  interest  in 
passing  to  refer  to  the  fact  that  the  members  of  the  Virginia  legisla- 
ture representing  the  counties  that  now  compose  this  State  unani- 
mously voted  to  increase  the  debt.  It  is  a  notable  fact  that  on  sev- 
eral occasions  it  would  not  have  been  increased  but  for  the  united 
support  of  the  delegates  representing  this  section  of  the  state,  for  the 
eastern  and  tidewater  counties  generally  opposed  the  system  of  in- 
ternal improvements  which  Virginia  had  undertaken.  I  do  not  men- 
tion this  in  any  critical  spirit ;  it  was  natural  that  the  residents  of 
this  part  of  the  state  should  want  to  develop  their  territory,  and  I 
am  sure  that  any  one  similarly  situated  at  that  time  would  have  been 
goverened  by  the  same  considerations.  The  great  argument  ad- 
vanced for  the  increase  of  the  public  debt  was  that,  by  the  develop- 
ment of  this  section  of  the  state  by  the  construction  of  turnpikes, 
canals,  bridges,  railroads,  etc.,  the  wealth  of  Virginia  would  be  so 
materially  increased  that  she  could  bear  the  burden  of  the  debt  with- 
out feeling  it.  And  so  it  came  to  pass  that  on  the  1st  of  Janu- 
ary, 1861,  the  public  debt  of  Virginia  amounted  to  about  thirty  mil- 
lions of  dollars,  every  dollar  of  which  had  been  expended  in  works 
of  internal  improvements,  the  primary  object  of  which  was  the  de- 
velopment of  this  section  of  Virginia's  territory. 

On  the  17th  of  April,  1861,  the  state  of  Virginia  passed  the  ordi- 
nance of  secession,  withdrawing  from  the  Union.     Shortly  there- 
after, in  the  month  of  May,  a  number  of  citizens  residing  in 

106  the  town  of  Clarksburg,  met  together  and  called  a  convention 
to  meet  in  "Wheeling  on  the  11th  of  June  following.     That 

convention  assembled  in  Wheeling,  and  organized  what  was  known 
as  the  ' '  Restored  Government  of  Virginia. ' '  They  ignored  the  gov- 
ernment at  Richmond,  denounced  it  as  revolutionary,  and  declared 
that  it  did  not  represent  the  state  of  Virginia.  On  June  the  20th 
this  convention  elected  Francis  H.  Pierpont  governor  of  Virginia, 
and  called  a  legislature  together  at  Wheeling  on  July  the  1st,  1861, 
which  it  declared  to  be  the  only  true  and  lawful  legislature  of  the 
state.  This  legislature,  on  July  the  9th,  elected  two  United  States 
senators,  and  provision  was  made  for  the  election  of  three  congress- 
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men.  Both  Houses  of  Congress  admitted  these  members  as  from  the 
State  of  Virginia. 

A  second  convention  assembled  at  Wheeling  on  the  20th  of  Au- 
gust, 1861.  The  "Restored  Government  of  Virginia,"  having  been 
previously  organized,  this  convention,  claiming  to  represent  the  state 
of  Virginia,  met  for  the  purpose  of  ' '  creating  a  new  state, ' '  and  on 
the  20th  of  August,  1861,  it  adopted  an  ordinance  declaring  it  to 
be  the  sense  of  that  convention  that  a  new  state  should  be  formed 
' '  out  of  a  portion  of  the  territory  of  Virginia, ' '  and  to  embrace  the 
counties  specified  in  the  ordinance. 

This  ordinance  contained  the  following  provision  as  the  condition 
upon  Ayhich  the  new  state  should  be  created : 

■ '  The  new  state  shall  take  upon  itself  a  just  proportion  of  the  pub- 
lic debt  of  the  Commonwealth  of  Virginia  prior  to  the  first  day  of 
January,  1861,  to  be  ascertained  by  charging  to  it  all  state  expendi- 
tures within  the  limits  thereof  and  a  just  proportion  of  the  expenses 
of  the  state  government  since  any  part  of  said  debt  was  contracted, 
and  deducing  therefrom  the  moneys  paid  into  the  treasury  of  the 
Commonwealth  from  the  counties  within  said  new  state  during  the 
same  period. '  '■ 

This  was  the  first  step  towards  the  formation  of  the  state  of  West 

Virginia,  and  in  taking  this  step  it  was  expressly  stipulated 

107       that  the  old  state  would  consent  to  her  dismemberment  only 

on  condition  that  the  State  should  assume  a  just  proportion 

of  her  public  debt. 

This  convention  authorized  delegates  to  be  elected  to  another 
convention  to  assemble  in  Wheeling  on  the  26th  day  of  November, 
1561,  for  the  purpose* of  forming  a  constitution  for  the  new  state  in 
accordance  with  the  terms  of  the  ordinance  of  August  the  20th. 
Accordingly  a  third  convention,  claiming  to  represent  Virginia,  as- 
sembled in  Wheeling  on  November  26th,  1861,  and  prepared  a  con- 
stitution for  the  State  of  West  Virginia,  the  eighth  section  of  the 
eighth  article  thereof  providing  as  follows: 

"An  equitable  proportion  of  the  public  debt  of  the  Common- 
wealth of  Virginia  prior  to  the  first  day  of  January,  1861,  shall  be 
assumed  by  this  State,  and  the  Legislature  shall  ascertain  the  same 
as  soon  as  practicable  and  provide  for  the  liquidation  thereof  by  a 
sinking  fund  sufficient  to  pay  the  accrued  interest  and  redeem  the 
principal  within  thirty-four  years. ' ' 

This  provision  was  adopted  in  pursuance  of  the  binding  ordinance 
of  the  organic  convention  of  August  the  20th,  1861;  it  not  only 
pledged  the  new  State  to  bear  a  just  proportion  of  the  public  debt  of 
Virginia,  but  required  her  Legislature  to  ascertain  the  same  and 
provide  for  its  payment.  Does  not  that  seem  fair  to  you  ?  It  seems 
so  to  me.  West  Virginia  had  helped  to  create  the  debt,  and  reaped 
a  share  of  its  benefit.  Do  you  not  think  in  fairness  and  justice  she 
ought  to  bear  a  just  proportion  of  it,  as  she  agreed  to  do  ? 

On  the  3rd  of  May,  1862,  this  constitution  was  submitted  to  the 
people  of  the  counties  composing  the  new  State  of  West  Virginia  for 
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ratification,  and  it  was  duly  reported  as  ratified  by  a  majority  of  the 
voters  at  the  polls. 

108  On  the  13th  of  May,  1862,  the  legislature  of  the  "Restored 
Government  of  Virginia"  passed  an  act  giving  Virginia's 

consent  to  the  formation  of  the  new  state,  "under  the  provisions  set 
forth  in  the  constitution  for  the  state  of  West  Virginia. ' '  By  that 
act  Virginia  expressly  stipulated  that  her  consent  was  given  ' '  under 
the  terms  stated  in  the  constitution  of  the  state  of  West  Virginia, ' ' 
and  this  constitution,  as  we  have  seen,  expressly  provided  that  the 
new  state  would  bear  "its  just  proportion  of  the  debt  of  the  old 
state." 

The  "Restored  Government  of  Virginia"  instructed  her  repre- 
sentatives and  senators  in  Congress  to  use  their  influence  in  further- 
ance of  the  passage  of  an  act  to  create  the  state  of  West  Virginia. 

On  the  31st  day  of  December,  1862,  the  act  was  passed  creating 
the  state  of  West  Virginia.  The  debates  in  Congress  show  that 
West  Virginia  would  not  have  been  admitted  as  a  state  but  for  her 
promise  to  bear  a  just  proportion  of  the  debt  of  the  old  state.  A 
brief  extract  from  the  debates,  when  the  bill  providing  for  the  ad- 
mission of  West  Virginia  was  under  consideration,  will  serve  my 
purpose  tonight: 

Mr.  Olin :  "I  desire  to  ask  what  will  become  of  the  bonds  and 
other  obligations  which  Virginia  has  issued  or  incurred  by  the  recog- 
nition of  a  new  state  ? ' ' 

Mr.  Hutchins  :  "I  will  answer  my  friend  from  New  York.  Here 
is  the  provision  of  the  Constitution  of  West  Virginia  in  reference  to 
that  matter:  'An  equitable  portion  of  the  debt  of  Virginia  prior 
to  January  the  first,  1861,  shall  be  assumed  by  this  state,  and  the 
legislature  shall  ascertain  the  same  as  soon  as  may  be  practicable. '  : 

Mr.  Crittenden  :  .  "  *  *  *  There  is  another  question ;  the 
state  of  Virginia  owes  a  large  debt.  How  is  this  debt  to  be  divided  ? ' ' 

Mr.  Blair:  "The  constitution  framed  by  the  convention  of  the 
people  of  the  proposed  new  state  binds  the  new  state  to  pay  its  just 
proportion  of  the  debt  owed  by  Virginia  prior  to  the  ordinance  of 
secession." 

Mr.  Crittenden  :    "I  only  knew  that  in  this  bill  there  was 

109  no  provision  made  for  a  division  of  the  said  debt.  The  gen- 
tleman tells  us  there  is  provision  made  for  it  in  the  constitu- 
tion, and  I  am  satisfied  with  that.  As  it  has  been  attended  to,  I 
have  no  more  to  say  about  it."  (Extract  from  Congressional  Globe, 
37th  Congress,  quoted  by  Hon.  J.  M.  Mason  in  pamphlet  published 
by  him  on  the  subject  of  the  Virginia  debt.) 

No  one  can  doubt,  therefore,  that  West  Virginia  owes  her  exist- 
ence to  her  promise  to  bear  a  just  proportion  of  the  debt  of  the  old 
state. 

The  act  admitting  West  Virginia  into  the  Union  was  signed,  as  I 
have  stated,  on  the  31st  day  of  December,  1862,  and  on  June  20, 
1863,  in  pursuance  of  the  proclamation  of  the  president,  she  took 
her  place  in  the  family  of  states. 

I  have  given  this  sketch  of  the  origin  of  the  state  of  West  Virgin- 
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ia  in  order  to  show  that  she  is  solemnly  pledged  to  bear  a  just  pro- 
portion of  the  debt  of  Virginia. 

The  constitution  of  West  Virginia  adopted  in  1872  contains  the 
following  provisions  relating  to  the  public  debt : 

Article  X,  Sec.  4,  provides  that  no  debt  shall  be  contracted  ex- 
cept *  *  *  to  redeem  a  previous  liability  of  the  state ;  and  sec. 
5  provides  that  the  power  of  taxation  shall  extend  to  provisions  for 
the  payment  of  the  state  debt  and  interest  thereon.  There  was  no 
public  debt  for  West  Virginia  to  provide  for  except  her  obligation 
to  bear  her  just  proportion  of  the  debt  of  the  state  of  Virginia. 

The  legislature  of  the  ' '  Restored  Government  of  Virginia ' '  on  the 
4th  of  February,  1863,  passed  an  act  transferring  to  the  state  of 
West  Virginia  all  the  property  of  the  state  of  Virginia  in  the  terri- 
tory of  the  proposed  new  state,  but  on  condition  that  West  Virginia 
"should  account  for  it  in  the  settlement  to  be  had  with  Virginia." 

It  is  hardly  necessary  for  me  at  this  time  to  refer  to  the  value  of 
the  property  so  transferred.  Suffice  it  to  say  that  by  that  act  several 
millions  of  dollars  worth  of  property  was  transferred  to  West  Vir- 
ginia ;  but  the  transfer  was  made  on  the  condition  that  West 
110  Virginia  should  account  for  it  in  the  settlement  to  be  had 
with  Virginia. 

The  stock  owned  by  Virginia  in  banks  alone  situated  within  the 
territory  of  West  Virginia  amounted  to  several  hundred  thousand 
dollars,  and  in  respect  to  this  stock  West  Virginia,  in  her  Constitu- 
tion of  1863,  authorized  the  legislature  to  dispose  of  the  same,  but 
expressly  provided  that  the  proceeds  of  such  sale  should  be  applied 
to  the  liquidation  of  the  public  debt;  thereby  again  recognizing  in 
her  fundamental  law  her  obligation  to  share  with  Virginia  the  bur- 
den of  her  public  debt. 

So,  gentlemen,  I  think  you  must  agree  with  me  that  West  Vir- 
ginia's obligation  to  pay  a  just  proportion  of  the  debt  of  Virginia  is 
the  foundation  of  her  political  existence.  It  is  an  essential  part  of 
the  very  Constitution  under  which  Congress  admitted  her  into  the 
Union.  West  Virginia  has  not  always  been  unmindful  of  her  obli- 
gation and  duty  in  this  respect.  After  the  war  an  effort  was  made 
by  the  two  states  to  ascertain  by  negotiation  the  fair  proportion  of 
the  old  debt  which  each  should  bear.  In  February,  1870,  Virginia 
sent  delegates  to  Wheeling,  West  Virginia,  then  the  capital  of  this 
state,  for  the  purpose  of  inviting  the  governor  and  the  legislature  of 
West  Virginia  to  unite  with  her  in  making  a  statement  and  settle- 
ment of  this  account.  But  the  governor  of  West  Virginia  did  not 
think  the  time  opportune  to  deal  with  the  subject  because  the  suit 
between  the  two  states  involving  the  two  counties  of  Jefferson  and 
Berkeley  had  not  then  been  decided.  Soon  thereafter  the  governor 
of  West  Virginia  sent  commissioners  to  Virginia  with  authority  to 
state  the  account,  but  at  that  time  Governor  Walker  of  Virginia  did 
not  feel  that  he  had  authority  to  appoint  commissioners,  because  the 
legislature  of  Virginia  had  in  the  meantime  passed  an  act  to  submit 
the  question  to  arbitration,  and  so  nothing  came  of  this  effort  to  set- 
tle the  controversy. 
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I  am  aware  of  the  fact  that  at  that  time  some  feeling  existed  on 
the  part  of  the  commissioners  of  West  Virginia  as  to  the  man- 
Ill  ner  in  which  they  had  been  received  by  the  authorities  in 
Virginia;  but  it  is,  of  course,  difficult  to  determine  at  this 
distance  the  cause  for  any  misunderstanding  between  those  com- 
missioners and  Governor  Walker.  The  records  only  show  that  the 
Governor  of  Virginia  felt  constrained  to  decline  to  appoint  commis- 
sioners for  the  reason  stated,  and  renewed  his  invitation  to  the  State 
of  West  Virginia  to  submit  the  question  to  arbitration. 

Again  in  recognition  of  West  Virginia's  obligation  to  Virginia  in 
this  matter,  the  Governor  of  West  Virginia  had  this  to  say  in  a  letter 
dated  May  16,  1881 : 

' '  The  people  of  this  State  are  willing  and  anxious  to  adjust  with 
the  mother  State  the  amount  of  their  liability  on  account  of  the 
public  debt.  The  liability  can  be  readily  ascertained  when  the 
mother  state  is  willing  to  state  the  account  with  us.  The  convention 
of  the  State  of  Virginia  held  in  Wheeling  on  the  20th  of  August, 
1861,  in  giving  its  consent  to  the  formation  of  this  state  out  of  the 
territory  of  the  mother  state,  provided  by  Section  IX  of  the  ordi- 
nance passed  that  day  as  follows : 

' '  The  new  State  shall  take  upon  itself  a  just  proportion  of  the  debt 
of  Virginia  prior  to  January  1,  1861,  to  be  ascertained  by  charging 
to  it  all  state  expenditures  within  the  limits  thereof  and  a  just  pro- 
portion of  the  ordinary  expenses  of  the  state  government  since  any 
part  of  said  debt  was  contracted  and  deducting  therefrom  the  mon- 
eys paid  into  the  treasury  from  the  counties  included  within  the 
new  state  during  the  same  period. ' ' 

' '  The  validity  of  this  ordinance  and  the  convention  which  passed 
the  same  has  received  the  sanction  of  every  department  of  the  na- 
tional government. 

The  Supreme  Court  of  the  United  States,  in  a  suit  in  that  court 
instituted  by  the  state  of  Virginia  against  West  Virginia  to 
112  recover  jurisdiction  over  the  counties  of  Jefferson  and  Berk- 
ley, now  a  part  of  this  state,  adjudged  said  ordinance  valid 
and  binding.  This  state  was  admitted  in  pursuance  of  this  ordinance. 
We  admit  it  is  binding  authority,  and  hold  ourselves  ready  at  all 
times  to  settle  with  our  mother  state  on  that  basis.  Our  obligation 
is  to  the  mother  state,  and  not  to  creditors  of  that  state. "  (Extract 
from  letter  published  by  Hon.  J.  M.  Mason  in  a  pamphlet  by  him  on 
the  subject  of  the  Virginia  debt. 

So,  gentlemen,  you  perceive  that  the  public  authorities  of  West 
Virginia  in  the  past  fully  acknowledged  the  binding  obligation  rest- 
ing on  your  state  to  bear  a  just  proportion  of  the  debt.  That  obliga- 
tion is  none  the  less  binding  now  than  it  was  then. 

Nothing  having  resulted  from  the  efforts  of  the  two  states  to  as- 
certain and  adjust  their  respective  liabilities,  Virginia  felt  obliged 
to  make  some  arrangement  for  the  funding  of  her  debt.  The  war 
had  intervened  and  left  her  prostrate  and  impoverished,  but  still  she 
recognized  her  duty  to  make  a  fair  adjustment  with  her  creditors 
who  had  purchased  her  bonds  when  her  credit  was  higher  than  that 
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of  any  other  state,  and  to  that  end,  .on  the  30th  of  March,  1871,  her 
Legislature  enacted  what  is  known  as  the  Funding  Bill. 

By  the  terms  of  this  act  Virginia  assumed  responsibility  for  two- 
thirds  of  the  Debt.  The  act  provided  that  a  new  bond  should  be 
issued  for  two-thirds  of  each  old  bond,  and  that  a  certificate  should 
be  given  to  represent  the  other  one-third,  to  bear  interest  at  six  per 
cent.,  and  await  payment  until  Virginia  and  West  Virginia  had 
come  to  a  settlement ;  and  Virginia  agreed  to  hold  the  old  bond,  so 
far  as  unfunded,  in  trust  for  tne  holder  of  said  certificate. 

The  debt  of  Virginia  at  that  time,  with  interest  added,  amounted 
to  about  forty -five  millions  of  dollars,  of  which  Virginia  assumed  as 
her  just  proportion,  two-thirds,  or  about  thirty  millions  of  dollars. 
The  form  of  the  certificate  issued,  as  provided  by  the  Funding  Bill, 
was  as  follows : 

Copy  of  Certificate  under  Act  of  March  30,  1871. 

113  "Commonwealth  op  Virginia. 

No. .  $ . 

Treasurer's  Office,  Richmond,  Va. 

' '  This  is  to  certify  that  there  is  due  unto ■ heirs,  execu- 
tors, administrators  or  assigns  $ — ,  being  one-third  of  bond  surrend- 
ered under  the  provisions  of  anfact  approved  March  30th,  1871,  enti- 
tled '  An  Act  to  provide  for  the  funding  and  payment  of  the  public 
debt,'  namely,  Bond  No.  — ,  with  interest  amounting  to  $ — .  Pay- 
ment of  said  one-third  with  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum  will  be  provided  for  in  accordance  with  such  settle- 
ment as  shall  hereafter  be  had  between  the  state  of  Va.  and  W.  Va. 
in  regard  to  the  public  debt  of  the  state  of  Virginia  existing  at  the 
time  of  its  dismemberment,  and  the  State  of  Va.  holds  said  bond  so 
far  as  unfunded  in  trust  for  the  holder  hereof  or  his  assigns. 

"In  testimony  whereof  this  certificate  has  been  signed  by  the 
Treasurer  and  countersigned  by  the  Second  Auditor,  as  provided  by 
law. 


Treasurer  of  the  Commonwealth  of  Virginia. 


"Second  Auditor  of  Virginia." 

Under  the  foreging  act  about  fifteen  million  dollars  of  these  cer- 
tificates were  issued,  and  the  old  bonds  were  delivered  up  and  are 
now  held  by  Va.,  so  far  as  unfunded,  in  trust  to  secure  the  payment 
of  said  certificates.  These  certificates  do  not  in  terms  release  Va. 
from  liability  for  their  payment;  they  clearly  import  that  there 
would  be  a  settlement  between  Va.  and  W.  Va.,  and  that  they  would 
be  paid  when  such  settlement  was  had.  Va.  undoubtedly  intended 
that  when  a  settlement  was  had  the  certificate  holders  must  accept 
W.  Va. 's  share  in  full  payment  of  the  unsettled  one-third  of  the 
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debt;  but  under  the  form  of  the  certificate  it  might  be  contended 
that  Va.  was  liable  for  the  difference  between  the  face  of  the  certifi- 
cates and  the  amount  ascertained  to  be  due  by  W.  Va.  Hence  you 
will  observe  that  it  is  of  the  greatest  importance  to  Virginia  to  bring 
about,  if  possible,  a  settlement  of  this  controversy,  not  only 

114  because  it  is  a  duty  she  owes  the  creditor,  but  especially  for 
her  own  protection. 

In  1879  the  legislature  of  Virginia  passed  another  act  for  the 
funding  of  her  debt  by  which  provision  was  made  the  issuance  of 
new  bonds  to  take  the  place  of  those  outstanding.  With  the  bonds  so 
issued  certificates  were  issued  for  the  unsettled  one-third  of  the  debt 
similar  in  form  to  the  certificates  of  1871,  with  this  important  differ- 
ence, namely,  that  it  was  expressly  stipulated  in  the  certificate  that 
its  acceptance  should  be  a  full  and  absolute  release  of  Virginia  from 
all  liability  on  account  of  said  certificates.  While  the  certificates 
issued  under  the  act  of  1879  imposed  no  liability,  therefore,  on  Vir- 
ginia they  nevertheless  provided  that  Virginia  would  aid  the  credit- 
ors holding  such  certificates,  or  certificates  issued  under  previous 
acts,  in  negotiating  with  West  Virginia  for  a  friendly  settlement  of 
the  claims  of  such  creditors  against  the  State  of  West  Virginia. 

In  1882  a  third  act  for  the  funding  of  Virginia's  debt  was  passed 
and  under  that  act  the  certificates  issued  to  represent  the  unpaid 
one-third  of  the  debt  expressly  provided  that  they  should  be  accept- 
ed without  recourse  on  Virginia  for  their  payment.  These  certifi- 
cates, therefore,  like  those  issued  under  the  act  of  1879,  impose  no 
liability  on  Virginia. 

By  act  approved  on  the  20th  of  February,  1892,  Virginia  made  a 
full  and  final  settlement  with  her  creditors  and  the  certificates  is- 
sued under  this  act,  like  those  issued  under  acts  of  1879  and  1882, 
expressly  provided  that  they  should  be  accepted  without  recourse  on 
Virginia  and  hence  they  impose  no  liability  on  Virginia. 

In  as  much  as  the  unsettled  one-third  of  the  debt  of  the  original 
state  of  Virginia  is  represented  by  the  foregoing  four  classes  of  cer- 
tificates, it  becomes  important  to  know  the  amount  of  those  certifi- 
cates outstanding. 

The  office  of  the  second  auditor  of  Virginia  shows  as  fol- 

115  lows  in  respect  to  these  certificates : 

Under  the  act  of  March  30,  .1871,  there  were  issued 

of  these  certificates  $15,281,970.47 

Of  these  certificates  Virginia  holds  in  her  sinking 

fund  and  in  her  literary  fund 2,578,518.68 

Leaving  outstanding  in  the  hands  of  the  public  of  the 

certificates  of  March  30,  1871 $12,703,451.79 

The  foregoing  certificates  do  not  in  terms  release  Virginia  from 

liability  for  their  payment. 

Under  the  act  of  March  28,  1879,  there  were  issued, 
and  are  outstanding  in  the  hands  of  the  public,  cer- 
tificates amounting  to   $564,258.87 
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Under  the  act  of  February  14,  1882,  there  were  issued 

of  these  certificates 1,775,603.48 

Of  these  certificates  Virginia  holds  in  her  sinking 

fund 166,943.33 


Leaving  outstanding  in  the  hands  of  the  public.  . .  .   $1,609,660.15 
Under  the  act  of  February  20,  1892,  there  were  issued 
certificates  outstanding  in  the  hands  of  the  public.  .      $605,320.78 

The  three  last  mentioned  classes  of  certificates  were  issued  and 
accepted  without  recourse  on  Virginia. 
The  total  issue  of  certificates,  therefore,  representing 

the  unpaid  one-third  of  the  debt  of  the  original 

state  of  Virginia  is $18,227,153.60 

Of  that  amount  Virginia  holds  in  her  sinking  fund 

and  in  her  literary  fund 2,745,465.01 

Leaving  outstanding  in  the  hands  of  the  public  of  all 

classes  of  certificates $15,481,691.59 

A  debt  or  claim  of  that  magnitude  cannot  be  disposed  of  by  ignor- 
ing it,  or  attempting  to  waive  it  aside.  The  only  way  to  dispose 
finally  of  it  is  to  settle  it. 

Realizing  the  importance  to  her  own  interests  of  bringing  about  a 

friendly  settlement  of  the  matter,  and  in  fulfillment  of  her  promise 

to  the  creditors  to  aid  in  bringing  it  about  Virginia,  by 

116       resolution  of  March  6,  1894,  appointed  commissioners  for  the 

purpose  of  negotiating  with  West  Va.  for  an  adjustment  of 

the  proportion  of  the  debt  proper  to  be  borne  by  her. 

In  January,  1895,  Governor  O'Ferrell  of  Virginia  communicated 
a  copy  of  that  resolution  to  Governor  MeKorkle  of  W.  Va.  No  re- 
sponse was  ever  made  by  W.  Va.,  but  we  learned  through  the  press 
that  your  legislature  declined  to  negotiate  with  Va.  on  the  basis 
stated  in  the  resolution  creating  her  commission.  We  think  the  pur- 
pose and  intent  of  that  resolution  was  misunderstood,  but  at  all 
events,  nothing  was  done. 

Subsequently,  by  an  act  of  the  General  Assembly  of  Va..  approved 
March  6,  1900,  the  powers  of  this  commission  were  materially  en- 
larged and  the  commission  was  authorized  under  the  terms  stated  in 
the  act  to  conclude  a  settlement  with  W.  Va.  or  to  take  such  action 
to  that  end  as  might  be  approved  by  the  attorney  general  of  Va. 
Under  the  provisions  of  this  act  the  commission  acting  by  and  with 
the  advice  and  approval  of  the  attorney  general  of  Va.,  is  fully  em- 
powered to  make  final  settlement  with  W.  Va.,  provided  at 
least  two-thirds  of  the  certificates  of  1871  and  a  majority  of  all  the 
other  certificates  outstanding  in  the  hands  of  the  public  were  de- 
posited with  or  placed  subject  to  the  control  of  the  commission.  The 
requirements  of  that  act  have  been  complied  with  in  a  manner  which 
far  exceeded  our  most  sanguine  expectations,  for  there  have  been 
deposited,  subject  to  the  control  of  the  commission,  more  than  five- 
sixths  of  the  entire  issue  of  the  certificates.    This  unexpected  and 
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desirable  result  has  been  brought  about  through  the  instrumentality 
of  Brown  Brothers  &  Co.,  bankers  of  New  York,  the  agents  of  the 
certificate  holders '  committee.  The  standing  of  this  house  is  doubt- 
less known  to  you,  or  certainly  to  many  of  you ;  it  does  not  engage 
in  ' '  frenzied  finance, ' '  but  on  the  contrary  it  is  known  as  one  of  the 
most  reliable  and  responsible  firms  in  the  financial  world. 

Through  the  agency  of  Brown  Bros.  Co.  more  than  five-sixths  of 

all  the  certificates  outstanding  in  the  hands  of  the  public  have  been 

assembled  and  are  held  on  deposit  subject  to  the  control  of 

117  the  Virginia  commission  under  an  agreement  with  the  owners 
of  those  certificates  to  accept  whatever  may  be  received  from 

West  Virginia  in  full  discharge  of  the  unsettled  one-third  of  the 
debt  of  Virginia. 
.  Of  the  certificates  of  1871  outstanding  in  the  hands  of  the  public 
(amounting  to  $12,703,451.79)  Brown  Bros.  &  Company  now  hold 
$10,639,776.42. 

Of  the  certificates  of  1879  outstanding  m  the  hands  of  the  public 
(amounting  to  $564,258.87)  Brown  Bros.  &  Company  now  hold 
$440,642.61. 

Of  the  certificates  of  February  14,  1882,  outstanding  in  the  hands 
of  the  public  (amounting  to  $1,608,660.15)  Brown  Bros.  &  Com- 
pany now  hold  $1,285,680.55. 

Of  the  certificates  of  February  20,  1892,  outstanding  in  the  hands 
of  the  public  (amounting  to  $605,320.78)  Brown  Bros.  &  Company 
now  hold  $544,456.31. 

The  aggregate  amount  of  all  certificates  held  by  Brown  Bros.  & 
Company  is,  therefore,  $12,910,555.89. 

The  Virginia  commission  has  full  power  and  authority  to  deliver 
up  those  certificates  as  an  entirety  to  be  cancelled  upon  payment  by 
West  Virginia  of  whatever  may  be  ascertained  to  be  her  just  pro- 
portion of  the  debt  of  Virginia — be  it  much  or  little.  We  stand 
ready,  of  course,  to  exhibit  the  evidence  of  the  deposit  of  those  cer- 
tificates with  us  to  the:  proper  authorities  of  West  Virginia. 

The  contract  under  which  these  certificates  are  deposited  subject 
to  the  control  of  the  Virginia  Commission,  will  expire  in  September, 
1905,  unless,  in  the  meantime,  negotiations  for  a  settlement,  or  some 
action  looking  to  that  end,  have  been  undertaken. 

.  At  a  meeting  of  the  Virginia  commission  held  in  Richmond  on 
December  14,  1904,  a  sub-committee  was  appointed  who,  together 
with  the  attorney  general  of  Virginia,  were  requested  to  communi- 
cate these  facts  to  the  governor  and  legislature  of  West  Vir- 

118  ginia,  and  invite  their  co-operation  in  a  friendly  adjustment 
and  settlement  of  the  account  betwen  the  two  states.     Our 

visit  here  is  in  discharge  of  the  duty  assigned  us.  Do  not  imagine 
that  Virginia  has  the  slightest  intention  of  meddling  with  the  affairs 
of  West  Virginia,  or  of  volunteering  advice.  She  has  ventured  to 
bring  the  subject  to  your  attention  in  compliance  with  her  undertak- 
ing to  the  creditors,  and  especially  because  her  own  interests  are 
involved.  Virginia  felt  that  she  would  be  derelict  in  her  duty  to 
herself  and  in  her  duty  to  your  state  if  she  failed  to  bring  to  your 
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wotice  the  exceptional  opportunity  now  presented  to  dispose  finally 
of  this  vexatious  question. 

Is  there  any  reason  why  West  Virginia  should  not  join  Virginia 
in  stating  this  account?  I  am  sure,  gentlemen,  you  cannot  dissent 
from  the  propositon  that  your  state  is  liable  for  some  part  of  the 
debt,  whatever  the  amount  may  be.  As  far  as  it  is  possible  for  a 
state  to  be  committed  by  the  solemn  provisions  of  its  organic  law 
and  by  the  repeated  declarations  of  its  public  authorities,  West  Vir- 
ginia is  bound — bound  in  equity  and  good  conscience — to  bear  what- 
ever may  be  ascertained  to  be  her  fair  proportion  of  the  debt  of  Vir- 
ginia. No  account  has  ever  been  stated  between  the  two  states.  How 
then,  can  West  Virginia  declare  that  she  owes  no  part  of  this  debt 
until  the  account  is  stated  ?  She  is  solemnly  pledged  to  state  this  ac- 
count. Ought  she  not  to  redeem  this  pledge  ?  No  state  can  refuse  to 
do  what  is  fair  and  right  in  respect  to  her  public  obligations  and  not 
suffer  for  it.  We  do  not  ask  that  West  Virginia  shall  commit  herself 
as  liable  in  any  specific  amount.  We  make  no  claim  against  her  for 
any  definite  sum.  We  do  not  know  what  a  statement  of  the  account 
will  show;  if  it  shows  that  West  Virginia  is  not  liable  for  any 
amount  that  will  end  the  matter.  We  only  ask  that  your  state  will, 
through  the  proper  authorities,  unite  with  Virginia  in  stating  the 
account  betwen  the  two  states  in  order  that  the  question  of 
119  her  liability,  if  any,  may  be  authoritatively  ascertained.  The 
work  of  your  commission  will,  of  course,  be  subject  to  such 
action  as  West  Virginia  might  deem  proper  in  the  premises. 

Would  any  one  of  you,  if  a  man  thought  he  had  an  honest  claim 
against  you,  be  afraid  to  meet  him  and  consider  it  with  him?  Then 
why  should  you  hesitate  to  commit  your  state  to  the  same  course  in 
this  respect  which  you  as  an  individual  would  not  hesitate  to  take? 

West  Virginia  has  always  taken  the  position  that  her  liability  on 
account  of  this  debt  was  to  Virginia  and  not  to  the  creditors,  and 
that  her  liability  must  be  ascertained  on  the  basis  of  the  Wheeling 
ordinance.  This  ordinance  not  only  committed  West  Virginia  to 
bear  her  just  proportion  of  the  debt  of  Virginia,  but  states  how  the 
account  shall  be  stated  in  order  to  ascertain  the  amount  of  the  debt 
for  which  West  Virginia  is  liable.  We  are  ready  to  unite  with  you 
in  stating  the  account  on  the  basis  of  the  Wheeling  ordinance,  or 
West  Virginia  may  choose  any  other  just  and  equitable  basis,  if  she 
prefers,  on  which  the  account  shall  be  stated,  and  we  will  abide  by 
her  choice.  We  have  no  interest  whatever  in  this  matter  except  to 
discharge  our  duty  to  our  state  by  bringing  about,  if  possible,  a  fair 
and  final  settlement  of  this  controversy.  Unless  the  two  states  can 
dispose  of  it  we  may  confidently  expect  it  to  be  referred  to  the  courts 
for  settlement,  and  in  that  event  the  decision  of  the  court  has  already 
been  plainly  forshadowed.  In  the  case  of  Hartman  v.  Greenhow 
(decided  October  term,  1880),  102  U.  S.,  page  672,  the  Supreme 
Court  reviewed  the  legislation  of  Virginia  in  relation  to  her  public 
debt,  and  in  referring  to  West  Virginia's  liability  for  a  portion  of  it 
the  court,  through  Justice  Field  had  this  to  say : . 

"It  appears  from  the  statutes  to  which  we  are  referred — and  we 
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know  the  fact  as  a  matter  of  public  history — that  prior  to  the  late 
civil  war  Virginia  had  become  largely  indebted  for  moneys  borrowed 
to  construct  public  works  in  the  state.  The  moneys  were  obtained 
upon  her  bonds,  which  were  issued  to  an  amount  exceeding 
120  $30,000,000.  Being  the  obligation  of  a  state  of  large  wealth, 
which  never  allowed  its  fidelity  to  its  promises  to  be  ques- 
tioned anywhere,  the  bonds  found  a  ready  sale  in  the  markets  of 
the  country.  Until  the  civil  war  the  interest  on  them  was  regularly 
and  promptly  paid.  Afterwards  the  payments  ceased,  and  until 
1871,  with  the  exception  .of  a  few  small  sums  remitted  in  coin  dur- 
ing the  war  to  London  for  foreign  bondholders,  or  paid  in  Virginia 
in  Confederate  money,  and  a  small  amount  paid  in  1866  and  1867, 
no  part  of  the  interest  or  principal  was  paid.  During  the  war  a  por- 
tion of  her  territory  was  separated  from  her,  and  by  its  people  a 
new  state,  named  West  Virginia,  was  formed,  and  by  the  Congress 
of  the  United  States  was  admitted  into  the  Union.  Nearly  one-third 
of  her  territory  and  people  were  thus  taken  from  her  jurisdiction. 
But,  as  the  whole  state  had  created  the  indebtedness  for  which  the 
bonds  were  issued,  and  participated  in  the  benefits  obtained  by  the 
moneys  raised,  it  was  but  just  that  a  portion  of  the  indebtedness 
should  be  assumed  by  that  part  which  was  taken  from  her  and  made 
a  new  state.  Writers  on  public  law  speak  of  the  principle  as  well  es- 
tablished that  where  a.  state  is  divided  into  two  or  more  states,  in  the 
adjustment  of  liabilities  between  each  other,  the  debts  of  the  parent 
state  should  be  ratably  apportioned  among  them.  On  this  subject 
Kent  says :  "  If  a  state  should  be  divided  in  respect  to  territory,  its 
rights  and  obligations  are  not  impaired ;  and  if  they  have  not  been 
apportioned  by  special  agreement,  their  rights  are  to  be  enjoyed 
and  their  obligations  fulfilled  by  all  the  parts  in  common."  (I  Com., 
26.)  And  Halleck,  in  speaking  of  a  state  divided  into  two  or  more 
distinct  and  independent  sovereignties,  says :  In  that  case  the  obli- 
gations which  have  accrued  to  the  whole  before  the  division  are,  un- 
less they  have  been  the  subject  of  a  special  agreement,  ratably  bind- 
ing upon  the  different  parts.  This  principle  is  established  by  the 
concurrent  opinions  of  text  writers,  the  decisions  of  the  courts,  and 
the  practice  of  nations."    (Internat.  L.,  ch.  3,  sec.  27.) 

"In  conformity  with  the  doctrine  thus  stated  by  Halleck,  both 
states — Virginia  and  West  Virginia — have  recognized  in  their  con- 
stitutions their  respective  liability  for  an  equitable  proportion  of 
the  old  debt  of  the  state,  and  have  provided  that  measures  should  be 
taken  for  its  settlement.     *     *     * 

"The  Constitution  of  West  Virginia,  which  went  into  effect  in 
1863,  declared  that  "An  equitable  proportion  of  the  public  debt  of 
the  Commonwealth  of  Virginia  prior  to  the  first  day  of  January, 
1861,"  should  "be  assumed"  by  the  state,  and  that  the  legislature 
should  "ascertain  the  same  as  soon  as  practicable,  and  provide  for 
the  liquidation  thereof  by  a  sinking  fund  sufficient  to  pay  the  ac- 
cruing interest  and  redeem  the  principal  within  thirty-four  years." 
(Art.  8,  sec.  8.) 

Virginia  lost  by  the  formation  of  the  state  of  West  Virginia  one- 
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third  of  her  territory  and  more  than  one-third  of  her  white  popula- 
tion. To  that  extent  she  was  deprived  of  possessions  which  belonged 
to  her  when  the  debt  was  contracted.  Suppose  fifty  of  the  remaining 
counties  of  Virginia  should  decide  to  organize  themselves  into  a  new 
state  to  be  called  "Eastern  Virginia;"  would  you  say  it  was  fair 
and  right  for  them  to  do  so  and  take  the  public  property  within  their 
borders,  and  leave  the  remaining  counties  constituting  the  state  of 
Virginia  to  bear  the  burden  of  a  debt  created  for  the  benefit 
121  of  the  whole  ?  The  Supreme  Court  of  the  United  States  has, 
as  we  have  just  seen,  answered  that  question  in  the  negative, 
and  I  am  sure  your  sense  of  justice  would  impel  you  also  to  answer 
"No. "  In  that  event  you  could  not  justify  West  Virginia  in  declin- 
ing to  bear  a  just  proportion  of  the  debt  of  the  mother  state. 

Another  decision  of  the  Supreme  Court  of  the  United  States  has 
an  important  bearing  on  the  liability  of  the  two  states  on  account  of 
this  debt.  I  refer  to  the  recent  decision  of  South  Dakota  against 
North  Carolina  (decided  February  1,  1904),  192  U.  S.,  page  286. 
North  Carolina  had  issued  certain  bonds  which  were  outstanding 
in  the  hands  of  purchasers.  She  declined  to  make  provision  for  their 
payment,  feeling  that  she  was  justified  in  that  course.  In  order  to 
test  the  liability  of  North  Carolina  a  holder  of  a  large  amount  of 
those  bonds  donated  ten  of  them  of  the  face  value  of  $10,000.00 
principal  to  the  state  of  South  Dakota,  with  the  understanding  that 
South  Dakota,  would  institute  suit  against  North  Carolina  to  en- 
force payment.  An  individual  cannot  sue  a  state,  but  the  right  of 
one  state  to  sue  another  is  expressly  preserved  by  the  Constitution 
of  the  United  States.  South  Dakota  accepted  the  gift  and  insti- 
tuted suit  in  the  Supreme  Court  of  the  United  States  against  North 
Carolina,  and  the  court  gave  judgment  against  North  Carolina  for 
the  amount  of  the  bonds  with  accrued  interest. 

If  when  the  contract  under  which  we  hold  control  of  the  certifi- 
cates expires  nothing  has  been  done  looking  to  a  settlement,  and 
those  certificates  should  be  released  and  restored  .to  the  owners,  it 
may  prove  to  be  the  opening  of  a  veritable  Pandora's  box.  Under  the 
authority  of  the  South  Dakota-North  Carolina  case,  the  attempt 
might  be  made  to  enforce  collection  of  this  debt  by  donating  some  of 
the  certificates  of  the  issue  of  1871  to  a  state  on  condition  that  a 
suit  should  be  instituted  against  Virgina  and  West  Virginia  to  com- 
pel the  statement  of  the  account  between  them,  and  the  payment 
of  the  liability  apportioned  to  each  one.  We  are  reliably 
122  informed  that  the  governor  of  one  of  the  states  has  already 
been  approached  with  an  offer  to  donate  to  his  state  $100,- 
000.00  of  those  certificates  on  condition  that  he  would  cause  such  a 
suit  to  be  instituted.  He  declined,,  but  some  other  governor  might 
not  be  influenced  by  as  delicate  sense  of  propriety. 

We  feel  that  these  considerations  should  appeal  strongly  to  you  to 
unite  with  Virginia  in  the  effort  to  make  a  friendly  settlement  of 
this  matter.  Surely  the  two  states  can  make  a  far  better  settlement 
than  the  courts  can  make  for  them.  If  we  do  not  take  the  matter  in 
our  own  hands  the  only  alternative  is  a  settlement  by  complusion. 
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Resolutions  that  we  do  not  owe  anything  will  not  avail.  The  holders 
of  a  debt  amounting  to  about  fifty  millions  of  dollars  will  not  be  sat- 
isfied with  your  statement  or  with  ours  that  we  do  not  owe  it.  Un- 
less your  state  will  join  Virginia  in  the  effort  to  dispose  finally  of 
this  question,  you  may  rest  assured  that,  like  Caesar's  ghost,  it  will 
meet  you  at  Philippi.  The  unsettled  one-third  of  this  debt  now 
amounts  to  about  fifty  millions  of  dollars.  No  one  can  say  what  the 
extent  of  West  Virginia's  liability  will  be  if  the  controversy  is  set- 
tled in  court,  but  I  will  venture  the  assertion  that  in  a  friendly  ad- 
justment, it  is  entirely  probable  that  we  can  effect  a  settlement 
within  one-tenth  of  that  sum.  In  this  connection  I  cannot  forbear  a 
reference  to  what  Virginia  has  done  towards  bearing  the  burden  of 
this  debt.  The  records  of  the  office  of  the  second  auditor  of  Vir- 
ginia show  the  following  amounts  paid  by  Virginia  on  account  of 
the  public  debt  of  the  old  state  since  Januaryl,  1861 : 

123       Amount  of  interest  paid    from    January    1, 

1861,  to  January,  1905   .$34,551,642-  85 

Bonds  now  held  in  sinking  fund  .  . .  .$1,111,500  00 

Bonds  paid  off  and  cancelled  . 8,863,994  49 

9,975,441  49 


Total  of  interest  and  bonds  paid  off $45,527,134.34 

New  bonds  of  Virginia  issued  for  portion    of   debt 

funded  and  assumed  by  her 26,850,820  00 

Total  sum  of  principal  and  interest  paid  off 
and  assumed  and  now  carried  by  Virginia 

on  account  of  the  old  debt . .  .$72,377,954  34 

From  the  foregoing  you  will  observe  that  the  public  debt  of  Vir- 
ginia is  now  $26,850,820.00,  and  on  this  sum  she  pays  an  annual 
interest  charge  of  $877,862.27.  (Report  of  the  second  auditor  of 
Virginia  for  1904  in  relation  to  the  public  debt.) 

Do  you  not  think  that  Virginia  has  borne  her  share  of  this  com- 
mon burden^  especially  in  view  of  the  trials  and  adversity  through 
which  she  has  passed?  During  four  long  years  she  withstood  the 
shock  of  battle,  and'  came  out  of  that  trying  ordeal  crushed,  im- 
poverished and  dismembered.  Then  followed  the  night  of  recon- 
struction, when  for  five  years  she  endured  the  bitterness  and  humili- 
ation of  military  rule.  But  so  soon  as  she  regained  control  of  her  own 
affairs  she  met  her  creditors  and,  in  spite  of  her  poverty,  endeav- 
ored to  do  her  duty  by  them. 

In  adjusting  her  liability  with  her  creditors  and  providing  for  its 
payment  she  has  done  all  that  she  could  do,  and  no  more  could  be 
expected  of  her.  The  trials  and  sacrifices  through  which  she  has 
passed  have  left  no  trace  of  bitterness — least  of  all  does  she  cherish 
any  resentment  against  her  youngest  daughter.  On  the  contrary, 
she  rejoices  in  the  wealth  and  power  with  which  a  benignant  Provi- 
dence has  blessed  you.     She  only  appeals  to  you  not  to  let  pass  the 
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present  golden  opportunity  to  finally  dispose  of  the  only  remaining 
question  in  connection  with  her  public  debt.  She  earnestly  hopes 
that  her  suggestion  will  commend  itself  to  your  good  judgment,  and 
that  your  legislature  will  authorize  the  appointment  of  commission- 
ers, with  power  to  co-opera,te  with  us  in  stating  the  account 

124  between  the  two  states.     If,  however,  your  action  shall  be 
unfavorable,  Virginia  will  feel  that  she  has  done  her  duty, 

and  that  responsibility  for  the  consequences  will  not  lie  at  her  door. 
In  taking  leave  of  you,  gentlemen,  I  cannot  refrain,  on  behalf 
of  myself  and  associates,  including  the  attorney  general,  an  emi- 
nent citizen  of  my  state,  from  expressing  to  you  our  sincere  appre- 
ciation of  the  cordial  reception  accorded  us  here  not  only  by  His 
Excellency,  your  governor,  but  by  your  committees  to-night.  I  can 
assure  you  that  whatever  may  be  the  result  of  our  mission,  we  will 
recall  with  pleasure  the  considerate  attention  you  have  shown  us. 

125  Memorandum  of  agreement,  made  this  14th  day  of  Decem- 

ber, 1904,  between  the  Depositing  Committee  of  the  securi- 
ties known  as  the  Virginia  Deferred  Certificates  as  constitutd  under 
the  contract  of  July  28th,  1898,  and  of  which  John  Crosby  Brown 
is  Chairman,  and  Robert  L.  Harrison,  Secretary,  acting  under  the 
plan  of  settlement  approved  on  December  3rd,  1902,  by  the  Advis- 
ory Board  referred  to  in  the  said  contract,  hereinafter  referred  to 
as  the  Depositing  Committee,  party  of  the  first  part,  and  the  Com- 
mission constituted  on  behalf  of  the  State  of  Virginia  for  the  pur- 
pose of  bringing  about  a  settlement  with  the  State  of  West  Virginia 
with  respect  to  said  certificates  as  constituted  and  acting  under  the 
joint  resolution  of  the  General  Asesmbly  of  the  State  of  Virginia, 
approved  March  6,  1894,  and  the  act  of  said  General  Assembly,  ap- 
proved March  6,  1900  and  of  which  John  B.  Moon  is  Chairman,  and 
Joseph  Button  is  Secretary 'hereinafter  referred  to  as  the  Virginia 
Commisison,  party  of  the  second  part : 

Whereas,  by  an  agreement  entered  into  between  the  above  parties 
on  the  18th  day  of  September,  1902,  certain  of  the  certificates 
aforesaid  amounting  in  the  aggregate  to  $10,347,570.85  were  tender- 
ed by  the  Depositing  Committee  Aforesaid  to  the  said  Virginia  Com- 
mission, and  were  placed  subject  to  the  control  of  the  said  Commis- 
sion upon  the  agreement  and  arrangement  on  the  part  of  the  said 
Commission  acting  for  the  State  of  Virginia  under  the  said  joint 
resolution  and  Act  of  Assembly  aforesaid,  that  the  said  Commission 
should  enter  into  negotiations  with  the  State  of  West  Virginia  or 
the  constituted  authorities  thereof  for  the  purpose  of  effecting  with 
West  Virginia  a  settlement  Avith  respect  to  -the  said  certificates,  in 
acordance  with  the  said  contract  of  July  28th,  1898.  and  in  accord- 
ance with  such  plan  of  settlement  as  was  then  proposed  or  might 
thereafter  become  effective,  and  that  the  said  Commission  would,  by 
and  with  the  advice  and  approval  of  the  Attorney  General  of  Vir- 
ginia, take  such  action  as  they  might  deem  needful  in  the  premises : 
and  that  in  the  event  such  a  settlement  was  so  made,  then  it 

126  was  agreed  that  the  amount  realized  thereon  should  be  ac- 
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cepted  in  full  satisfaction  of  all  the  claims  of  the  certificate- 
holders  thereunder,  and  that  the  said  Committee  would  surrender  to 
the  said  Commission,  in  exchange  for  such  amount,  the  certificates 
so  placed  subject  to  the  control  of  said  Commission.  And  it  was 
further  specified  in  the  said  agreement  of  September  18,  1902,  that 
the  same  should  apply  to  and  include  all  such  certificates  as  might 
thereafter  be  deposited  with  and  held  by  the  said  Committee  under 
the  said  contract  of  July  28,  1898,  and  the  the  said  agreement 
should  constitute  an  arrangement  and  contract  between  the  said 
Committee  acting  for  the  said  certificate-holders  with  the  State  of 
Virginia  for  obtaining  a  settlement  with  West  Virginia,  and  that 
the  same  should  continue  binding  upon  the  parties  and  upon  the 
holders  of  the  certificates  so  deposited  for  the  three  years  next  en- 
suing from  the  date  of  the  said  agreement ;  that  is  to  say,  until  the 
18th  day  of  September  1905.  And  the  said  agreement  further  pro- 
vided that  the  same  should  be  subject  to  renewal  and  extension  for 
such  further  time  as  might  be  agreed  upon  between  the  parties  and 
to  such  modification  and  amendment?  as  might  thereafter  be  agreed 
upon ; and 

Whereas,  the  said  agreement  of  September  18,  1902,  was  approved 
by  the  Hon.  William  A.  Anderson.  Attorney  General  of  Virginia,  by 
his  endorsement  at  the  foot  thereof  on  the  29th  day  of  September, 
1902;  and 

Whereas,  the  provisions  of  the  said  agreement  last  named  were 
fully  approved  and  recommended  on  the  .3rd  day  of  December, 
1902,  by  the  Advisory  Board  referred  to  in  the  said  contract  of  July 
28,  1898,  as  appears  by  the  plan  of  settlement  made  and  approved 
by  the  said  Committee  and  the  Advisory  Board  and  bearing  date  De- 
cember 3rd,  1902,  of  which  plan  of  settlement  publication  was  duly 
made  as  provided  in  the  said  contract  of  July  28,  1898,  and  no  noti- 
fication whatsoever  was  given  to  the  said  Committee,  either  directly 
or  through  any  depositor}-,  by  any  of  the  holders  of  the  deposited 
certificates,  of  their  unwillingness  to  accept  the  proposed  set- 
127  -  tlement  as  set  forth  in  the  said  plan  so  published  and  more 
than  thirty  days  having  elapsed  after  the  said  publication 
was  completed,  and  the  said  plan  of  settlement  having  therefore  be- 
come complete ;  and  of  this  fact  the  declaration  in  writing  of  the 
Committee  having  been  duly  made  to  the  only  depository  under  the 
said  contract,  to  wit  Messrs.  Brown  Brothers  &  Company,  of  59, 
Wall  Street,  New  York,  the  said  plan  of  settlement  thereupon  be- 
came effective  and  final ;  and 

Whereas,  it  is  now  proposed  under  the  terms  of  the  said  agree- 
ment of  September  18,  1902,  and  by  way  of  modification  thereof  as 
therein  provided,  to  place  more  fully  and  completely  under  the  con- 
trol of  the  said  Virginia  Commission  all  the  certificates  aforesaid 
which  had  up  to  that  date  been  deposited,  and  also  all  thereafter  de- 
posited so  that  the  said  Virginia  Commission  may  be  given  full  and 
complete  control  of  all  the  said  certificates  in  their  proposed  negotia- 
tions with  the  State  of.  West  Virginia,  and  also  in  any  action  and 
proceeding  which  may  be  taken  or  instituted  by  the  said  Virginia 
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Commission  by  and  with  the  advice  and  approval  of  the  said  Attor- 
ney General  under  the  said  Act  of  the  General  Assembly  of  Virgin- 
ia March  6,  1900 : 

Now  therefore  this  agreement  witnesseth:  that  the  aforesaid  De- 
positing Committee  does  hereby  authorize  and  direct  their  said  De- 
pository Messrs.  Brown  Brothers  &  Company  to  issue  to  the  Virginia 
Debt  Commission  a  certificate  that  all  the  aforesaid  Virginia  Defer- 
red Certificates  which  have  up  to  this  time  been  deposited  with 
the  said  Brown  Brothers  and  Company  under  the  said  depositing 
agreement  of  July  28,  1898,  and  all  which  may  hereafter  and  before 
the  18th  day  of  September,  1905,  be  so  deposited  with  the  said  de- 
pository are  held  by  the  said  depository  on  deposit  for  and  subject 
in  all  respects  to  the  control  and  disposition  of  the  said  Virginia 
Commission  in  pursuance  on  the  said  joint  resolution  and  Act  of  the 
General  Assembly  of  Virginia ;  and  to  this  end  the  said  Messrs. 
Brown  Brothers  &  Company  are  authorized  and  instructed  to 
128  issue  such  certificate  to  the  said  Virginia  Commission  in  such 
form  as  to  show  that  all  of  the  certificates  aforesaid  have  been 
received  and  are  held  by  them  on  deposit  for  the  said  Virginia  Com- 
mission and  subject  to  the  control  and  disposal  of  the  said  Commis- 
sion: 

But  this  agreement  shall  continue  in  force  only  until  the  said  18. 
day  of  September,  1905,  when  the  said  certificate  issued  by  the  said 
Brown  Brothers  and  Company  to  the  said  Virginia  Commission  for 
the  purpose  of  making  a  settlement  with  West  Virginia  as  aforesaid 
shall  be  returned  to  the  said  Depositing  Committee,  unless  a  settle- 
ment shall  have  been  before  that  time  negotiated  with  West  Vir- 
ginia is  pursuance  of  said  contract  of  September  18th,  1902,  or  un- 
less negotiations  be  then  pending  with  the  properly  constituted  au- 
thorities of  West  Virginia  for  such  settlement  upon  some  equitable 
basis  which  has  been  agreed  to  by  said  Commission  and  the  authori- 
ties of  West  Virginia  aforesaid.  Provided,  however,  that  it  is  fully 
understood  and  agreed  that  the  time  for  continuing  in  force  this 
agreement  may  be  extended  by  the  consent  and  agreement'  of  the 
parties  hereto  indorsed  hereon  at  the  foot  hereof,  for  such  length  of 
time  and  upon  such  conditions  as  the  parties  may  hereafter  specify ; 
and  this  agreement  may  be  changed,  modified  and  amended  .with 
respect  to  the  action  and  proceedings  to  be  taken  or  instituted  by 
the  said  Commission  in  the  premises,  as  may  hereafter  be  agreed 
upon  by  the  parties  and  the  indorsed  as  aforesaid,  or  as  may  be  spec- " 
ified  in  a  further  and  supplemental  agreement  between  the  parties. 

In  testimony  whereof  the  signatures  of  the  Chairman  of  the  said 
Depositing  Committee  and  of  the  Virginia  Commisison,  attested  by 
the  respective  'Secretaries  thereof,  are  herunto  affixed  on  the  day 
and  vear  first  above  written. 

JOHN  CROSBY  BROWN,  Chairman. 

ROBERT  L.  HARRISON,  Secretary. 

JOHN  B.  MOON, 

Chairman  of  Virginia  Commission. 

JOSEPH  BUTTON,  Secretary. 
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129  The  foregoing  agreement  is  hereby  approved  as  having 
been  entered  into  by  my  advice  and  approval. 

WILLIAM  A.  ANDERSON. 
Attorney  General  of  Virginia. 
Dated  December  14,  1904. 

130  The  foregoing  agreement  of  December  14th,  1904,  together 
with  the  contract  of  September  18th,  1902,  therein  referred 

to,  are  hereby  extended  in  all  their  provisions  until  December  1st, 
1905,  and  they  shall  remain  in  full  force  until  that  date  just  as  if 
December  1st,  1905,  instead  of.  Sept.  18th,  1905,  had  been  the  date 
originally  named  therein  for  their  limitation,  with  the  right  of  ex- 
tension, enlargement  and  modification  on  or  before  Dec.  1st,  1905.  in 
all  respects  as  therein  specified. 

Given  under  our  hands  this  9th  dav  of  Sept.  1905. 

JOHN  CROSBY  BROWN, 
Chairman  Depositing  Committee. 
ROBT.  L.  HARRISON,  Secretary. 

JOHN  B.  MOON, 
Chairman  Virginia  Commission. 
JOS.  BUTTON,  Secretary. 

The  above  extension  of  the  contracts  above  referred  to  is  hereby 
approved,  this  9th  dav  of  September.  1905. 

WILLIAM  A.  ANDERSON, 

Attorney  General  of  Virginia. 

131  Upon  the  execution  of  the  foregoing  contract  of  December 
14.  1904,  hereto  annexed.  Messrs.  Brown  Bros.  &  Co.,  Bankers 

of  New  York,  N.  Y.,  the  depository  referred  to  in  said  contract,  is- 
sued to  the  Virginia  Commission  therein  named  the  certificate  pro- 
vided for  in  said  contract,  which  was  also  in  the  form  of  a  receipt 
and  showed  that  Virginia  deferred  certificates  of  1871  to  the 
amount  of  $10,639,776.42  and  certificates  of  other  dates  to  the 
amount  of  $2,270,779.47  were  held  by  said  Brown  Bros.  &  Co.  on 
deposit  for  and  subject  to  the  control  and  disposal  of  said  Commis- 
sion ;  thus  placing  subject  to  the  complete  control  and  disposal  of 
the  Commission  considerably  more  than  two-thirds  of  the  total  of 
$12,703,451.79  of  the  certificates  of  1871  outstanding  and  in  the 
hands  of  the  public,  and  a  large  majority  of  the  total  of  $2,778,239.- 
80  of  the  other  certificates  so  outstanding. 

Thereafter,  in  January  and  February.  1905,  the  Virginia  Com- 
mission, through  its  properly  constituted  sub-committee  acting  with 
the  Attorney  General  of  Virginia,  made  to  the  Governor  and  Attor- 
ney General  of  West  Virginia,  and  to  the  Finance  Committees  of 
the  Legislature  of  that  State,  which  was  then  in  session,  a  full  state- 
ment and  presentation  of  the  maters  outstanding  and  unsettled  be- 
tween the  two  States  in  connection  with  the  deferred  certificates 
known  as  the  Virginia  Deferred  Certificates  under  a  joint  resolution 
of  the  General  Assembly  of  Virginia  approved  March  6,  1894.  and 
an  act  of  the  said  General  Assembly  approved  March  6,  1900.  and  of 
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aforesaid,  accompanied  by  an  urgent  plea  on  behalf  of  the  State  of 
Virginia  that  the  Legislature  of  West  Virginia  would,  at  least,  ap- 
point a  Committee  or  other  public  functionery  with  authority  to 
take  up  the  questions  involved  for  the  purposes  of  discussion  and  ne- 
gotiation, but  the  Commission  was  again  met,  as  it  had  been  in  a 
previous  attempt  to  open  negotiations  on  the  subject,  by  an  absolute 
refusal  on  the  part  of  the  authorities  of  West  Virginia  to  treat  on 
the  subject  at  all  thus  leaving  to  the  Virginia  Commission 

132  and  Attorney  General  of  that  State  no  possible  means  of 
bringing  about  the  settlement,  which  they  are  charged  with 

the  responsibility  of  making,  except  by  a  resort  to  the  Court  having 
jurisdiction  of  controversies  between  States. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  by  and  between 
the  Depositing  Committee,  named  as  the  party  of  the  first  part  in 
the  said  foregoing  contract  of  December  14th,  1904,  and  the  Vir- 
ginia Commission  therein  named  as  the  party  of  ths  second  part, 
the  said  Commission  acting  in  .this  behalf  by  and  with  the  advice 
and  approval  of  the  Attorney  General  of  Virginia,  that  in  accord- 
ance with  the  provisions  contained  in  the  said  foregoing  contract 
and  addendum  thereto  of  September  9th.  1905.  the  same  is  hereby 
amended,  modified  and  extended  as  follows,  to  wit : 

1st.  Neither  the  said  foregoing  contract  of  December  14th,  1904,. 
nor  the  contract  therein  referred  to  between  the  same  parties,  bear- 
ing date  September  18th,  1902.  shall  expire  on  the  first  day  of  De- 
cember, 1905,  but  the  same  shall  continue  in  force  in  all  respects  just 
as  if  no  time  limit  had  been  named  in  either  of  said  contracts,  and 
this  agreement  shall  be  taken  as  a  continuation,  modification  and  ex- 
tension of  said  contracts. 

2nd.  The  certificate  or  certificates  heretofore  given  by  Brown 
Bros.  &  Co.,  the  depository  of  the  said  Committee,  to  the  said  Vir- 
ginia Commission,  covering  the  deferred  certificates  aforesaid,  shall 
be  retained  by  the  said  Commission  and  shall  remain  in  full  force 
and  effect  without  regard  to  time  limit  and  the  said  Brown  Bros.  & 
Co.  shall  issue  and  give  to  the  said  Commission  such  other  and  fur- 
ther certificates  and  receipts  in  the  premises,  by  way  of  amendment 
or  in  lieu  of  those  already  given  or  otherwise,  as  may  be  deemed 
needful  or  desirable  in  order  to  place  said  clef  erred  certificates  more 
completely  and  finally  under  the  control  and  at  the  disposal 

133  of  the  said  Commission  for  the  purpose  of  carrying  out  this 
agreement;  and  especially  shall  they  give  such  certificates  or 

receipts  to  cover  all  such  Virginia  deferred  certificates  as  have  been 
or  may  be  deposited  with  them  and  not  covered  by  certificates  or  re- 
ceipts previously  given  to  the  Commission ;  and  the  said  Virginia 
.  Commission  are  hereby  given  and  invested  with  the  full  and  com- 
plete control  and  right  to  dispose  of  all  deferred  certificates  now  or 
hereafter  covered  by  or  embraced  in  the  receipts  and  certificates  of 
Brown  JBros.  &  Co..  as  aforesaid. 

3rd.     The  said  Virginia  Commission  hereby  stipulate  and  agree, 
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by  and  with  the  advice  and  approval  of  the  Attorney  General  of 
Virginia,  that,  in  their  judgment,  it  is  needful  and  proper,  in  order 
to  protect  the  interest  of  the  State  and  bring  about  and  carry  into 
effect  a  settlement  in  the  premises,  that  a  suit  should  be  instituted  in 
the  name  of  the  State  of  Virginia  against  the  State  of  West  Virgin- 
ia in  the  Supreme  Court  of  the  United  States  asking  for  an  adjudica- 
tion and  settlement  by  that  Court  of  the  matters  aforesaid  unsettled 
and  undetermined  between  the  two  States,  arising  or  growing  out  of 
the  debt  of  the  original  State  of  Virginia  before  its  dismemberment 
and  on  account  of  which  said  deferred  certificates  were  issued,  the 
same  to  be  brought  and  instituted  as  provided  in  the  Act  of  the  Gen- 
eral Assembly  of  Virginia,  of  March  6th,  1900,  referred  to  in  said 
contract  of  December  14th,  1904 ;  and  the  said  Virginia  Commission 
acting  by  and  with  the  advice  and  approval  of  the  Attorney  General 
of  that  State,  do  hereby  undertake  and  agree  that  such  a  suit  shall 
be  brought  against  the  State  of  West  Virginia  for  the  purpose  of 
obtaining  a  settlement  as  aforesaid,  as  soon  as'  the  pleadings,  papers 
and  documents  relating  thereto  can  be  conveniently  and  prop- 

134  erly  drawn  up  and  prepared  for  presentation  to  the  said 
Court,  which  said  suit  shall  be  instituted,  conducted  and  pro- 
ceeded with  in  all  respects  in  accordance  with  the  provisions  of  the 
said  Act  of  the  General  Assembly  of  Virginia  and  the  Joint  Resolu- 
tion of  the  said  General  Assembly  of  March  6th,  1894,  also  referred 
to  in  said  contract  of  December  14th,  1904 ;  but  the  power  to  make 
and  carry  into  effect  a  settlement  and  adjustment  in  the  premises  by 
agreement  with  West  Virginia  as  to  the  deferred  certificates  placed 
subject  to  the  control  of  the  Commission  as  aforesaid,  as  provided  in 
the  previous  contracts  aforesaid,  shall  remain  vested  in  the  said  Com- 
mission, notwithstanding  the  institution  and  pendency  of  such  suit. 

4th.  And  the  Virginia  Commission  do  further  undertake  and 
agree  that,  in  accordance  with  the  terms  and  conditions  of  the  said 
Joint  Resolution  and  Act  of  the  General  Assembly  of  Virginia,  they 
will  account  for,  pay  over  and  deliver  such  amount,  either  in  cash 
or' securities,  as  may  be  realized  from  West  Virginia  through  any 
settlement  made  by  the  said  Commission  with  that  State,  either  by 
means  of  an  adjudication  or  recovery  in  said  suit  or  otherwise,  for 
or  on  account  of  the  deferred  certificates  now  or  hereafter  deposited 
and  placed  subject  to  their  control  as  aforesaid,  to  the  said  Deposit- 
ing Committee  in  full  settlement  and  satisfaction  of  all  claims  un- 
der said  certificates ;  and  the  said  Depositing  Committees  agrees  on 
behalf  of  the  depositors  of  said  deferred  certificates  so  placed  subject 
to  the  control  of  the  said  Commission  and  on  behalf  of  those  entitled 
to  the  benefit  of  said  certificates  as  assignees  of  said  depositors  or 
otherwise  to  accept  as  aforesaid  such  amount,  either  in  cash  or  secur- 
ities, as  may  be  determined  or  ascertained  in  any  such  suit  to  be  due 
by,  or  as  may  be  realized  through  any  adjustment  or  settle- 

135  ment  as  aforesaid  from  the  State  of  West  Virginia  on  ac- 
count of  the  said  certificates  and  on  account  of  the  bonds  re- 
presented by  and  mentioned  in  the  said  certificates  respectively,  in 
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full  settlement  and  satisfaction  of  all  claims  on  account  of  said  cer- 
tificates and  on  account  of  the  bonds  therein  mentioned,  and  to  ac- 
cept and  take  such  adjudication  against  the  State  of  West  Virginia 
in  full  discharge  and  acquittance  of  all  claims  in  the  premises  against 
the  State  of  Virginia. 

5th.  It  is  further  understood  and  agreed  that  if  from  any  cause 
the  said  Commission  shall  fail  or  be  unable  to  bring  about  such  ad- 
justment or  settlement  or  to  obtain  a  determination  or  ascertain- 
ment of  the  liability  of  West  Virginia  as  hereinbefore  provided  for, 
then  it  shall  be  the  duty  of  the  said  Commission  to  restore  to  the' 
control  of  the  said  Depositing  Committee  all  such  deferred  certifi- 
cates as  may  have  been  placed  subject  to  the  control  and  disposal  of 
said  Commission  as  aforesaid. 

Richmond,  Va..  November  24th,  1905. 

J.OHN  CROSBY  BROWN,  Chairman. 
'     R.  P.  CHEW, 

WM.  C.  LEGENDRE. 
CLARENCE  CARY. 
J.  KENNEDY  TOD. 
GEO.  F.  BAKER. 
BARTLETT  S.  JOHNSTON, 

Depositing  Committee. 
JOHN  B.  MOON. 
WM.  F.  RHEA. 
H.  D.  FLOOD, 
H.  H.  DOWNING, 
H.  T.  WICKHAM. 
RANDOLPH  HARRISON. 
J.  THOMPSON  BROWN, 

Virginia  Commission. 
Attest : 

JOS.  BUTTON, 

Sec't'y  Va.  Commission. 
RO.  L.  HARRISON. 

Secretary  Committee. 

136.  The  foregoing  contract  of  this  date  was  entered  into  by 

and  with  the  advice  and  approval  of  the  undersigned.  Wil- 
liam A.  Anderson,  Attorney  General  of  Virginia,  as  in  said  contract 
state  and  set  forth:  and  the  same  is  concurred  in  by  him  as  such 
Attorney  General. 

Richmond,  Va,.  November  21th.  1905. 

(Signed)  WILLIAM  A.  ANDERSON, 

Attorney  General  of  Virginia. 

137..  This  is  to  certify  that  we,  the  undersigned,  Brown  Broth- 

ers &  Company  (Bankers),  of  59  Wall  Street,  New  York 
City,  N.  Y.,  have  received  of  the  Commission  of  the  State  of  Virgin- 
ia, constituted  and  authorized  to  act  with  respect  to  the  securities 
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which  John  B.  Moon,  of  Charlottesville,  Va.,  is  Chairman,  and  Joseph 
Button,  of  Appomattox,  Va.,  is  secretary,  the  following  Virginia 
Deferred  Certificates,  which  we  hold  on  deposit  for  and  subject  to 
the  control  and  disposition  of  said  Commission,  to  wit : 

Certificates  of  1871 : 

Principal     : $9,317,009.30 

Sterling  scrip  $10,666.66 

Dollar  scrip    32,387.00  43.053.66 

— $9,360,062.96 


Certificates  of  1879 : 

Principal      $403,362.62 

Dollar  scrip  $33  890.83 

Sterling  scrip    ......       3,389.16  37,279.99 


Certificates  of  1882 : 

Principal      $716,416.07 

Scrip     545,787.36 


440,642.61 


1,262,203.43 


Certificates  of  1892: 

Principal      $259,825.71 

$284,563.93   * 

544,389.64 

$11,607,298.64 

And  we  further  agree  to  hold  on  deposit  for  and  subject  to  the 
control  of  said  Commission  as  aforesaid  such  further  certificates  as 
may  be  deposited  with  us  through  or  for  the  said  Commission,  be- 
tween this  and  the  18th  day  of  September,  1905. 

Given  under  our  hands  this  14th  day  of  December,  1904. 

BROWN  BROTHERS  &  CO. 

138  Brown  Brothers  &  Co.,  59  Wall  Street. 

West  Virginia  Debt  Settlement.  (C) 

New  York,  January  23rd,  1905. 

Hon.  John  B.  Moon,  chairman  Virginia  debt  commission,   Char- 
lottesville, Va. 

Dear  Sir: — Since  we  gave  you  the  receipt  and  certificate  of  De- 
posit of  December  14th,  1904,  there  have  been  deposited  with  us, 
and  we  hold  for  and  subject  to  the  control  and  disposition  of  your 
Colnmission,  the  following  Virginia  Deferred  Certificates : 

Issued  under  act  of  1871,  to  amount  of $1,279,713.46 

do.  1882,  do. 23,477.12 

do.  1892,  do.  66.67 


Total  additional  certificates $1,303,257.25 

These  certificates  are  held  by  us  for  your  Commission  in  like 
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manner,  and  on  the  same  terms  and  conditions  as  those  specified  in 
our  said  receipt  and  certificate  of  December  14th,  1904. 
We  remain,  yours  very  truly, 

BROWN  BROTHERS  &  CO. 

P.  S. — The  complete  statement  is  as  follows : 

Issue  of  1871 : 

Principal $10,596,402.76 

Sterling  scrip $10,666.66 

Dollar  scrip 32,707.00  43.373.66 

— $10;639,776.42 


Issue  of  1879 : 

Principal .  $403,362.62 

Dollar  scrip $33,890.83 

Sterling  scrip 3,389.16  37,279,99 


Issue  of  1882 : 

Principal $738,819.72 

Scrip 546,860.83 


Issue  of  1392: 

Principal $259,825.71 

Scrip 284.630.60 


440,642.61 


1,285,680.55 


544.456.31 


Total  deposit  to  January  23rd,  1905 $12,910,555.89 

B.  B.  &  CO. 

139  Brown  Brothers  &  Co..,  59  Wall  Street 

West  Virginia  Debt  Settlement.  (T.)  . 

New  York,  January  A.th,  1906. 
Hon.  John  B.  Moon,  chairman  Virginia  debt  commission,   Char- 
lottesville, Va. 

Dear  Sir  :  Since  we  gave  you  the  receipt  and  Certificate  of  De- 
posit of  December  14th,  1904,  there  have  been  deposited  with  us, 
and  we  hold  for  and  subject  to  the  control  and  disposition  of  your 
Commission,  the  following  Virginia  Deferred  Certificates : 

These  certificates  are  held  by  us  for  your  Commission  in  like 
manner,  and  on  the  same  terms  and  conditions  as  those  specified  in 
our  said  receipt  and  Certificate  of  December  14th,  1904. 
We  remain,  yours  very  truly, 

BROWN  BROTHERS  &  CO. 

Issued  under  the  act  of  1871,  to  amount  of $1,491,231.13 

do.  1879,        do 23,250.00 

do.  1882,         do '. ...        51,588.97 

do.  1892,        do 66.67 


Total  additional  certificates   $1,566,136.77 

P.  S.— The  complete  statement  is  as  follows: 
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Issue  of  1871 : 

Principal $10,806,785.43 

Sterling  scrip $10,666.66 

Dollar  scrip 33.842.00  44,508.66 


Issue  of  1879 : 

Principal $426,612.62 

Dollar  scrip $33,890.83 

Sterling   scrip    ....       3,389.16  37,279.99 


Issue  of  1882 : 

Principal  $757,653.05 

Scrip   556,139.35 


$10,851,294.09 


463,892,61 


1,313,792.40 


Issue  of  1892 : 

Principal $259,825.71 

Scrip   284,630.60 

544,456.31 

Total  deposit  to  January  4th,  1906   $13,173,435.41 

BROWN  BROTHERS  &  CO. 
140       State  of  New  York, 

County  of  New  York,  To-wit: 

I,  Wm.  Gerard  Vermilye,  being  first  duly  sworn,  do  depose  and 
say  that  I  am  one  of  the  Cashiers  of  Brown  Brothers  &  Co.,  bank- 
ers of  New  York,  N.  Y.,  and  have  charge  of  their  vaults  and  of  the 
securities  therein  deposited,  including  the  securities  known  as  Vir- 
ginia deferred  Certificates,  and  that  I  have  had  charge  of  the  filing 
of  said  certificates  deposited  with  said  Brown  Brothers  &  Co.  and  of 
the  keeping  of  a  record  thereof  as  filed ;  and  that  the  statement  or 
certificate  of  the  said  Brown  Brothers  &  Co.  hereunto  annexed  made 
to  John  B.  Moon,  Chairman  of  the  Virginia  Debt  Commission,  bear- 
ing date  January  4th,  1906,  correctly  sets  forth  the  said  Virginia 
Deferred  Certificates  so  deposited  and  placed  in  the  vaults  of  said 
Brown  Brothers  Co.  which  said  certificates  to  the  amount  set  forth 
in  said  statement  of  Brown  Brothers  &  Co.  have  been  by  order  of 
the  said  Virginia  Commission  this  day  placed  in  sealed  boxes  and 
transferred  to  the  Central  Trust  Company  of  New  York,  N.  Y. 

WM.  GERARD  VERMILYE. 

The  foregoing  affidavit  was  this  day  subscribed  and  sworn  to  by 
Wm.  Gerard  Vermilye  before  me,  a  Notary  Public  in  and  for  the 
State  and  County  of  New  York. 

Given  under  my  hand  and  Notarial  Seal  this  5th  day  of  January, 
1906.  LEG-RAND  VAN  VALKENBURGH, 

[notarial  seal.]  Notary  Public,  Kings  County. 

Certificates  filed  in  New-  York  County. 
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141  Central  Trust  Company  of  New  York. 

54  Wall  Stkeet,  January  5th,  1906. 

The  undersigned,  the  Central  Trust  Company  of  New  York,  N. 
Y.,  hereby  certifies  and  acknowledges  that  it  has  this  day  received 
from  Brown  Brothers  &  Co.  three  boxes  under  seal  said  to  contain 
the  Virginia  deferred  Certificates  to  the  amount  of  $13,173,435.41 
referred  to  in  tht  communication  of  said  Brown  Brothers  &  Com- 
pany to  John  B.  Moon,  Chairman  of  the  Virginia  Commission,  bear- 
ing date  January  4th,  1906,  which  said  sealed  boxes  and  their  con- 
tents are  held  by  the  undersigned  Trust  Company  on  deposit  for 
and  subject  to  the  order  and  control  of  the  Virginia  Commission, 
constituted  and  authorized  to  act  with  respect  to  said  Deferred  Cer- 
tificates under  a  joint  resolution  of  the  General  Assembly  of  the 
State  of  Virginia,  approved  March  6th,  1894,  and  an  act  of  the  said 
General  Assembly  approved  March  6th,  1900,  of  which  John  B. 
Moon,  of  Charlottesville,  Va.,  is  Chairman,  and  Joseph  Button,  of 
Appamatox,  Va.,  is  Secretary,  the  said  certificates  having  been 
turned  over  to .  the  undersigned  Trust  Company  by  said  Brown 
Brothers  &  Company  to  be  held  by  the  undersigned  on  deposit  for 
and  subject  to  the  control  and  disposal  of  said  Virginia  Commis- 
sion as  above  stated. 

CENTRAL  TRUST  CO.,  OF  N.  Y., 
(Signed)         F.  L.  GRANT,  Sec'y. 

142  Virginia,  Second  Auditor's  Office. 
(Statement  Made  Sept,  17,  1902.) 

West  Virginia  Certificates  Issued  l)n  Virginia  in  Funding  Her 

Debt. 

In  hands  of 
the  public. 

Act  March  30,  1871    $15,281,970  47 

".        "        "      "     held  by  Com. 

"      "      sinking  fund..     2,026,439  39 
"      "      literary    fund.        552,079  29 

$2,578,518  68 

$12,703,451  79 

Act  March  28,  1879 564,258  87 

Act  Feb.  14,  1882   $1,775,603  48 

Held  by  literary  fund  166,943  33 

1,608,660  15 

Act  Feb.  20,  1892   .  .' 605,320  78 


Total  amount  in  the  hands  of  the  public $15,481,691  59 

Total  amount  held  by  the  Com.  S.  fund 2,026,439  39 

Total  amount  held  by  the  literary  fund 719,022  62 


Total  amount  of  W.  Va.  script  issued $18,227,153  60 

In  hands  of  public  $15,481,691  59 

Held  by  State  of  Virginia  2,745,462  01 

Total  issue  of  W.  Va.  script $18,227,153  60 
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I  hereby  certify  that  the  above  statement  correctly  sets  forth  the 
amount  of  "West  Virginia  certificates,  issued  by  Virginia  in  fund- 
ing her  old  obligations,  as  shown  by  the  books  of  this  office. 

(Signed)  JNO.  G.  DEW, 

Second  Auditor  of  Virginia. 
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Supreme  Court  of  the  United  States. 


OCTOBER  TERM,    1906. 


DEMURRER 


IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


OCTOBER  TERM,  1906. 


ORIGINAL  NO.  7. 

Commonwealth  of  Virginia 

vs.     ) 
State  of  "West  Virginia. 

To  the  Honorable,  the  Chief  Justice  and  the  Associate  Justices  of 
the  Supreme  Court  of  the  United  States: 

Your  petitioner,  the  State  of  West  Virginia,  one  of  the  United 
States  of  America,  by  "William  M.  O.  Dawson,  Governor,  and  Clarke 
W.  May,  Attorney  General,  humbly  prays  leave  to  file  the  sworn 
demurrer  herewith  presented,  to  the  bill  of  complaint  in  the  above 
entitled  cause. 

It  is  humbly  submitted  that,  by  an  examination  of  the  bill  of 
complaint  in  this  cause,  it  will  be  observed  that  there  is  nothing  in 
said  bill  contained  showing  a  controversy  between  said  Common- 
wealth of  Virginia  and  said  State  of  West  Virginia  justifiable  in 
this  court. 

Wherefore,  your  petitioner  humbly  prays  leave  to  file  her  said  de- 
murrer, and  that  a  day  may  be  fixed  by  your  Honors  for  the  hear- 
ing of  the  same. 

And  as  in  duty  bound  your  petitioner  will  ever  pray. 


Governor  of  West  Virginia. 


Attorney  General  of  West  Virginia. 


Counsel. 
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OCTOBER  TERM,  1906. 


OBIGINAL  NO.  7. 

Commonwealth  op  Virginia 

vs.     ) 
State  op  West  Virginia. 

The  demurrer  of  the  State  of  West  Virginia,  defendant  above 
named,  by  William  M.  0.  Dawson,  Governor,  and  Clarke  W.  May, 
Attorney  General  of  said  State  of  West  Virginia,  to  the  bill  of  com- 
plaint of  the  Commonwealth  of  Virginia,  complainant,  by  William, 
A.  Anderson,  Attorney  General  of  said  Commonwealth  of  Vir- 
ginia. 

The  defendant,  the  State  of  West  Virginia,  above  named,  not 
confessing  or  acknowledging  all  or  any  of  the  matters  and  things 
in  the  said  complainant's  bill  to  be  true  in  such  manner  and  form 
as  the  same  are  set  forth  and  alleged,  or  in  any  way  or  manner, 
demurs  thereto,  and  for  the  cause  of  demurrer  shows : 

First:  The  jurisdiction  of  this  Court  does  not  extend  to  the 
character  of  demands,  alleged  in  the  bill  in  this  cause,  being  in 
substance  simple  demands  for  money,  and  this  Court  could  not  en- 
force a  judgment  for  money  against  one  of  the  sovereign  states  of 
the  Union  of  the  United  States  in  any  way  or  manner. 

Second :  The  bill  on  its  face  shows  that  the  said  Commonwealth 
of  Virginia  has  no  suable  interest  in  the  demands  for  money  set 
out  therein  which  would  entitle  her  to  the  relief  prayed  for  therein, 
and  that  the  said  demands  if  recovered  would  be  only  for  the  bene- 
fit of  certain  individuals,  who  are  the  holders  of  the  alleged  evi- 
dences of  debt  mentioned  in  said  bill. 

Third:  The  bill  on  its  face  shows  that  so  far  as  said  Common- 
wealth of  Virginia  may  have  any  ownership  of  any  of  such  alleged 
evidences  of  debt,  the  acts  of  the  Legislature  of  said  Common- 
wealth, claimed  by  the  said  Attorney  General  thereof  as  authority 
to  institute  this  cause,  do  not  in  fact  authorize  any  suit  therefor  to 
be  instituted,  but  only  authorizes,  if  any  authority  at  all  is  given, 
action  on  the  part  of  the  Commission  in  said  bill  mentioned  and 
said  Attorney  General  for  the  benefit  and  at  the  expense  of  the  in- 
dividuals in  the  bill  and  exhibits  called  "Certificate  holders," 
which  is  in  effect  giving  the  use  of  the  name  of  said  Commonwealth 
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to  such  "Certificate  holders"  for  the  purpose  of  attempting  to  col- 
lect their  alleged  private  money  demands  against  said  State  of 
West  Virginia. 

Fourth :  The  said  bill  does  not  sufficiently  and  definitely  set  out 
therein  the  alleged  demands  for  money  claimed  therein,  so  that  a 
complete  and  proper  answer  can  be  made  thereto. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  in  the 
said  bill,  this  defendant  demurs  thereto  and  humbly  demands  the 
judgment  of  this  Court  whether  she  shall  be  compelled  to  make 
any  further  or  other  answer  to  the  said  bill,  and  prays  to  be  hence 
dismissed  with  her  costs  and  charges  in  the  matter  most  wrong- 
fully sustained. 

Governor  of  West  Virginia. 


Attorney  General  of  West  Virginia. 


State  of  West  Virginia, 

County  of  Kanawha,  ss. 

This  day  there  personally  appeared  before  me,  the  undersigned 
Clerk  of  the  Supreme  Court  of  Appeals  of  the  State  of  West  Vir- 
ginia, William  M.  0.  Dawson,  Governor  of  said  State,  and  Clarke 
W.  May,  Attorney  General  of  said  State,  representing  the  said 
State  of  West  Virginia,  the  defendant  in  the  above  entitled  cause, 
and  whose  names  as  such  are  signed  to  the  foregoing  demurrer, 
and  being  by  me  duly  sworn,  say  that  they  are  respectively  the  of- 
ficers of  the  defendant,  the  said  State  of  West  Virginia,  as  above 
set  out,  and  that  the  foregoing  demurrer  is  not  interposed  for  delay 
and  that  the  same  is  true  in  point  of  fact. 

Given  under  my  hand  as  Clerk  of  said  Court  and  the  official  seal 
thereof day  of  October,  1906. 


Clerk  of  the  Supreme  Court  of  Appeals 

of  the' State  of  West  Virginia. 

I,  Clarke  W.  May,  Attorney  General  of  the  State  of  West  Vir- 
ginia, hereby  certify  that  in  my  opinion  the  foregoing  demurrer  is 
well  founded  in  point  of  law. 


Attorney  General  of  West  Virginia. 


Supreme  Court  of  the  United  States. 


OCTOBER  TERM,    1906. 


AMENDED  DEMURRER. 


d 


IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


OCTOBER  TERM,  1906. 


Original  No.  7 '. 

COMMONWEALTH  OF  VIRGINIA. 

vs. 

STATE  OF  WEST  VIRGINIA. 

AMENDED  DEMURRER. 

The  defendant,  The  State  of  West  Virginia,  by  William  M.  0. 
Dawson,  Governor,  and  Clarke  W.  May,  Attorney  General,  of  said 
State,  not  confessing  or  acknowledging  all  or  any  of  the  matters 
and  things  in  the  said  complainant's  bill  to  be  true  in  manner 
and  form  as  the  same  are  set  forth  and  alleged,  or  in  any  way 
or  manner,  presents  this  amended  demurrer  thereto,  and  for  cause 
of  demurrer  shows : 

First.  That  it  appears  by  said  bill  that  there  is  a  misjoinder 
of  parties  plaintiff  and  a  misjoinder  of  causes  of  action.  The 
said  bill  is  brought  by  the  Commonwealth  of  Virginia  to  recover 
debts  alleged  to  be  due  to  her  in  her  own  right  from  the  defend- 
ant for  property  and  money  alleged  to  have  been  transferred  and 
delivered  to  the  defendant  under  certain  acts  of  the  legislature 
passed  in  1863,  and  also,  as  trustee  for  the  owners  of  certain 
certificates  mentioned  and  described  in  said  bill,  to  have  an  ac- 
counting to  ascertain  and  declare  the  amount  claimed  to  be  due 
from  the  defendant  as  her  just  proportion  of  the  public  debt  of 
the  plaintiff  prior  to  the  first  day  of  January,  1861. 

Second.  That  this  court  has  no  jurisdiction  of  either  the  par- 
ties to  or  the  subject-matter  of  this  action,  because  it  appears  by 
the  said  bill  that  the  matters  therein  set  forth  do  not  constitute, 
within  the  meaning  of  the  Constitution  of  the  United  States,  such 
a  controversy,  or  such  controversies,  between  the  Commonwealth 
of  Virginia  and  the  State  of  West  Virginia  as  can  be  heard  and 
determined  in  this  court,  and  this  court  has  no  power  to  render 
or  enforce  any  final  judgment  or  decree  thereon. 

Third.  That  it  appears  by  said  bill  that  the  plaintiff  herein 
sues  as  trustee  for  the  benefit  of  a  number  of  individuals  who 
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are  the  alleged  owners  of  certain  certificates  in  the  said  bill  set 
forth  and  described. 

Fourth.  That  the  said  bill  does  not  state  facts  sufficient  to 
entitle  the  Commonwealth  of  Virginia  to  the  relief  prayed  for,  or 
to  any  relief,  either  in  her  own  right  or  as  trustee  for  the  owners 
of  the  certificates  therein  set  forth  and  described. 

Fifth.  That  it  does  not  appear  by  said  bill  that  the  Attorney 
General  has  ever  been  authorized  to  institute  and  prosecute  this 
suit  in  the  name  of  the  Commonwealth  of  Virginia  in  her  own 
right,  but  only  as  trustee  for  the  use  and  benefit  of  the  owners  of 
certain  certificates  mentioned  in  the  act  of  March  6,  1900,  which 
is  referred  to  and  made  part  of  said  bill. 

Sixth.  That  the  said  bill  does  not  sufficiently  and  definitely 
set  forth  the  claims  and  demands  relied  upon,  but  the  allegations 
thereof  are  so  indefinite  and  uncertain  that  no  proper  answer 
can  be  made  thereto. 

Seventh.  That  the  allegations  in  the  said  bill  are  not  sufficient 
to  entitle  the  plaintiff  therein,  either  in  her  own  right  or  as 
trustee,  to  an  account  or  to  a  discover}7  from  this  defendant. 

Eighth.  That  the  said  bill  does  not  contain  any  prayer  for  a 
judgment  or  decree  or  any  other  final  relief  against  this  defend- 
ant. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  in 
the  said  bill,  this  defendant  demurs  thereto  and  humbly  demands 
the  judgment  of  this  court  whether  she  shall  be  compelled  to 
make  any  further  or  other  answer  to  the  said  bill,  and  prays  to 
be  hence  dismissed  with  her  costs  and  charges  in  the  matter  most 
wrongfully  sustained. 

W.  M.  0.  Dawson, 
Governor  of  West  Virginia. 
Clarke  W.  May, 
Attorney  General  of  West  Virginia. 
State  of  West  Virginia, 

County  of  Kanawha,  ss: 

This  day  there  personally  appeared  before  me,  the  under- 
signed, clerk  of  the  Supreme  Court  of  Appeals  of  the  State  of 
West  Virginia,  William  M.  0.  Dawson,  Governor  of  said  State, 
and  Clarke  W.  May,  Attorney  General  of  said  State,  representing 
the  said  State  of  West  Virginia,  the  defendant  in  the  above  en- 
titled cause,  and  whose  names  as  such  are  signed  to  the  foregoing 
amended  demurrer,  and,  being  by  me  duly  sworn,  say  that  they 
are  respectively  the  officers  of  the  defendant,  the  said  State  of 
West  Virginia,  as  above  set  out.  and  that  the  foregoing  amended 
demurrer  is  not  interposed  for  delay  and  that  the  same  is  true 
in  point  of  fact. 

Given  under  my  hand  as  clerk  of  said  court  and  the  official 
seal  thereof  this  23rd  day  of  February,  1907. 

Wm  B.  Mathews, 
Clerk  of  the  Supreme  Court  of  Appeals 

of  the  State  of  West  Virginia. 
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I,  Clarke  "W.  May,  Attorney  General  of  the  State  of  West 
Virginia,  hereby  certify  that  in  my  opinion  the  foregoing  amend- 
ed demurrer  is  well  founded  in  point  of  law. 

Clarke  W.  Mat, 
Attorney  General  of  West  Virginia. 


i 


Supreme  Court  of  the  United  States. 


OCTOBER  TERM,  1906. 


BRIEF  FOR  DEFENDANT. 


IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


COMMONWEALTH  OF  VIRGINIA 

vs. 

STATE  OF  WEST  VIRGINIA. 


BRIEF  FOR  THE  DEFENDANT. 


STATEMENT  OF  THE  CASE  UPON  DEMURRER. 

On  January  first,  1861,  Virginia  was  indebted  on  account  of 
the  issuance  of  bonds  at  various  times  prior  thereto  in  the  aggre- 
gate amount  of  $31,800,712.90,  upon  which  past  due. interest  in- 
cluding the  interest  maturing  on  that  date  amounted  to  $1,045,- 
183.01. 

On  July  first,  1863,  a  date  ten  days  subsequently  to  the  admis- 
sion of  West  Virginia  as  a  State  into  the  Union, -the  bill  shows  a 
public  indebtedness  of  the  plaintiff,  including  principal  of  said 
bonds  and  the  interest  accrued  and  unpaid  thereon,  amounting  in 
the  aggregate  to  $39,098,922.00.  Of  this  sum,  $5,954,716.08  is  in- 
terest, and  the  residue,  $33,141,212.92,  is  principal,  representing 
the  entire  indebtedness  against  the  State  of  Virginia  at  the  time  of 
the  formation  and  admission  into  the  Union  of  West  Virginia. 
This  indebtedness  was  held  by  private  owners  of  bonds  which 
Virginia  had  issued  and  sold  upon  her  own  account. 

In  1871  the  Legislature  of  Virginia  passed  an  act  providing 
for  the  funding  and  payment  of  her  public  debt,  in  which,  among 
other  things,  there  is  recited  that  the  people  of  Virginia  being 
anxious  for  the  prompt  liquidation  of  her  portion  of  the  said  debt, 
which  was  estimated  by  said  act  to  be  two-thirds  of  the  entire 
indebtedness  incurred  by  the  State  of  Virginia,  and  also  suggesting 
that  the  authorities  of  West  Virginia  might  prefer  to  pay  that 
State's  portion  of  the  said  indebtedness  to  the  holders  thereof,  and 
to  enable  the  State  of  West  Virginia  to  settle  her  portion  of  the 
said  debt  with  the  holders  thereof,  allotted  to  West  Virginia  by 
her  own  ex  parte  and  gratuitous  act  the  payment  of  the  other  third 
of  said  debt.     The  act  provides  for  the  surrender  of  the  old  and 
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the  acceptance  of  the  new  bonds  of  Virginia  for  two-thirds  of  the 
amount  of  said  aggregate  indebtedness,  and  the  issuance  to  the 
owners  or  holders  of  the  other  one-third  of  the  amount  due  upon 
the  old  bonds,  certificates  bearing  the  same  date  as  the  new  bonds 
representing  the  funded  debt  of  Virginia,  setting  forth  the  form 
of  the  bond  which  is  not  funded,  and  the  payment  thereof  to  be 
provided  for  in  accordance  with  such  settlement  as  might  there- 
after be  had  between  the  States  of  Virginia  and  West  Virginia. 

In  1879  a  further  act  was  passed  by  the  Legislature  of  Virginia 
regarding  her  said  debt,  which  provides,  among  other  things,  for 
the  issuance  of  certificates  on  West  Virginia  to  the  holders  of  the 
old  bonds  who  had  not  already  received  such  certificates,  and  that 
the  State  of  Virginia  would  aid  the  holders  of  certificates  issued  by 
Virginia,  in  negotiating  with  the  State  of  West  Virginia  for  an 
amicable  settlement  of  all  the  claims  of  such  creditors  holding  the 
certificates  issued  by  Virginia  against  the  State  of  West  Virginia, 
and  that  the  acceptance  of  such  certificates  for  West 
Virginia's  one- third  issued  under  the  acts  of  the  Legislature  of 
Virginia,  should  be  taken  and  held  as  a  full  and  absolute  release  of 
Virginia  from  all  liability  on  account  of  said  certificates. 

In  1882  another  act  was  passed  by  the  Legislature  for  the  ex- 
press purpose  of  ascertaining  and  declaring  Virginia's  equitable 
share  of  the  debt  created  before  and  actually  existing  at  the  time 
the  State  of  West  Virginia  was  formed,  the  design  of  which  act 
was  to  make  a  full  settlement  of  said  debt,  and  thus  present  a  true 
state  of  the  account  between  Virginia  and  her  creditors,  which  em- 
bodies a  recital  to  that  effect,  and  which  provides  for  the  issuance 
of  certain  certificates  by  the  Commonwealth  of  Virginia,  covering 
the  one-third  of  her  indebtedness  claimed  to  be  payable  by  the 
State  of  West  Virginia,  and  there  is  recited  in  the  form  of  said  cer- 
tificate that  the  Commonwealth  of  Virginia  has  discharged  her 
equitable  share  of  her  debt  evidenced  by  such  certificate,  leaving 
a  balance  with  interest  to  be  accounted  for  by  the  State  of  West 
Virginia,  without  recourse  upon  the  Commonwealth  of  Virginia. 
These  certificates  were  accordingly  issued  by  Virginia  and  received 
and  accepted  by  the  holders  of  that  part  of  the  original  debt  rep- 
resented by  said,  certificates,  all  of  the  old  bonds  surrendered  to  the 
Commonwealth  of  Virginia  and  cancelled,  and  Virginia  thereby 
relieved  from  all  liability  on  her  own  account  to  the  holders  of  the 
West  Virginia  deferred  certificates. 

The  only  obligation  left  upon  Virginia  after  the  issuance  of 
these  deferred  certificates  purporting  to  represent  West  Virginia's 
portion  of  the  debt  of  Virginia  gratuitously  fixed  ex  parte  by  the 
State  of  Virginia,  and  accepted  by  the  holders  of  that  part  of  the 
original  debt  of  Virginia  in  settlement  thereof,  was  to  use  her  of- 
fices and  endeavors  to  effect  payment  thereof,  or  its  adjustment 
in  some  way,  by  the  State  of  West  Virginia.  By  this  arrangement, 
effected  alone  by  the  State  of  Virginia  with  her  creditors,  she  was 
relieved  from  all  substantial  liability — in  fact  from  any  pecuniary 
liability — as  to  the  one-third  of  her  indebtedness  created  by  her 
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prior  to  the  formation  and  admission  into  the  Union  of  the  State 
of  "West  Virginia. 

This  suit  was  instituted  in  part  for  the  recovery  of  that  portion 
of  the  debt  of  Virginia  created^  prior  to  and  existing  on  June  20, 
1863,  the  date  of  the  admission  of  West  Virginia  into  the  Union 
and  is  the  gravamen  of  the  complainant 's  bill. 

Another  claim  asserted  by  said  bill  is  an  alleged  indebtedness 
evidenced  by  the  bonds  of  Virginia  and  other  liabilities  held  by 
and  due  to  the  Commissioners  of  the  Sinking  Fund  and  the  Lit- 
erary Fund  of  said  State,  as  created  under  her  laws,  amounting, 
the  former  to  $1,462,993.00,  and  the  latter  to  $1,543,669.00,  as  of 
the  date  of  January  first,  1861. 

This  cannot  be  treated  as  a  debt  within  the  meaning  of  that 
term  to  be  asserted  against  the  State  of  West  Virginia,  because 
these  Commissioners  were  simply  agents  for  the  management  and 
control  of  a  part  of  the  internal  fiscal  affairs  of  the  Commonwealth 
of  Virginia,  and  the  use  of  which  was  and  is  available  only  to  the 
State  of  Virginia  for  the  advancement  of  her  own  peculiar  State 
interests. 

Another  and  further  claim  made  by  the  said  bill  is  for  the 
collection  or  payment  for  all  property,  real,  personal  and  mixed, 
owned  by  or  appertaining  to  the  said  State  of  Virginia,  and  being 
within  the  boundaries  of  the  State  of  West  Virginia,  which  passed 
to  and  became  the  property  of  the  latter  State,  and  was  taken  and 
appropriated  to  her  own  use  by  the  State  under  the  provisions  of 
an  act  passed  by  the  State  of  Virginia,  in  February,  1863,  the  bill 
alleging  that  the  property  passing  to  the  State  of  West  Virginia 
under  and  by  virtue  of  the  said  act,  consisted  of  a  number  of  items 
alleged  to  amount  in  the  aggregate  to  several  millions  of  dollars, 
the  exact  amount  of  which  complaint,  it  is  alleged,  is  unable  to 
definitely  ascertain  and  state. 

These  three  classes  of  claims  made  by  the  complainant  in  her  bill 
constitute  the  sum  total  of  the  demand  made  by  her  against  the 
defendant  in  this  suit. 

The  first  effort  of  Virginia  to  fund  her  said  debt  was  the  Act  of 
the  General  Assembly  approved  March  30,  1871,  in  which  she  de- 
clared her  portion  thereof  to  be  two-thirds,  and  provided  a  plan  for 
its  funding  and  payment,  and  as  to  the  residue  thereof  this  Act  de- 
clares : 

"Upon  the  surrender  of  the  old  and  the  acceptance  of 
the  new  bond  for  two-thirds  of  the  amount  due  as  provided 
in  the  last  preceding  section,  there  shall  be  issued  to  the 
owner  or  owners,  for  the  other  one-third  of  the  amount 
due  upon  the  old  bond,  stock  or  certificate  of  indebtedness 
so  surrendered,  a  certificate  bearing  the  same  date  as  the  new 
bond,  setting  forth  the  amount  of  the  bond  which  is  not 
funded  as  provided  in  the  last  preceding  section,  and  that 
payment  of  said  amount  with  interest  thereon  at  the  rate 
prescribed  in  the  bond  surrendered,  will  be  provided  for  in 
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accordance  with  such  settlement  as  shall  hereafter  be  had 
between  the  States  of  Virginia  and  West  Virginia  in  regard 
to  the  public  debt  of  the  State  of  Virginia  existing  at  the 
time  of  its  dismemberment,  and  that  the  State  of  Virginia 
holds  said  bonds,  so  far  as  unfunded,  in  trust  for  the  holder 
or  his  assignees ;  and  provided  further,  that  until  such  final 
settlement  with  West  Virginia,  there  shall  be  paid  upon 
what  are  known  as  sterling  bonds,  in  the  manner  now  pre- 
scribed by  law,  two-thirds  of  the  interest  accruing  on  the 
principal  of  said  bonds,  after  July  first,  eighteen  hundred 
and  seventy-one,  and  for  the  interest  accrued  to  said  date 
certificates  dated  on  that  day  shall  be  issued,  drawing  the 
same  rate  of  interest  as  the  bonds,  two-thirds  of  which  shall 
be  paid  as  provided  to  be  paid  on  the  bonds.  The  remaining 
one-third  of  unpaid  interest,  both  on  the  bonds  and  certifi- 
cates, shall  be  payable  in  money,  and  the  principal  of  said 
certificates  in  new  sterling  bonds  of  the  same  character  as 
the  old,  in  accordance  with  such  final  settlement  as  shall  be 
made  with  West  Virginia." 

(Plaintiff's  Bill,  pp.  14,  15.) 

Under  the  terms  of  this  statute  Virginia  still  remained  liable  for 
the  payment  of  her  entire  debt  including  the  one-third,  unfunded, 
for  which  deferred  payment  certificates  were  to  be  issued,  payable 
upon  final  settlement  between  Virginia  and  West  Virginia. 

The  next  effort  of  Virginia  to  adjust  her  bonded  indebtedness 
created  prior  to  the  formation  of  West  Virginia  as  a  State,  was  the 
Act  of  her  General  Assembly,  approved  March  28,  1879,  whereby 
she  provided  an  abatement  of  the  rate  of  interest  and  divided  her 
then  outstanding  indebtedness  into  two  classes,  as  follows: 

' '  Class  I,  which  shall  be  taken  to  include  all  tax-receivable 
coupon  bonds,  and  all  registered  bonds  and  fractional  cer- 
tificates which  are  convertible  under  the  act  approved  March 
thirtieth,  eighteen  hundred  and  seventy-one,  into  such  tax- 
receivable  coupon  bonds. 

"Class  II,  which  shall  be  taken  to  include  all  bonds 
funded  under  the  act  approved  March  thirtieth,  eighteen 
hundred  and  seventy-one,  as  amended  by  the  act  approved 
March  seventh,  eighteen  hundred  and  seventy -two;  and  also 
two-thirds  of  the  face  value,  with  two-thirds  of  the  unpaid 
accrued  interest  up  to  the  first  of  July,  eighteen  hundred 
and  seventy-one,  on  all  unfunded  bonds,  including  sterling 
bonds. ' ' 

(Plaintiff's  Bill,  pp.  17,  18.) 

This  act  also  declares  as  to  the  liability  of  West  Virginia  touch- 
ing the  said  indebtedness  of  the  complainant,  as  follows : 

' '  The  owners  of  all  classes  of  bonds  mentioned  in  this  act, 
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who  shall  exchange  their  securities  for  the  bonds  created 
under  this  act,  and  who  shall  not  have  yet  received  certifi- 
cates representing  the  remaining  one-third  of  their  principal 
and  interest,  due  and  payable  by  the  State  of  West  Virginia, 
shall  receive  certificates  of  a  like  character  to  those  issued 
under  the  act  of  March  thirtieth,  eighteen  hundred  and  sev- 
enty-one, when  they  make  such  exchange,  and  the  State  of 
Virginia  will  negotiate  or  aid  the  creditors  holding  all  of 
such  certificates  issued,  under  this  act,  or  previous  acts,  in 
negotiating  with  the  State  of  "West  Virginia  for  an  amica- 
ble settlement  of  the  claims  of  such  creditors  against  the 
State  of  West  Virginia.  The  acceptance  of  the  said  certifi- 
cates for  West  Virginia's  one-third,  issued  under  this  act, 
shall  be  taken  and  held  as  a  full  and  absolute  release  of  the 
State  of  Virginia  from  all  liability  on  account  of  said  cer- 
tificates. ' ' 

(Plaintiff's  Bill,  p.  19.) 

Under  these  acts  of  the  Legislature  of  Virginia,  nearly  if  not 
quite  all  of  her  said  indebtedness  was  funded  on  the  basis  pre- 
scribed by  these  enactments,  thus  relieving  her  of  all  liability  upon 
the  one-third  part  of  her  original  ante-bellum  obligations. 

A  third  expression  of  Virginia  touching  her  said  debt,  so  far  as 
the  same  relates  to  West  Virginia,  is  that  embraced  in  an  Act  of 
her  Legislature  approved  February  14,  1882,  which  is  entitled  as 
follows : 

"An  act  to  ascertain  and  declare  Virginia's  equitable 
share  of  the  debt  created  before  and  actually  existing  at  the 
time  of  the  partition  of  her  territory  and  resources  and  to 
provide  for  the  issuance  of  bonds  covering  the  same,  and  the 
regular  and  prompt  payment  of  interest  thereon." 
(Plaintiff's  Bill,  p.  21.) 

This  act  contains  an  extended  preamble  setting  forth  what  pur- 
ports to  be  an  account  between  the  state  and  her  creditors,  showing 
the  aggregate  of  principal  and  interest  in  two  distinct  totals  in  sep- 
arate columns,  declaring  the  assumption  of  two-thirds  thereof  as 
her  equitable  portion,  fixing  the  total  amount  of  this  equitable  por- 
tion as  of  July  1st,  1882,  at  $21,035,377.15,  and  then  provides  for 
the  funding  of  this  debt  by  the  'issuance  of  bonds  drawing  interest 
at  the  rate  of  three  per  cent. 

This  act  also  further  provides  as  follows : 

"For  all  balances  of  such  indebtedness,  constituting  West 
Virginia's  share  of  the  old  debt,  principal  and  interest,  in 
the  settlement  of  Virginia's  equitable  share  as  aforesaid,  the 
said  board  of  sinking  fund  commissioners  shall  issue  a  cer- 
tificate, as  follows : 

"No 

"The  Commonwealth  of  Virginia  has  this  day  discharged 
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her  equitable  share  of  the  (registered  or  coupon,  as  the  ease 

may  be)   bond  for   dollars,  held  by 

,  dated  the  ....  day  of , 

and  numbered   ,  leaving  a  balance  of 

dollars,  with  interest  from  , , 

to  be  accounted  for  by  the  State  of  West  Virginia,  without 
recourse  upon  this  Commonwealth, 

' '  Done  at  the  capitol  of  the  State  of  Virginia,  this  ...... 

day  of eighteen 

" ,  Second  Auditor. 

(Plaintiff's  Bill,  pp.  28,  29.') 

A  further  act  of  the  General  Assembly  of  Virginia  was  passed, 
approved  February  20,  1892,  which  bears  the  following  title : 

"An  act  to  provide  for  the  settlement  of  the  public  debt 
of  Virginia  not  funded  under  the  provisions  of  an  act 
entitled  an  act  to  ascertain  and  declare  Virginia's  equitable 
share  of  the  debt  created  before  and  actually  existing  at  the 
time  of  the  partition  of  her  territory  and  resources,  and  to 
provide  for  the  issuance  of  bonds  covering  the  same,  and 
the  regular  and  prompt  payment  of  the  interest  thereon,  ap- 
proved February  14,  1882." 

(Plaintiff's  Bill,  p.  31.) 

This  act  provided  for  the  issuance  of  nineteen  millions  of  dollars 
in  bonds   in  lieu   of"  twenty-eight  million   dollars   of   outstanding  , 
obligations  of  Virginia,  not  funded  under  the  act  approved  Feb- 
ruary 14,  1882,  hereinbefore  mentioned,  and  prescribed  the  form  of 
the  new  bonds  to  be  issued  under  this  act  and  the  coupons  thereof. 

This  act  also  provides  that  in  taking  up  these  outstanding  bonds 
before  issuing  new  bonds  in  lieu  thereof  there  shall  be  deducted 
' '  one  third  of  the  principal  and  interest  of  such  obligations  as  were 
issued  prior  to  the  thirtieth  day  of  March,  eighteen  hundred  and 
seventy-one,  and  also  deducting  one-third  of  the  principal  and  in- 
terest of  such  obligations  as  are  issued  under  the  act  approved  the 
thirtieth  day  of  March,  eighteen  hundred  and  seventy-one,  as  do 
include  West  Virginia's  portion." 

This  act  further  provides  as  follows: 

"For  all  balances  of  the  indebtedness,  constituting  West 
Virginia's  share  of  the  old  debt,  principal  and  interest,  in' 
the  settlement  of  Virginia's  equitable  share  of  the  bonds 
authorized  to  be  exchanged  under  this  act,  the  said  share 
having  been  heretofore  determined  by  the  commonwealth 
of  Virginia,  the  said  commissioners  shall  issue  certificates 
substantially  in  the  following  form,  viz : 

"No The   Commonwealth   of   Virginia  has   this 

day  discharged  her  equitable  share  of  the    (registered  or 
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coupon,  as  the  case  may  be)  bond  for dollars, 

dated day  of ,  and  No , 

leaving  a  balance  of   dollars  with  interest 

from to  be  accounted  for  to  the  holder  of  this 

certificate  by  the  State  of  West  Virginia,  without  recourse 
upon  this  Commonwealth. 

' '  Done  at  the  capitol  of  the  State  of  Virginia,  this 

day  of ,  eighteen  hundred  and  ninety -two. 

" ,  Second  Auditor. 

" .  . ,  Treasurer. ' ' 

(Plaintiff's  Bill,  pp.  35,  36.) 

By  virtue  of  this  act  of  legislation  Virginia  made  a  further 
considerable  reduction  of  the  principal  of  her  debt  and  received 
a  more  favorable  rate  of  interest  and  better  terms  as  to  its  pay- 
ment. 

After  the  lapse  of  about  two  years  from  the  approval  of  the  act 
last  named  a  joint  resolution  was  adopted  by  the  legislature  of  Vir- 
ginia, entitled  as  follows: 

"A  joint  resolution  to  provide  for  adjusting  with  the 
State  of  West  Virginia  the  proportion  of  the  public  debt 
of  the  original  State  of  Virginia  proper  to  be  borne  by  West 
Virginia,  for  the  application  of  whatever  may  be  received 
from  West  Virginia  to  the  payment  of  those  found  to  be  en- 
titled to  the  same." 

(Plaintiff's  Bill,  p.  39.) 

This  resolution  was  approved  March  6,  1894,  and  in  its  pre- 
amble refers  to  the  acts  by  their  titles,  passed  by  the  General  As- 
sembly of  Virginia  relating  to  her  debt,  concluding  the  preamble 
of  this  resolution  as  follows : 

"Whereas  the  present  State  of  Virginia  has  settled  and 
adjusted,  to  the  entire  satisfaction  of  her  people  and  the 
creditors,  the  liability  assumed  by  her  on  account  of  two- 
thirds  of  the  debt  of  the  original  state." 
(Plaintiff's  Bill,  p.  40.) 

The  resolution  then  creates  a  commission  "authorized  and  di- 
rected to  negotiate  with  the  State  of  West  Virginia  a  'settlement 
and  adjustment  of  the  proportion  of  the  public  debt  of  the  origi- 
nal state  of  Virginia  proper  to  be  borne  by  West  Virginia." 

"But  said  commission  shall  not  proceed  with  said  ne- 
gotiation until  assurances  satisfactory  to  the  commission 
shall  have  been  received  from  the  holders  of  a  majority  in 
amount  of  said  certificates,  exclusive  of  those  held  by  the 
state  through  the  agency  of  the  board  of  education  and  sink- 
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ing  fund  commissioners,  that  they  desire  the  said  commis- 
sion to  enter  into  and  undertake  such  negotiation,  and  will 
accept  the  amount  so  ascertained  to  be  paid  by  the  State 
of  West  Virginia  in  full  settlement  of  the  one-third  of  the 
debt  of  the  original  State  of  Virginia  which  has  not  been  as- 
sumed by  the  present  State  of  Virginia.  But  said  commis- 
sion shall  in  no  event  enter  into  any  negotiation  hereunder 
except  upon  the  basis  that  Virginia  is  bound  only  for  the 
two-thirds  of  the  debt  of  the  original  state  which  she  has 
already  provided  for  as  her  equitable  proportion  thereof. 

"All  expenses  incurred  by  said  commission  and  said 
board  of  arbitrators,  including  reasonable  compensation  of 
the  members  thereof,  shall  be  paid  out  of  the  proceeds  of 
such  settlement  or  by  the  holders  of  said  certificates  who 
are  the  beneficiaries  of  such  settlement,  but  without  sub- 
jecting the  state  to  any  expense  on  this  account." 
(Plaintiff's  Bill,  pp.  40,  41.) 

A  further  act  was  passed  by  the  Virginia  legislature,  approved 
March  6,  1900,  reciting  the  previous  acts  of  said  legislature  relat- 
ing to  the  public  debt  of  said  state,  and  also  reciting  that, 

"Whereas  in  each  of  said  acts  provision  is  made  for  is- 
suing to  creditors  of  the  original  State  of  Virginia  who 
should  accept  the  new  bonds  -  provided  for  by  said  several 
acts,  certificates  for  such  proportion  of  the  obligation  sur- 
rendered by  them  as  was  deemed  proper  to  be  borne  by  the 
State  of  West  Virginia,  to  wit :  One-third  of  the  amount 
of  said  obligations,  of  which  certificates  this  state  holds  a 
large  amount,  through  the  agency  of  the  commissioners  of 
its  sinking  fund  and  literary  fund,  and     *     *     * 

"Whereas,  it  appears  that  while  Virginia  has  satisfactor- 
ily settled  the  two-thirds  of  the  original  debt  which  she  as- 
sumed, yet  it  is  possible  that  complications  will  arise  with 
respect  to  said  certificates  which  will  render  it  desirable 
that  she  should  endeavor  to  secure  an  adjustment  thereof 
upon  terms  which  will  protect  herself,  but  will  work  no  in- 
justice to  West  Virginia,  and  thus  finally  dispose  of  the  only 
question  remaining  unsettled  in  connection  with  said  debt 
*  *  *  and  take  upon  deposit  the  certificates  aforesaid, 
or  have  the  same  otherwise  held  or  placed  on  deposit  sub- 
ject to  their  control  upon  an  agreement  and  contract  on  the 
part  of  the  holders  of  said  certificates  that  if  the  said  com- 
mission will  secure  a  settlement  with  West  Virginia  with 
respect  to  said  certificates  the  holders  of  said  certificates  so 
deposited  will  accept  the  amount  realized  on  such  settlement 
from  West  Virginia  on  said  certificates  as  a  full  settlement 
of  all  their  claims  thereunder.  If  at  least  two-thirds  in 
amount  of  said  certificates  issued  under  the  act  of  eighteen 
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hundred  and  seventy-one,  exclusive  of  those  held  by  the 
State  through  the  agency  of  the  board  of  education  and  sink- 
ing fund  commissioners,  and  at  least  a  majority  in  amount 
of  all  the  other  certificates  aforesaid  shall  be  deposited  or 
placed  subject  to  the  control  of  the  said  commission  upon 
the  agreement  and  contract  aforesaid,  then  the  said  commis- 
sion shall  be  authorized  and  empowered  by  and  with  the 
advice  and  approval  of  the  attorney  general  of  Virginia,  to 
take  such  action  and  institute  such  proceedings  on  behalf 
of  the  state  as  may,  in  the  judgment  of  said  commission  and 
attorney  general,  be  needful  and  proper  to  protect  the  in- 
terest of  the  state  and  bring  about  and  carry  into  effect  a 
settlement  as  aforesaid.  All  the  expenses  involved  in  con- 
nection with  any  of  the  matters  aforesaid  shall  be  borne  by 
the  certificate  holders,  as  provided  in  the  joint  resolution 
aforesaid,  and  the  state  shall  not  be  subject  to  any  expense 
on  that  account." 

(Plaintiff's  Bill,  pp.  41,  42.) 

In  accordance  with  the  provisions  and  requirements  of  said  act 
approved  March  6,  1900,  said  commission  entered  into  an  arrange- 
ment with  the  duly  authorized  representatives  of  the  holders  of  the 
deferred  certificates  issued  by  Virginia,  without  recourse  upon  her 
and  received  by  her  creditors  in  settlement  of  one-third  of  the  or- 
iginal debt,  whereby  said  commission  reduced  to  its  possession  and 
control  more  than  five-sixths  of  the  entire  amount  of  these  certifi- 
cates outstanding  and  the  said  commission  now  holds  said  certifi- 
cates in  trust  for  the  present  owners  thereof,  the  amount  of  which 
•certificates  has,  no  doubt,  largely  increased  since  the  institution 
of  this  suit,  as  indicated  by  a  statement  contained  in  the  report 
of  said  commission  submitted  to  the  General  Assembly  of  Virginia, 
thus  placing  in  the  possession  of  said  commission  nearly  -or  quite 
all  of  said  certificates. 

The  ownership  of  these  certificates  held  by  said  commission  is 
still  in  the  original  holders  of  the  old  debt  of  Virginia,  and  their 
possession  by  said  commission  is  solely  for  the  purpose  of  giving 
color  to  the  institution  of  a  suit  m  this  court  by  the  state  to  pro- 
mote the  collection  of  an  alleged  debt  payable — not  to  the  plaintiff 
- — but  to  various  private  persons  represented  by  the  committee  who 
assembled  these  certificates  and  turned  them  over  to  the  said  com- 
mission. 

That  this  is  the  extent  of  the  interest  which  the  said  commission 
created  by  the  State  of  Virginia  has  in  the  said  certificates,  a  de- 
mand for  the  payment  of  which  constitutes  the  gravamen  of  the 
bill  filed  in  this  suit,  is  clearly  apparent  from  the  agreement  en- 
tered into  between  the  said  commission  and  the  committee  repre- 
senting the  holders  of  said  certificates,  and  the  parts  of  said  agree- 
ment relating  to  this  feature  of  the  case  are  here  copied  and  are 
as  follows : 
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' '  The  said  Virginia  commission  hereby  stipulate  and 
agree  by  and  with  the  advice  and  approval  of  the  attorney 
general  of  Virginia,  that,  in  their  judgment,  it  is  needful 
and  proper,  in  order  to  protect  the  interests  of  the  state 
and  bring  about  «and  carry  into  effect  a  settlement  in  the 
premises,  that  a  suit  should  be  instituted  m  the  name  of 
the  State  of  Virginia  against  the  State  of  "West  Virginia  in 
.  the  Supreme  Court  of  the  United  States,  asking  for  an  ad- 
judication and  settlement  by  that  court  of  the  matters  afore- 
said unsettled  and  undetermined  between  the  two  states, 
arising  and  growing  out  of  the  debt  of  the  original  State 
of  Virginia  before  its  dismemberment  and  on  account  of 
which  said  deferred  certificates  were  issued,  the  same  to  be 
brought  and  instituted  as  provided  in  the  act  of  the  General 
Assembly  of  Virginia  of  March  6,  1900,  referred  to  in  the 
said  contract  of  December  14,  1904 ;  and  the  said  Virginia 
commission  acting  by  and  with  the  advice  and  approval  of 
the  attorney  general  of  that  state,  do  hereby  undertake  and 
agree  that,  such  a  suit  shall  be  brought  against  the  State  of 
West  Virginia  for  the  purpose  of  obtaining  a  settlement  as 
aforesaid,  as  soon  as  the  pleadings,  papers  and  documents 
relating  thereto  can  be  conveniently  and  properly  drawn  up 
and  prepared  for  presentation  to  the  said  court,  which  said 
suit  shall  be  instituted,  conducted  and  proceeded  with  in  all 
respects  in  accordance  with  the  provisions  of  the  said  act  of 
the  General  Assembly  of  Virginia  and  the  joint  resolution 
of  the  General  Assembly  of  March  6,  1894,  also  referred  to 
in  said  contract  of  December  14,  .1904;  but  the  power  to 
make  and  carry  into  effect  a  settlement  and  adjustment  in 
the  premises  by  agreement  with  West  Virginia,  as  to  the  de- 
ferred certificates  placed  subject  to  the  control  of  the  com- 
mission as  aforesaid,  as  provided  in  the  previous .  contracts 
aforesaid,  shall  remain  vested  in  the  said  commission,  not- 
withstanding the  institution  and  pendency  of  such  suit. 

"And  the  Virginia  commission  do  further  undertake  and 
agree  that,  in  accordance  with  the  terms  and  conditions  of 
the  said  joint  resolution  and  Act  of  the  General  Assembly 
of  Virginia,  they  will  account  for,  pay  over  and  deliver  such 
amount,  either  in  cash  or  securities,  as  may  be  realized  from 
West  Virginia  through  any  settlement  made  by  the  said 
commission  with  that  State,  either  by  means  of  an  adjudica- 
tion or  a  recovery  in  said  suit  or  otherwise,  for  or  on  ac- 
count of  the  deferred  certificates  now  or  hereafter  deposited 
and  placed  subject  to  their  control  as  aforesaid,  to  the  said 
Depositing  Committee  in  full  settlement  and  satisfaction  of 
all  claims  under  said  certificates ;  and  the  said  Depositing 
Committee  agree  on  behalf  of  the  depositors  of  said  deferred 
certificates  so  placed  to  the  control  of  the  said  commission 
and  on  behalf  of  those  entitled  to  the  benefit  of  said  certifi- 
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cates  as  assignees  of  said  depositors  or  otherwise  to  accept 
as  aforesaid  such  amount,  either  in  cash  or  securities,  as  may 
be  determined  or  ascertained  in  any  such  suit  to  be  due  by, 
or  as  may  be  realized  through  any  adjustment  or  settlement 
as  aforesaid  from  the  State  of  West  Virginia  on  account  of 
the  said  certificates,  and  on  account  of  the  bonds  represented 
by  and  mentioned  in  the  said-  certificates  respectively,  in  full 
settlement  and  satisfaction  of  all  claims  on  account  of  said 
certificates  and  on  account  of  the  bonds  therein  mentioned, 
and  to  accept  and  take  such  adjudication  against  the  State 
of  West  Virginia  in  full  discharge  and  acquittance  of  all 
claims  in  the  premises  against  the  State  of  Virginia. 

"It  is  further  understood  and  agreed  that  if  from  any 
cause  the  said  conimission  shall  fail  or  be  unable  to  bring 
about  such  adjustment  or  settlement,  or  to  obtain  a  deter- 
mination or  ascertainment  of  the  liability  of  West  Virginia 
as  hereinbefore  provided  for,  then  it  shall  be  the  duty  of 
the  said  commission  to  restore  to  the  control  of  the  said  De- 
positing Committee  all  such  deferred  certificates  as  may 
have  been  placed  subject  to  the  control  and  disposal  of  the 
said  commission  as  aforesaid." 

(Plaintiff's  Bill,  pp.  84-86.) 

We  have  thus  given  in  brief  outlines  the  material  facts  appear- 
ing upon  the  face  of  the  record  of  the  bill  and  its  exhibits,  and 
which  declare  the  true  and  legal  status  of  this  suit  at  its  very  thres- 
hold. 

The  Propositions  Raised  by  the  Demurrer. 

The  ease  as  made  by  the  bill  and  its  exhibits  presents  several 
vital  points  for  consideration  arising  upon  the  demurrer  interposed 
by  the  defendant,  which  may  be  thus  particularized : 

I.  Is  this  a  controversy  between  two  states  within  the  meaning 
of  section  2,  art.  3  of  the  Constitution? 

II.  Does  the  complainant  have  such  an  interest  in  the  subject 
matter  of  litigatio*n  or  in  the  result  thereof,  so  far  as  the  deferred 
certificates  are  concerned,  as  to  give  her  standing  in  a  court  of 
equity  ? 

Ill :  Have  not  the  real  owners  of  these  certificates  such  a  sub- 
stantial interest  and  right  of  ownership  therein  as  to  make  them 
indispensable  parties,  and  whose  presence  would  oust  the  court  of 
jurisdiction  in  respect  to  this  feature  of  the  bill? 

IV.  Does  the  fact  that  the  commissioners  of  the  Sinking  Fund 
and  Literary  Fund  of  Virginia  have  in  their  possession  certain 
small  portions  of  these  certificates  thus  issued  by  the  plaintiff  to 
herself  give  her  any  cause  of  action  against  the  defendant  in  re- 
spect thereto? 

V.  Does  the  claim  for  property  transferred  by  the  plaintiff  to 
the  defendant  contained  within  the  boundaries  of  the  territory  out 
of  which  West  Virginia  was  erected  into  an  independent  state,  ere- 
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ate  any  right  of  action  on  the  part  of  Virginia  against  her  for  the 
valne  of  this  property? 

VI.  If  this  does  afford  the  plaintiff  a  cause  of  action  must  it 
not  be  asserted  at  law,  and  not  in  a  court  of  equity? 

VII.  Does  the  bill  disclose  any  authority  from  Virginia  direct- 
ing a  suit  for  the  recovery  of  the  value  of  property  transferred  by 
her  and  used  by  the  defendant-? 

Relation  of  Virginia  to  the  Old  Debt. 

In  determining  whether  the  bill  and  its  exhibits  present  a  con- 
troversy between  two  states  within  the  meaning  of  section  2,  article 
3,  of  the  Constitution,  the  relation  of  Virginia  to  her  old  debt  will 
not  be  overlooked.  Before  the  formation  of  West  Virginia  it  must 
be  conceded  that  Virginia  was  morally  and  legally  bound  for  the 
whole  debt  which  she  had  created  by  the  issuance  and  sale  of  her 
bonds.  At  that  time  her  entire  territory  was  intact  and  all  her  re- 
sources unimpaired,  in  so  far  as  they  were  not  affected  by  the  rav- 
ages of  war,  for  which,  of  course,  her  creditors  were  not  responsi- 
ble. 

In  1862,  of  her  own  accord,  she  parted  with  a  portion  of  her  ter- 
ritory, and  gave  her  free  consent  to  the  creation  of  a  new  and  in- 
dependent state  out  of  the  territory  by  her  thus  surrendered.  This, 
however,  did  not  impair  her  liability  upon  this  debt,  nor  any  part 
thereof,  to  her  creditors  holding  the  bonds  which  she  had  issued, 
or  in  any  manner  lessen  her  obligation  for  their  payment. 

This  must  be  conceded  upon  the  well  recognized  principles  of  in- 
ternational law. 

Higginbotham  v.  The  Commonwealth,  25  Graft  (Va.)  627. 

Taylor.  Int.  Pub.  Law,  pp.  203,  204,  Sec.  166. 

Halleck,  Int.  Law  Vol.  1,  p.  76. 

Hall,  Int.  Law,  Sec.  27. 

Mr.  Taylor  in  his  recent  and  very  able  and  clear  treatment  of 
the  effect  of  a  dismemberment  of  a  state  upon  its  obligations,  pre- 
sents the  subject  in  two  aspects :  First,  when  a  p'ortion  of  its  terri- 
tory and  population  have  been  taken  by  conquest  to  form  an  inte- 
gral part  of  another  state ;  second,  when  the  severed  territory  is 
erected  into  a  new  and  independent  state.  We  are  interested  in  the 
latter  feature  of  the  subject,  upon  which  this  distinguished  author 
says: 

"A  narrower  and  more  technical  rule  prevails  when  the 
parent  state  is  deprived  of  a  portion  of  its  territory  which 
is  erected  into  an  entirely  distinct  political  community.  The 
cogent  reason  in  such  case  is  that  as  a  man  who  loses  an  arm 
or  leg  in  battle  is  not  thereby  relieved  of  any  part  of  his 
obligations,  so  a  state  that  is  so  dismembered  as  to  suffer  no 
loss  of  identity  remains  bound  as  before  for  its  entire  gen- 
eral indebtedness.  'Such  a  change,'  says  Halleck,  'no  more 
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affects  its  rights  and  duties  than  a  change  in  its  internal 
organization,  or  in  the  person  of  its  rulers.  This  doctrine 
applies  to  debts  due  to  as  well  as  from  the  state,  and  to  its 
rights  of  property  and  treaty  obligations,  except  so  far  as 
such  obligations  may  have  particular  reference  to  the  re- 
volted or  dismembered  territory  or  province.'  In  other 
words,  as  the  old  state  continues  its  corporate  life  without 
interruption,  it  retains  all  general  state  property,  and  all 
general  benefits  resulting  from  treaties,  with  full  liability 
for  all  general  obligations  with  which  the  new  creation 
taken  from  its  side  may  disavow  all  legal  connection." 

The  high  moral  obligation  and  legal  duty  on  her  part  to  meet 
her  indebtedness  still  remained,  with  the  right  to  treat,  upon  terms 
fair  and  just,  with  her  creditors,  for  its  adjustment  and  settlement. 
Accordingly,  therefore,  Virginia  proposed  to  treat  with  her  cred- 
itors with  reference  to  the  debt  she  had  contracted,  and  submitted 
to  them  through  her  legislative  department  a  proposition  for  its 
adjustment  and  ultimate  liquidation.  The  terms  of  settlement 
were  those  which  she  herself  proposed,  and  were  met  by  her  cred- 
itors in  a  broad  spirit  of  liberality  and  compromise. 

As  the  basis  of  settlement  Virginia  offered  to  pay  two-thirds  of 
her  old  or  original  debt  by  the  issuance  of  new  bonds  by  her,  rest- 
ing this  proposition  upon  the  consideration  that  one-third  of  her 
territory  had  passed  to  the  new  state  after  the. debt  had  been  con- 
tracted, proposing  to  issue  contemporaneously  with  such  new  bonds 
certificates  payable  by  West  Virginia,  for  the  other  third  of  the 
debt,  which  Virginia  did  not  feel  inclined  to  pay  for  the  reason 
just  stated,  and  these  certificates  were  accepted  by  the  creditors 
without  recourse  upon  Virginia,  in  payment  or  settlement  of  this 
one-third  of  her  debt,  thereby  releasing  Virginia  from  the  pay- 
ment of  the  one-third  of  her  old  original  debt. 

Thus  Virginia  adjusted  and  settled  her  former  indebtedness 
contracted  prior  to  June  20,  1863,  on  the  basis  and  upon  the  terms 
fixed  by  herself  and  by  negotiations  to  which  she  and  her  creditors 
alone  were  parties. 

As  a  part  of  the  consideration  of  this  settlement  with  her  cred- 
itors, Virginia  agreed  to  aid  them  in  collecting  these  certificates 
from  West  Virginia,  amicably  if  she  could,  but  by  an  action  if  nec- 
essary. 

By  this  composition  with  her  creditors  Virginia  extinguished 
her  old  debt — the  one  for  any  part  of  which  West  Virginia  was, 
or  could  have  been  made,  liable  to  the  owners  or  holders  thereof — 
and  created  a  new  debt  of  her  own,  in  the  creation  of  which  West 
Virginia  had  no  part  or  agency. 

This  new  debt  Virginia  herself  recognizes  as  her  own,  for  which 
she  alone  is  liable,  and  does  not  by  this  suit,  or  in  any  other  man- 
ner, seek  to  make  West  Virginia  liable,  or  for  any  part  thereof. 

This  new  debt,  founded  upon  the  consideration  of  a  liability  at- 
taching to  the  old  one,  constitutes  a  valid  and  subsisting  obligation 
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of  Virginia,  and  her  promise  to  aid  the  holders  of  the  certificates 
issued  by  her  against  West  Virginia  is  a  mere  collateral  agreement, 
and  does  not  add  to  or  detract  from  the  validity  of  the  new  debt. 

Thus  it  will  be  perceived  that  Virginia  has  discharged  her  ob- 
ligation to  her  creditors  arising  from  the  debt  which  she  contracted 
before  the  division  of  her  territory,  and  in  that  debt  she  is  no  longer 
interested  pecuniarily,  and  that  the  only  persons  who  are  so  inter- 
ested are  the  owners  of  the  certificates  representing  the  one-third 
of  the  original  debt. 

The  only  claim  which  the  holders  of  these  certificates  have  upon 
Virginia,  so  far  as  these  certificates  are.  concerned,  rests  upon  her 
promise  to  aid  in  their  collection,  which  is  but  collateral,  and  can 
only  be  construed  to  mean  that  she.  will  exert  her  moral  influence 
to  constrain  West  Virginia  to  recognize  so  much  of  the  old  debt  as 
may  be  represented  by  the  aggregate  of  these  certificates. 

The  Status  of  West  Virginia  with  Reference  to  the  Old  Debt  of 

Virginia. 

Initiatory  to  the  formation  of  the  new  state,  on  August  20th, 
1861,  Virginia,  through  the  convention  which  had  restored  the  gov- 
ernment of  the  State  of  Virginia,  promulgated  an  ordinance  to 
provide  for  the  formation  of  a  new  state  out  of  a  portion  of  that 
state,  in  which,  among  other  things,  is  the  following  declaration  as 
to  the  debt  of  Virginia : 

"The  new  state  shall  take  upon  itself  a  just  proportion  of  the 
public  debt  of  the  Commonwealth  of  Virginia,  prior  to  the  first 
day  of  January,  1861,  to  be  ascertained  by  charging  to  it  all  the 
state  expenditures  within  the  limits  thereof,  and  a  just  proportion 
of  the  ordinary  expenses  of  the  state  government  since  any  part  of 
the  said  debt  was  contracted  and  deducting  therefrom  all  the  mon- 
eys paid  into  the  treasury  of  the  commonwealth  from  the  counties 
included  within  the  said  new  state  during  said  period." 

This  is  Virginia's  own  declaration  made  as  aforesaid  as  to  how 
West  Virginia's  part  or  share  of  the  old  debt  shall  be  ascertained 
and  determined.  And  if  the  same  were  obligatory,  the  means  of 
reaching  a  proper  conclusion  on  this  basis  have  always  been  within 
the  possession  and  exclusive  control  of  Virginia.  They  are  to  be 
found  in  her  own  archives  of  state,  which  have  at  all  times  been 
in  the  custody  of  her  own  officers. 

The  Constitution  of  the  new  state  at  the  time  of  her  admission 
into  the  Union  contained  with  reference  to  said  debt,  the  following 
provision : 

"An  equitable  proportion  of  the  public  debt  of  the  Com- 
monwealth of  Virginia  prior  to  the  first  day  of  January, 
1861,  shall  be  assumed  by  this  state,  and  the  legislature  shall 
ascertain  the  same  as  soon  as  may  be  practicable  and  pro- 
vide for  the  liquidation  thereof  by  a  sinking  fund  sufficient 
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to  pay  the  accruing  interest  and  redeem  the  principal  within 
thirty-four  years." 

The  constitution  containing  this  clause  was  framed  and  adopted 
subsequently  to  the  adoption  of  the  ordinarce  aforesaid  by  the  State 
of  Virginia. 

The  ordinance  and  legislation  of  Virginia  looking  to  and  provid- 
ing for  the  erection  of  a  new  state  out  of  a  part  of  her  own  ter- 
ritory, were  adopted  and  passed  without  the  privity  or  consent  of 
her  creditors. 

Then  upon  the  division  of  the  territory  of  Virginia,  if  the  obli- 
gation of  West  Virginia,  as  claimed  by  some,  to  the  .creditors  of 
Virginia  became  a  joint  liability  as  to  which  the  two  states  were 
bound,  and  it  appears  to  have  been  so  regarded  by  Virginia,  as  the 
course  she  has  pursued  with  reference  thereto  would  seem  to  in- 
dicate, this  suit  as  to  said  debt  cannot  be  maintained. 

Because,  when  the  creditors  of  Virginia  accepted  new  bonds  in 
payment  of  the  old  bonds  and  surrendered  the  latter  for  cancella- 
tion and  such  cancellation  was  effected,  all  liability  upon  the  part 
of  West  Virginia  ceased,  and  determined,  and  the  issuance  of  cer- 
tificates by  the  State  of  Virginia,  mere  ex  parte  memoranda,  to  be 
paid  by  West  Virginia,  was  a  mere  gratuity  which  could  not  oper- 
ate as  a  modus  to  give  vitality  to  any  part  of  the  old  debt  which 
Virginia  had  fully  discharged  by  her  own  composition  with  her 
creditors.  , 

Here  was  an  act  of  one  claiming  to  be  jointly  liable  with  another 
whereby  that  one  pays  in  new  evidences  of  debt  two-thirds  of  itr 
with  an  agreement  of  release  as  to  the  entire  liability  which  must 
by  the  very  act  itself  operate  as  a  discharge  of  the  other  debtor. 
This  must  be  the  effect  upon  the  well  recognized  principle  of  the 
law  of  contracts  that  the  discharge  of  one  joint  obligor  relieves  the 
other  from  liability,  in  the  absence  of  a  valid  stipulation  to  the  con- 
trary to  which  the  parties  in  interest  are  privy. 

It  may  be  contended,  however,  that  the  principle  here  relied  on 
does  not  apply  to  the  transactions  of  sovereign  states  in  matters 
of  public  concern.  Nevertheless,  when  governments  come  into  courts 
of  justice  for  the  determination  of  a  controversy,  they  submit  them- 
selves to  the  ordinary  rules  of  law  which  govern  in  such  cases,  and 
the  same  principles  which  would  apply  to  private  persons  are  also 
applicable  to  them.  When  they  become  suitors  they  no  longer 
occupy  the  lofty  attitude  of  sovereigns,  so  as  to  place  themselves 
above  and  beyond  the  ordinary  standards  of  right  and  wrong,  but 
in  the  very  nature  and  condition  of  things,  these  standards  must 
be  invoked  or  the  courts  themselves  could  not  act  as  judicial  trib- 
unals. 

If  this  were  not  so,  the  court's  proceedings  would  necessarily  be 
discretionary  and  capricious,  without  any  established  rules  to  gov- 
ern their  action.  This  is  the  principle  which  obtains  and  governs 
in  cases  of  this  character,  even  though  the  proceedings  be  by  suit 
in  equity. 
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United  States  v.  Bank  of  the  Metropolis,  15  Pet.  377 ;  10 

L.  ed.  774. 
United  States  v.  Flint.  4  Sawy.,  42,  Fed.  Gas.  No.  15,121. 
United  States  v.  Union  Nat'l  Bank,  10  Ben.  408,  Fed.  Cas. 

No.  16,597. 
Rhode  Island  v.  Massachusetts,  12  Pet.  657,  738,  743. 
9  L.  ed.  1233,  1266,  1267. 

This  is  Not  a  Controversy  Between  Two  States. 

As  already  shown,  Virginia  has  been  released  from  the  payment 
of  one-third'  of  her  debt  contracted  before  the  formation  of  West 
Virginia,  and  has  arranged  for  the  payment  of  the  two-thirds  there- 
of by  new  bonds  issued  by  her,  and  that  she  has  no  substantial  in- 
terest in  the  third  thereof  for  which  she  issued  her  own  certificates 
without  recourse  upon  herself,  to  be  paid  by  West  Virginia,  the 
old  bonds  having  been  surrendered  and  canceled. 

The  record  discloses  that  she  has  no  interest  in  these  certificates, 
as  they  impose  no  obligation  upon  her,  and  leave  the  creditors  with- 
out any  right  of  action  or  demand  against  her  upon  the  failure  or 
refusal  of  West  Virginia  to  assume  their  payment.  It  also  appears 
from  the  record  of  the  bill  and  its  exhibits  that  upon  the  failure 
of  the  commission  into  whose  hands  these  certificates  were  placed 
to  collect  these  certificates,  that  they  are  to  be  surrendered  to  the 
committee  representing  the  owners  thereof,  and  in  the  event  that 
suit  should  be  brought  by  Virginia  against  West  Virginia,  that  the 
owners  are  to  defray  all  expenses  including  the  fees  of  counsel,  and 
that  no  decree  can  be  entered  in  this  cause  that  will  inure  to  the 
benefit  of  the  plaintiff. 

No  one  can  examine  the  bill  and  its  exhibits  in  this  suit  without 
being  satisfied  beyond  all  doubt  that  it  is  in  legal  effect  commenced 
and  now  prosecuted,  so  far  as  said  certificates  representing  the  old 
debt  are  concerned,  solely  by  the  owners  thereof  and  for  their  ben- 
efit and  not  for  the  State  of  Virginia.  No  decree  as  to  these  cer- 
tificates can  inure  to  the  benefit  of  Virginia.  Her  only  relation  to 
them  is  her  assurance  to  their  holders  that  she  will  aid  them  by 
bringing  suit  in  reference  thereto  at  the  expense  of  the  owners. 
She  is  the  merest  nominal  plaintiff  carrying  on  the  suit  in  her  own 
name  with  an  immunity  from  all  costs  of  any  character  whatso- 
ever. 

This  suit  is  governed,  so  far  as  the  demand  respecting  the  old 
debt  of  Virginia  is  concerned,  by  the  well  settled  principles  already 
laid  down  by  this  Honorable  Court  in  the  following  cases : 

New  Hampshire  v.  Louisiana,  and  New  York  v.  Louisiana, 

108  U.  S.  76,  27  Law.  ed.  656. 
See  also  in  this  connection  Re  Hartung,  98  Wis.  140,  73  N. 
W.  988;  People  v.  General  Electric  Ry.  Co.,  172  111.  129, 
50  N.  E.  158. 
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To  create  a  controversy  between  two  states,  it  seems  to  us  that 
there  must  be  an  assertion  of  a  substantial  right  of  one  state  as 
such  which  is  denied  or  repudiated  by  the  other,  and  which  relates 
to  the  interests  of  each  as  states,  and  that  the  determination  of 
the  issue  thus  raised  will  promote  or  secure  some  substantial  right 
of  the  one  or  the  other  of  these  states  as  states. 

This  may  bO  illustrated  by  some  of  the  decided  cases,  in  each  of 
which  it  was  held  that  the  contention  involved  a  controversy  be- 
tween states. 

New  Jersey  v.-  New  York,  5  Pet.  285,  8o  L.  ed.  127 ;  Rhode 
Island  v.  Massachusetts,  12  Pet.  657,  9  L.  ed.  1233 ;  Flor- 
ida v.  Georgia,  11  Howard  293,  13  Law.  ed.  702 ;  Virginia 
v.  West  Virginia,  11  "Wall.  39,  20  L.  ed.  67  were  cases  in 
equity  and  all  involved  state  boundaries;  Pennsylvania  v. 
Wheeling  Bridge  Company,  9  How.,  657 ;  13  L.  ed.  294 ; 
S.  C.  11  How.  528,  13  Law.  ed.  799 ;  S.  C.  13  How.  518, 
14  Law.  ed.  249;  S.  C.  18  How.  429,  15  Law.  ed.  436,  was 
a  case  in  equity  involving  the  free  and  unobstructed  nav- 
igation of  the  Ohio  river  which  caused  a  special  damage 
to  the  plaintiff  state  for  which  there  was  no  adequate  rem- 
edy at  law. 

These  cases  just  cited  present  an  exercise  of  jurisdiction  in  cases 
directly  affecting  the  property  rights  and  interests  of  a  state  and 
that  over  lands  and  their  inhabitants  claimed  by  the  states  them- 
selves. 

Missouri  v.  Illinois,  180  U.  S..206,  45  L.  ed.  497,  involved  a 
case  in  which  the  health  and  comfort  of  the  inhabitants  of 
a  state  were  threatened. 
South  Dakota  v.  North  Carolina,  192  U.  S.  289,  48  L.  ed. 
488,  was  a  suit  in  which  the  plaintiff  sought  the  enforce- 
ment of  the  payment  of  a  debt  belonging  exclusively  to 
the  plaintiff  and  no  one  else  had  any  interest  therein,  and 
the  jurisdiction  was  sustained  by  a  majority  of  the  court. 

»  ' 

In  the  suit  now  before  the  court  what  interest  can  Virginia  claim 

against  West  Virginia  in  certificates  that  do  not  belong  to  her  and 
in  which  she  can  assert  no  interest  ?  She  cannot  maintain  a  suit 
to  vindicate  her  integrity  in  the  matter  of  the  issuance  of  these  cer- 
tificates. This  is  entirely  too  flimsy  to  constitute  the  basis  of  a  con- 
troversy, and  besides  this,  the  act  or  its  motives  has  not  been  assail- 
ed or  questioned  by  West  Virginia. 

The  conclusion  is  irresistible  that  Virginia  has  no  interest  in  this 
suit  so  far  as  it  is  designed  to  enforce  payment  of  the  debt  repre- 
sented by  said  certificates,  that  it  is  being  prosecuted  for  their  own- 
ers and  that  as  to  such  matters  there  is  no  controversy  be'tween  the 
two  states,  and  that  the  bill  as  to  this  matter  must  be  dismissed. 
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II. 

THE  COMPLAINANT  HAS  NOT  SHOWN  SUCH  INTEREST 
IN  THE  DEFERRED  CERTIFICATES  AS  GIVES  HER  ANY 
STANDING  IN  A  COURT  OF  EQUITY. 

Does  the  Commonwealth  of  Virginia  have  such  an  interest  in  the 
subject  matter  of  litigation  or  in  the  result  thereof,  so  far  as  the 
■deferred  certificates  are  concerned,  as  to  give  her  any  standing  in  a 
court  of  equity  in  relation  thereto  ? 

As  we  have  already  seen,  the  former  owners  of  the  old  debt  are 
the  present  owners  of  these  certificates ;  that  they  were  placed  in  the 
hands  of  a  committee  whose  members  these  owners  had  chosen,  and 
this  committee  delivered  the  certificates  to  a  commission  selected  un- 
der a  joint  resolution  of  the  General  Assembly  of  Virginia,  who  were 
empowered  to  collect  these  certificates  for  the  owners  at  the  sole  ex- 
pense of  such  owners. 

The  right  of  Virginia  to  maintain  a  suit  as  sole  plaintiff  therein, 
must  be  determined  by  the  well  settled  rules  of  equity  practice  as 
recognized  and  enforced  by  the  Engli.sh  Court  of  Chancery,  and  as 
understood  and  applied  by  this  Court. 

Virginia  has  no  interest  in  these  certificates,  nor  can  her  interests 
be  in  any  manner  affected  by  a  decree  in  relation  to  these  certifi- 
cates. 

She  is  not  a  guarantor  because  their  issuance  is  based  upon  the 
condition  of  her  non-liability  in  any  event,  and  as  a  consideration 
of  her  release  from  all  liability  upon  these  certificates,  and  the  por- 
tion of  the  debts  represented  by  them,  she  issued  new  bonds  for  her 
old  debt,  and  was  acquitted  from  all  obligation  as  to  these  certifi- 
cates In  what  way  can  she  be  interested  in  this  suit  so  far  as  it  re- 
lates to  these  certificates  ?  Does  her  interest  at  most  exceed  that  of 
a  mere  committee  representing  the  holders  thereof  ?  Has  she  any  con- 
nection with  them  except  by  her  agreement  to  aid  their  holders  in 
an  effort  to  enforce  their  collection  %  Has  she  not  constituted  herself 
a  mere  medium  for  the  institution  of  this  suit  in  her  own  name  for 
the  use  and  benefit  of  the  holders  and  owners  of  these  certificates  % 

If  she  has  any  connection  Math  this  part  of  the  suit  it  is  as  its 
mere  promoter,  by  virtue  of  her  promise  to  the  holders  of  the  cer- 
tificates— an  agent  for  them — only  an  instrumentality  for  the  in- 
stitution of  this  suit. 

This  is  not  such  interest  as  to  support  a  suit  in  equity.     The 
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plaintiff's  interest  must  be  as  substantial  and  certain  as  that  of  the 
defendant. 

A  person  having  no  interest,  legal  or  equitable,  in  land,  beyond  a 
mere  possession,  cannot  maintain  a  bill  in  respect  thereto. 

Smith  v.  Hollenbeck,  46  111.  252. 

Smith  v.  Brittenham,  109  111.  510. 

' '  A  complainant  in  chancery  must  have  an  interest  in  the 
subject  matter  of  the  controversy.  Unless  a  complainant 
has  some  interest  in  the  property  in  controversy  his  bill  can- 
not be  maintained.  ■ ' 

Smith  v.  Hollenbeck,  supra. 

In  Smith  v.  Brittenham  supra,-  the  court  in  its  opinion,  discusing 
the  insufficiency  or  want  of  interest  in  the  plaintiff  to  maintain  the 
suit,  says : 

"It. is  a  well  recognized  rule  that  in  equity  the  party  hav- 
ing the  beneficial  interest  in  the  subject  matter  of  suit  must 
sue  in  his  own  name  for  any  invasion  of  his  rights  in  respect 
thereto,  although  the  legal  title  thereto  may  be  in  another. 
(Frye  v.  Bank  of  Illinois,  5  Gilm.  332 ;  Elder  v.  Jones,  85  111. 
384;  Moore  v.  School  Trustees,  19  id.  83.)  It  is  also  settled 
that  no  one,  in  the  absence  of  statute  authorizing  it,  can 
maintain  a  suit  in  chancery  with  respect  to  real  estate  to 
which  he  has  neither  the  legal  nor  equitable  title.  (Bowles 
v.  McAllen,  17  111.  30;  Horace  v.  Harris,  11  id.  24.)  If  such 
an  interest  in  the  plaintiff  is  indispensable  to  the  commence- 
ment of  this  suit,  as  will  be  conceded,  the  conclusion  would 
seem  to  follow  that  where  a  party  having  such  interest  com- 
mences a  suit,  and  before  any  hearing  or  disposition  of  the 
cause  upon  the  merits,  voluntarily  transfers  his  interests  to 
another,  and  the  same  is  made  to  appear  of  record,  as  is  the 
case  here,  the  whole  proceeding  will  become  so  defective  for 
want  of  proper  parties,  that  no  valid  decree  can  be  entered 
in  the  cause  until  the  complainant's  assignee,  by  supple- 
mental bill  or  otherwise,  makes  himself  a  party  complainant 
to  the  suit — and  this,  indeed,  is  the  well  recognized  doctrine 
and  practice  in  such  cases.  Mason  v.  York  &  Cumberland 
E,  R.  Co.,  52  Me.  82." 

"Where  the  wrong  complained  of  is  one  in  which  the  State 
has  no  direct  interest,  any  more  than  it  has  in  an  ordinary 
controversy  between  individuals,  the  State  is  not  a  proper 
party  plaintiff,  and  the  suit  should  be  instituted  by  the  par- 
ticular individual  who  will  be  injured." 

10  Enc.  PL  &  Pr.  903.  904,  and  the  very  numer- 
ous cases  cited  in  note  1. 

"The  rule  is  fundamental  that  no  person  can  maintain  a 
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suit  respecting  a  subject  matter  with  reference  to  which  he 
has  no  interest,  right  or  duty,  either  personal  or  fiduciary." 
Hogg's  Equity  Procedure,  sec.  37,  p.  40,  citing  Bax- 
ter v.  Baxter,  43  N.  J.  Eq.  82,  10  Atl.  Rep.  814; 
Ashby  v.  Ashby,  39  La.  Ann  105,  1  So.  Rep.  282/ 

In  Ashby  v.  Ashby,  supra,  the  syllabus  of  the  case  is  as  follows : 

' '  An  action  can  only  be  brought  by  one  having  a  real  and 
actual  interest  which  he  pursues.  So,  where  one  claiming  to 
be  a  judgment  creditor  of  another  seeks  to  annul  a  mortgage 
executed  by  the  latter  in  favor  of  his  children  on  the  ground 
of  fraud,  and  the  record  shows  that  the  judgment  on  which 
the  suit  is  founded  is  not  in  favor  of  the  plaintiff,  but  in  fa- 
vor of  her  minor  children  for  whom  she  was  tutrix,  and  who 
had  attained  their  majority  before  the  action  of  nullity  was 
brought,  and  they  did  not  join  in  the  action,  the  suit  must  be 
dismissed. ' ' 

"Where  a  bill  is  filed  for  relief,  it  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest. ' ' 

Oakley  v.  Bend,  13th  Edw.  Ch.  (N.  Y.)  482. 

The  doctrine  here  cited  is  supported  by  numerous  authorities, 
among  which  are  the  following : 

Field  v.  Maghee,  5  Paige  (N.  Y.)   539;  Rogers  v.  Traders' 
Ins.  Co.,  6  id  583 ;  Sedgwick  v.  Cleveland.  7  id.  267. 

It  cannot  be  contended  that  because  the  State  of  Virginia  has 
constituted  herself  an  agent  or  representative  of  the  holders  of  the 
certificates  mentioned  in  the  plaintiff's  bill  that  this  gives  her  any 
right  to  maintain  the  suit  in  her  own  name. 

From  the  opinion  delivered  in  Oakley  v.  Bend,  supra,  we  take 
the  following: 

"A  person  who  is  a  mere  agent  to  sue  for  and  collect  mon- 
ey under  a  power  of  attorney,  can  not  be  a  party  to  a  bill  for 
an  accounting  in  his  own  name,  nor  be  joined  as  a  co-plaint- 
iff with  his  principal.  King  of  Spain  v,  Machado,  4  Russ, 
225,  240,  recognized  in  Clarkson  v.  Dep.yester,  3  Paige,  337, 
as  good  ground  of  demurrer.  As  a  general  rule,  if  an  agent 
institutes  a  suit  under  an  authority  from  his  principal,  he 
must  do  so  in  the  name  of  his  principal.  Lee  v.  Thomas,  2 
Ves.  313.  And  see  Calvert,  Parties,  229,  232,  for  the  author- 
ities on  the  subject." 

The  doctrine  set  forth  in  these  authorities  and  cases  is  so  firmly 
settled  that  further  discussion  or  citation  would  seem  superfluous, 
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and  an  annoyance  to,  and  tax  upon  the  time  and  patience  of  the 
court  required  for  their  notice  or  examination. 

III. 

THE  EEAL  OWNERS  OF  THE  DEFERRED  CERTIFICATES 
HAVE  SUCH  A  SUBSTANTIAL  INTEREST  AND  RIGHT 
OF  OWNERSHIP  THEREIN  AS  TO  MAKE  THEM  INDIS- 
PENSABLE PARTIES,  WHOSE  PRESENCE  WOULD  OUST 
THE  COURT  OF  ITS  JURISDICTION. 

The  practice  in  this  court  in  cases  in  equity  is  regulated  by  the 
former  practice  of  the  courts  of  chancery  in  England.  And  in  cases 
of  original  jurisdiction  it  will  frame  its  proceedings  according  to 
those  which  had  been  adopted  in  the  English  courts  in  analogous 
cases,  and  follows  the  general  rules  of  that  court  in  conducting  a 
cause  to  a  finality. 

California  v.  Southern  Pacific  Railroad.  157  U.  S.  229,  249. 
39  L.  ed.  683,  690. 

The  only  instance  wherein  the  court  will  deviate  from  or  refuse  to 
follow  this  practice  is  when  it  impairs  the  case  by  unnecessary  tech- 
nicalities, or  defeats  the  purpose  of  justice. 

California  v.  Southern  Pacific  Ry.  Co.,  supra;  citing  Florida 
v.  Georgia,  58  U.  S.,  17  How.,  478,  15  L.  ed.  181. 

The  general  rule  as  to  parties  in  equity  as  followed  in  English 
chancery  practice,  was  well  settled  at  the  time  the  jurisdiction  of 
the  Supreme  Court  of  the  United  States  was  created,  and  is  thus 
laid  down  by  Mr.  Daniell : 

"It  is  the  constant  aim  of  a  court  of  equity  to  do  complete 
justice  by  deciding  upon  and  settling  the  rights  of  all  per- 
sons interested  in  the  subject  of  the  suit,  so  as  to  make  the 
performance  of  the  order  of  the  court  perfectly  safe  to  those 
who  are  compelled  to  obey  it,  and  to  prevent  further  litiga- 
tion. For  this  purpose  all  persons  materially  interested  in 
the  subject  ought,  generally,  either  as  plaintiffs  or  defend- 
ants, to  be  made  parties  to  the  suit,  or  should  have  served 
upon  them  a  copy  of  the  bill,  or  notice  of  the  decree,  to  have 
an  opportunity  afforded  of  making  themselves  active  parties 
to  the  cause  if  they  should  think  fit." 

I  Darnell's  Ch.  PL  &  Pr.  (4th  Am.  Ed.)  190. 
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This  rule  under  some  circumstances,  not  important  to  be  consid- 
ered here,  may  be  dispensed  with  when  its  application  becomes  ex- 
tremely difficult  or  inconvenient. 
Equity  Rule  48. 

This  court,  in  Caldwell  v.  Taggart,  4  Pet.  190,  7  L.  ed.  828,  says : 

"The 'general  rule  is  that  however  numerous  the  persons 
interested  in  the  subject  of  the  suit,  they  must  all  be  made 
parties  plaintiff  or  defendant,  in  order  that  a  complete  de- 
cree may  be  made ;  it  being  the  constant  aim  of  a  court  of 
equity  to  do  complete  justice  by  embracing  the  whole  subject, 
deciding  upon  and  settling  the  rights  of  all  persons  interest- 
ed in  the  subject  of  the  suit;  to  make  performance  of  the 
order  perfectly  safe  to  those  who  have  to  obey  it,  and  to  pre- 
vent future  litigation." 

In  Barney  v.  Baltimore,  73  U.  S.,  6  "Wall.,  280,  18  L.  ed.  825, 
speaking  with  reference  to  the  subject  of  parties,  the  court  decides 
as  follows : 

' '  Courts  of  chancery  will  refuse  to  make  a  decree  where,  by 
reason  of  the  absence  of  persons  interested  in  the  matter,  the 
decree  would  be  ineffectual,  or  would  injuriously  affect  the 
interests  of 'the  absent  parties." 

In  Shields  v.  Barrow,  58  U.  S.,  17  How.,  130,  15  L.  ed.,  159,  the 
subject  of  parties  to  suits  in  equity  received  a  very  thorough  con- 
sideration at  the  hands  of  the  court,  whose  opinion  was  delivered  by 
Mr.  Justice  Curtis,  and  in  which  he  classifies  parties  to  a  bill  in 
equity  as  follows  :  Formal  parties ;  second,  necessary  parties ;  third, 
indispensable  parties.  Those  under  the  second  class  include  all  per- 
sons having  an  interest  in  the  controversy,  and  who  ought  to  be 
made  parties  in  order  that  the  court  may  act  upon  that  rule  which 
requires  it  to  decide  on,  and  finally  determine  the  entire  controver- 
sy, and  do  complete  justice  by  adjusting  all  the  rights  involved  in 
it.  If  the  interests  of  this  class  of  parties  are  separable  from  those 
of  the  parties  before  the  court,  so  that  the  court  can  proceed  to  a 
decree  and  do  complete  and  final  justice  without  affecting  other 
persons  not  before  the  court,  then  the  latter  are  not  indispensable 
parties. 

Those  coming  under  the  third  class  are  those  persons  who  not 
only  have  an  interest  in  the  controversy,  but  an  interest  of  such  a 
nature  that  a  final  decree  can  not  be  made  without  either  affect- 
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ing  the  interest,  or  leaving  the  controversy  in  snch  condition  that 
its  final  determination  may  be  wholly  inconsistent  with  equity  and 
good  conscience.  • 

This  well  considered  opinion,  which  has  been  followed  in  many 
subsequent  cases,  contains  several  illustrative  cases  of  the  rule  here 
announced  as  to  the  classification  of  parties  to 'a  bill  in  equity. 

One  of  the  points  in  the  syllabus  of  the  last  case  cited  states  the 
rule  as  follows. 

"Persons  having  rights  which  must  be  affected  by  the  de- 
cree cannot  be  dispensed  with." 

In  the  case  before  the  court  the  holders  of  the  deferred  certifi- 
cates, who  own  both  the  legal  and  equitable  title  thereto  are  not 
made  parties.  The  only  plaintiff  seeking  relief  is  the  State  of  Vir- 
ginia, who  has  brought  the  suit  in  her  own  name  without  any  title 
to  this  part  of  the  subject  matter  of  the  suit,  and  without  any  direct 
or  substantial  interest  in  the  result  thereof.  The  purpose  of  this 
suit  is  to  settle  the  liability  of  West  Virginia  on  these  deferred  cer- 
tificates to  the  owners  and  holders  thereof,  and  any  decree  which  is 
rendered  in  this  case  must  relate  solely  to  their  rights.  The  court 
can  not  enter  any  decree  with  reference 'to  these  certificates  which 
must  not  necessarily  affect  the  interests  of  these  outstanding  owners 
and  holders,  who  are  not  before  the  Court  either  as  plaintiffs  or  de- 
fendants. 

The  purpose  of  the  bill  is  not  only  to  fix  a  liability  on  the  State 
of  West  Virginia  for  the  payment  of  these  certificates,  but  also  for 
an  accounting  to  determine  the  extent  of  this  liability.  So  it  is 
clearly  and  at  once  perceivable  that  the  holders  of  these  certificates 
are  vitally  interested  as  to  both  of  these  purposes  of  the  suit. 

Therefore,  as  these  persons  have  no  opportunity  to  be  heard,  and 
as  the  decree  can  not  bind  them,  the  court  cannot,  for  that  very  rea- 
son, afford  any  relief  to  the  nominal  plaintiff,  the  Commonwealth 
are  vitally  interested  as  to  both  of  these  purposes  of  the  suit. 

Suppose  it  be  contended  that  these  bonds  are  now  held  by  the 
Commission  created  by  the  State  of  Virginia,  apparently  possessing 
powers  to  act  as  a  corporate  body,  to  negotiate  with  reference  to 
these  certificates,  and  that  this  commission  holds  the  bonds  in  trust, 
as  it  evidently  does,  for  the  bond  holders.  Would  not  the  Commis- 
sion at  least,  acting  in  its  fiduciary  capacity,  be  an  indispensable 
party  to  this  suit?  Could  the  .State  of.  Virginia,  divested  of  all  in- 
terest in  these  certificates,  sue  in  her  own  name  both  for  this  com- 
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mission  and  the  beneficiaries,  who  are  the  owners  of  these  certifi- 
cates? This  Commission  being  a  creature  of  the  legislature  of  Vir- 
ginia, endowed  with  corporate  capacity  to  act  in  furtherance  of  the 
objects  of  its  creation,  is  evidently  interested  in  carrying  into  effect 
the  steps  which  it  has  taken  to  secure. the  payment  of  these  evi- 
dences of  indebtedness. 

But  defect  of  parties  may  ordinarily  be  remedied  by  an  amend- 
ment of  the  bill  in  such  a  manner  as  to  cure  this  defect,  and  thus 
avoid  the  effect  of  a  demurrer  for  want  of  parties.  This  is  the  gen- 
eral or  ordinary  rule — the  one  usually  observed  by  the  courts. 
Indeed,  a  court  ought  not  to  dismiss  a  bill  and  deny  relief  where  the 
only  obstacle  to  the  granting  of  relief  is  the  want  of  essential  par- 
ties, when  the  bill  may  be  relieved  from  this  objection  by  amend- 
ment. 

This  case,  however,  constitutes  an  exception  to  this  rule.  It  must 
be  clearly  apparent  that  the  relationship  of  the  owners  or  holders 
of  the  certificates,  to  the  suit,  if  brought  into  the  case,  must  be  that 
of  plaintiffs ;  and  as  they  are  numerous,  a  few  could  join,  suing  on 
behalf  of  themselves,  and  all  others  similarity  situated,  and  thus 
avoid  the  inconvenience  of  large  numbers  appearing  on  the  record 
as  plaintiffs  in  the  suit.  They  would  be  the  real  plaintiffs,  with  the 
State  of  Virginia  as  a  mere  nominal  party,  thus  creating  a  suit  by 
individuals  against  a  state  of  the  Union,  which  is  prohibited  by  the 
Constitution. 

If  an  amendment  were  thus  permitted  so  as  to  bring  the  Com- 
mission as  the  Trustee  into  this  case  as  a  party  plaintiff,  or  this 
Commission  together  with  the  owners  as  co-plaintiffs  with  the  State 
of  Virginia,  there  would  be  presented  a  case  in  which  the  real 
parties  in  interest  as  individuals  are  the  plaintiffs,  in  which  a  state 
with  no  interest  and  as  a  mere  nominal  party  would  be  joined,  thus 
allowing  an  individual  to  do  by  indirection  associated  with  the  state 
as  a  nominal  party  what  he  would  be  prohibited  from  doing  in  his 
own  name.  An  evasion  of  this  sort  will  not  be  permitted  by  the 
court,  and  the  bill  in  this  regard  is  not  amendable,  and  the  court 
on  this  consideration  alone  has  no  jurisdiction  of  that  part  of  the 
bill  seeking  to  establish  the  liability  of  "West  Virginia  on  these  de- 
ferred certficates,  and  the  extent  of  such  liability. 

If,  however,  the  State  of  Virginia  should  ask  to  amend  her  bill 
by  making  the  Commission  as  Trustee  and  holder  of  these  certifi- 
cates a  party  defendant,  in  order  to  give  these  owners  and  holders 
representation  in  the  suit,  if  this  could  be  done  in  the  absence  of 
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the  real  parties  in  interest,  then  the  court  would  have  no  jurisdic- 
tion under  the  principles  laid  down  by  this  court  in  numerous  cases 
which  are  cited  and  reviewed  in  the  opinion  announced  in  Califor- 
nia v.  Southern  Pacific  Co.,  157  U.  S.  229,  39  L.  ed.  683.  So,  we 
perceive  that  as  to  this  feature  of  the  bill  now  under  consideration, 
the  court  has  no  jurisdiction  in  any  aspect  of  the  case,  nor  can  any 
amendment  be  made  so  as  to  give  this  court  jurisdiction. 

IV. 

THE  FACT  THAT  THE  COMMISSIONERS  OP  THE  SINK- 
ING FUND  AND  LITERARY  FUND  OF  VIRGINIA  HAVE 
IN  THEIR  POSSESSION  COMPARATIVELY  SMALL  POR- 
TIONS OF  THE  SAID  CERTIFICATES  ISSUED  BY  THE 
PLAINTIFF  DOES  NOT  GIVE  THE  PLAINTIFF  ANY 
CAUSE  OF  ACTION  AGAINST  THE  DEFENDANT. 

The  commissioners  of  these  two  funds  are  mere  state  agencies  or 
instrumentalities  created  by  the  Commonwealth  of  Virginia,  to  care 
for  and  preserve  certain  of  her  own  financial  resources,  available 
for  specific  purposes,  and  which  belong  exclusively  to  Virginia.  A 
few  of  the  old  bonds  of  Virginia  issued  prior  to  1861  were  by  her 
converted  into  immediately  available  money  by  being  deposited  with 
these  commissioners,  and  were  therefore  never  sold  and  the  title 
transferred  from  her  so  as  to  create  a  liability  against  the  State  her- 
self, and  hence  at  no  time  was  there  ever  any  right  of  action  or  liabil- 
ity on  account  of  these  old  bonds  so  deposited  with  the  said  commis- 
sioners which  could  properly  be  asserted  against  the  old  state.  In 
other  words,  these  few  old  bonds  deposited  with  these  commissioners 
did  not  create  any  debt  against  the  State  of  Virginia.  At  no  time 
or  under  any  circumstances  could  these  bonds  have  been  made  or 
become  a  legitimate  subject  matter  of  controversy  or  suit  against 
the  Commonwealth  of  Virginia.  To  make  them  such,  would  present 
the  grotesque  spectacle  of  a  sovereign  state  suing  herself,  for  an  ac- 
counting and  payment  to  herself  of  her  own  funds,  already  under 
her  absolute  control. 

Again  there  can  be  no  liability  in  favor  of  the  State  of  Virginia 
against  the  State  of  West  Virginia  on  these  bonds  so  held.  The  mon- 
eys in  the  sinking  fund  which  purchased  these  bonds  previous  to  the 
first  day  of  January,  1861,  were  raised  by  the  revenues  of  the  entire 
State  before  the  division,  and  they  were  therefore  the  property  of 
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such  entire  State,  and  being  in  the  ownership  of  the  State  itself,  the 
debtor,  they  were  a  dead  asset  both  as  to  that  portion  of  the  State 
which  passed  into  the  new  State  and  the  State  of  Virginia  as  she  re- 
mained, and  Virginia  claiming  to  be  such  owner  has  no  more  right 
to  institute  and  prosecute  a  suit  thereon  against  West  Virginia  than 
would  West  Virginia  if  a  similar  bond  had  fallen  into  her  possession. 
If  there  is  any  liability  in  respect  to  said  bonds  it  is  a  liability  of 
the  State  of  Virginia  to  the  State  of  West  Virginia  for  a  portion 
thereof. 

Then  if  this  were  the  status  of  Virginia  as  to  the  old  bonds  held 
by  the  commissioners  of  her  Sinking  Fund  and  Literary  Fund, 
prior  to  1861,  and  which  remained  unchanged  at  the  time  of  the 
formation  of  the  State  of  West  Virginia,  cculd  their  refunding  and 
the  issuance  of  the  deferred  certificates  as  to  the  one-third  of  them 
alter  this  status  with  reference  to  her  right  of  suit  thereon,  or  any 
part  of  them?  The  very  propounding  of  the  question  must  evoke 
a  negative  answer. 

The  idea  of  debt  necessarily  implies  an  obligation  payable  by  the 
debtor  to  some  third  party — a  creditor  existing  independently  of 
the  debtor,  and  over  whom,  as  to  the  obligation  asserted,  the  debtor 
can  have  no  control,  and  in  the  use  or  disposition  of  which  the  debt- 
or has  no  right  or  interest  whatever. 

How  then — upon  what  principle — upon  what  ground  or  reason — ■ 
can  Virginia  claim  that  the  old  bonds  placed  by  her  with  her  Com- 
misioners  of  the  Sinking  and  Literary  Funds,  were  or  are  now  any 
part  of  her  ante  helium  debt?  We  are  wholly  unable  to  perceive 
any.    In  fact,  there  is  none. 

If  it  be  contended  that  the  commissioners  of  the  Sinking  and  Lit- 
erary Funds  are  distinct  entities  from  the  State,  persons  clothed 
with  an  existence  distinct  and  separate  from  the  Commonwealth, 
with  the  right  to  assert  a  liability  against  Virginia  on  account  of 
these  old  bonds  acquired  by  them  prior  to  the  erection  of  the  terri- 
tory contained  within  the  boundaries  of  West  Virginia  into  a  state, 
then  and  in  that  event  this  court  cannot  entertain  jurisdiction  of 
the  suit,  because  these  commissioners  are  necessary  parties  thereto, 
and  the  commission  having  been  created  and  existing  under  and  by 
virtue  of  the  laws  of  Virginia,  must  be  a  citizen  of  Virginia,  and 
if  a  distinct  entity,  it  must  necessarily  be  a  corporation  having  its 
domicile  in  Virginia,  where  it  was  created. 

Thus,  we  perceive  that  in  any  aspect  of  the  case,  the  court  has  no 
jurisdiction  of  this  suit  so  far  as  the  certificates  belonging  to  these 
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commissioners  are  concerned.  In  fact,  this  feature  itself  of  this 
cause  constitutes  no  ground  of  controversy  between  the  parties  to 
the  bill. 

V. 

THE  CLAIM  FOR  PROPERTY  TRANSFERRED  BY  THE 
PLAINTIFF  TO  THE  DEFENDANT  CONTAINED  WITHIN 
THE  BOUNDARIES  OF  THE  TERRITORY  OUT  OF  WHICH 
WEST  VIRGINIA  WAS  ERECTED  INTO  AN  INDEPEND- 
ENT STATE  CREATES  NO  RIGHT  OF  ACTION  ON  THE 
PART  OF  VIRGINIA  FOR  THE  VALUE  OF  THIS  PROP- 
ERTY. 

In  February,  1863,  the  General  Assembly  of  the  State  of  Virgin- 
ia passed  the  following  Act,  declaring: 

"> 

' '  That  all  property,  real,  personal  and  mixed,  owned  by  or 
appertaining  to  this  state,  and  being  within  the  boundaries  of 
the  proposed  State  of  West  Virginia,  when  the  same  becomes 
one  of  the  United  States,  shall  thereupon  pass  to,  and  become 
the  property  of  the  State  of  West  Virginia,  and  without  any 
other  assignment,  conveyance  or  transfer  or  delivery  than  is 
herein  contained,  and  shall  include  among  other  things  not 
herein  specified  all  lands,  buildings,  roads  and  other  internal 
improvements  or  parts  thereof,  situated  within  said  bound- 
aries, and  vested  in  this  state,  or  in  the  President  and  Direct- 
ors of  the  Literary  Fund,  or  the  Board  of  Public  Works  there- 
of, or  any  person  or  persons  for  the  use  of  this  state,  to  the 
extent  of  the  interest  and  estate  of  this  State  therein  and 
shall  also  include  the  interest  of  this  state,  or  of  the  president 
and  directors,  or  of  the  said  board  of  public  works,  in  any 
parent  bank  or  branch  doing  business  within  the  said  bound- 
aries and  all  stocks  of  any  other  company  or  corporation,  the 
principal  office  and  place  of  business  whereof  is  located  with- 
in the  said  boundaries,  standing  in  the  name  of  this  state,  or  ' 
of  the  said  president  or  directors,  or  of  the  said  board  of  pub- 
lic works,  or  of  any  other  person  or  persons  for  the  use  of 
this  state. 

"That  if  the  apropriations  and  transfers  of  property, 
stocks  and  credits  provided  for  by  this  act,  take  effect,  the 
State  of  West  Virginia  shall  duly  account  for  the  same  in  the 
settlement  hereafter  to  be  made  with  this  state  provided  that 
no  such  property,  stocks  and  credits  shall  have  been  obtained 
since  the  organization  of  the  state  government." 


136  COMMONWEALTH  OF  VIRGINIA  VS. 

The  bill  of  complaint  relating  to  this  property  makes  the  follow- 
ing allegation : 

'.'Your  Oratrix  is  informed,  believes,  and  so  charges  that 
the  property  which  was  by  the  operation  of  this  act  appro- 
priated and  transferred  from  the  State  of  Virginia  to  the 
State  of  West  Virginia,  and  which  was  subsequently  received 
and  enjoyed  by  the  State  of  West  Virginia,  consisted  of  a 
number  of  items,  and  the  value  of  it  amounted,  in  the  aggre- 
gate to  several  millions  of  dollars,  the  exact  amount  your 
oratrix  is  unable  at  this  time  more  definitely  to  ascertain  and 
state.  That  of  the  bank  stocks  alone,  which  were  transferred 
under  the  operation  of  this  act,  the  State  of  West  Virginia 
realized  and  received  into  her  treasury,  from  the  sale  there- 
of, about  six  hundred  thousand  dollars,  and  that  no  part  of 
the  property  so  received  by  West  Virginia  had  been  obtain- 
ed by  Virginia  since  April,  1861." 

It  will  be  observed  that  all  the  property  mentioned  in  this  act  was 
located  within  the  territory  comprised  within  the  boundaries  of 
West  Virginia,  and  was  designed  for  the  use  of  the  latter  in  the 
formation  of  a  state  government  and  in  promoting  the  purposes  of 
its  establishment.  The  parent  state  parted  with  certain  of  her  own 
territory  and  resources  to  create  a  new  state  within  her  own  bound- 
aries and  to  exercise  over  a  part  of  her  own  people  the  powers  of 
government,  to  be  thereafter  created  by  them,  and  to  assume  all  the 
burdens  and  responsibilities  incident  to  a  state,  and  to  erect  for 
themselves  all  public  institutions  necessary  to  conduct  the  opera- 
tions of  the  government  of  the  new  state,  thus  proposed  to  be 
created.  Virginia  in  this  act  proposed  new  duties  and  obligations 
for  a  part  of  her  oavu  citizens,  and  at  the  same  time  declared  in  her 
own  halls  of  legislation  what  should  be  done  by  the  new  state  which 
then  had  no  existence,  but  which  she,  by  her  own  act  and  that  of  the 
general  government,  designed  to  bring  into  existence,  by  parting 
with  the  very  property  which  she  intended  should  be  used  by  the 
new  government  and  a  part  of  the  people  of  Virginia  would  share 
in  the  benefits  and  advantages  thus  afforded. 

Now  can  Virginia  by  her  own  act  create  an  obligation  to  be  as- 
sumed by  a  state  not  then  in  existence  and  which  she  by  her  own 
acts  aids  in  creating?  Can  she,  in  this  act,  declare  that  a  creature 
not  then  in  being,  shall  account  to  her  for  property  which  she  her-, 
self  really  bestows  upon  a  part  of  her  own  citizens,  and  who,  in  the 
true  sense  of  the  term,  are  the  real  owners  thereof,  and  when  she 
has  thus  freely  bestowed  her  own  bounty  upon  her  own  citizens,. 
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make  a  demand  thereafter  upon  the  new  government  when  it  has- 
been  established,  and  that  too  when  this  new  government  is  to  ex- 
tend to  a  large  part  of  the  citizens  of  Virginia  full  protection  in 
the  enjoyment  of  all  their  absolute  and  social  rights?  If  so,  upon 
what  legal  or  moral  principles  can  such  a  claim  be  predicated  ?  The 
parent  thus  transfers  all  the  burdens  of  her  own  government  to  a 
new  state,  created  in  her  own  boundaries,  divesting  herself  of  all 
responsibility  for  the  conduct  and  safety  of  a  large  part  of  her 
former  population  and  impose  upon  another  sovereignty  these  very 
obligations  which  she  herself  had  borne,  and  that,  too,  by  her  own- 
act,  and  now  seeks  indemnity  and  compensation  from  this  sover- 
eignty for  performing  a  duty  which  she  herself  has  been  relieved 
by  her  own  act  and  concession. 

By  this  act  Virginia  simply  declared  to  a  part  of  her  own  citizens 
that  they  could  organize  themselves  into  a  government  in  a  part  of 
her  own  territory  and  thus  become  an  independent  state.  These  cit- 
izens of  Virginia  were  the  promotors  and  she  co-operated  with  them 
to  the  end  that  a  new  state  might  be  formed. 

It  will  not  be  overloked  that  the  territory  of  Virginia  was  di- 
vided in  1863  while  she  retained  her  wn  identity  and  institutions,, 
and  out  of  the  territory  which  she  surrendered,  and  within  it,  a 
new  state  arose. 

This  is  not  the  case  wherein  one  state  is  treating  with  another, 
whereby  one  state  cedes  a  part  of  her  territory  to  be  added  to  the- 
domain  of  the  latter.  In  such  case  she  could  stipulate  the  terms  of 
the  cession,  which  would  constitute  a  compact  between  the  two 
states  enforceable  as  a  binding  obligation.  Their  attitude  towards 
each  other  would  be  that  of  two  independent  and  competent  con- 
tracting parties. 

Here  the  attitude  of  Virginia  is  very  different.  She,  on  the  one- 
side,  proposes  that  a  new  state  may  be  organized  if  the  National 
Government  will  assent  to  its  admisison  into  the  Union.  She  cannot 
propose  conditions  in  advance  of  the  creation  of  the  new  state,  and 
enforce  them  against  it  as  the  price  of  property  within  its  own  ter- 
ritorial limits.  This  would  constitute  a  mere  nudum  pactum.  It 
would  be  without  consideration  because  whatever  is  within  the 
boundaries  of  a  new  state  belongs  to  it,  both  upon  reason  and  au- 
thority. 

"The  new  State  on  its  part  carries  with  it  only  local  obliga- 
tions, and  whether  contracted  for  local  objects  or  secured  by 
a  lien  on  local  revenues,  and  such  local  duties  as  arise  out  of 
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agreements  to  maintain  the  channel  of  a  river  or  to  levy  no 
more  than  certain  tolls  along  its  course.  As  a  compensation 
for  such  burdens  the  new  state  is  entitled  to  property  within 
it  of  a  local  character,  or  to  such,  not  within  it,  as  belongs  to 
state  institutions  localized  there,  and  to  the  privileges  aris- 
ing from  treaties  specially  contracted  for  the  benefit  of  its  ter- 
ritory, such  for  instance  as  contain  demarcations  of  its  boun- 
daries, and  such  as  secure  to  its  inhabitants,  or  a  part  of  them, 
the  right  to  navigate  streams  running  through  other  countries 
from  its  frontiers."  Taylor,  International  Public  Law,  p. 
204,  citing  Hall's  Treaties  on  International  Law  (4th  Ed., 
Oxford.)    Sec.  27. 

So  if  the  new  state  is  entitled  to  property  within  it  of  a  local 
character,  or  to  such  not  within  it,  as  belongs  to  state  institutions 
localized  there,  upon  what  principle  can  Virginia  base  a  claim  for 
the  value  of  property  within  the  territory  of  the  new  state  of 
West  Virginia?  She  cannot  found  it  upon  the  doctrine  of  public 
international  law.  Neither  can  she  found  it  upon  an  act  of  her  own 
legislature,  nor  can  she  do  so  upon  any  act  or  agreement  upon  the 
part  of  West  Virginia,  for  West  Virginia  did  nothing,  nor  has  she 
done  anything  to  authorize  it,  as  the  new  state  was  not  a  party  to 
the  agreement.  Virginia  has  no  claim  and  can  have  no  claim  for 
property,  real  or  personal,  localized  or  pertaining  to  or  belonging  to 
institutions  localized  in  the  territory  out  of  which  West  Virginia 
was  formed.  She  cannot  base,  this  claim  upon  treaty  or  compact, 
because  at  the  time  she  declared  by  her  own  act  of  assembly  that 
this  property  was  to  be  taken  by  the  new  state  when  it  came  into 
being,  there  was  no  representative  to  act  on  behalf  of  the  pro- 
posed new  state  so  as  to  accept  a  cession  of  property  upon  terms 
proposed  by  the  owner.  This  act  of  assembly  could  not  be  construed 
as  a  treaty  between  the  state  of  Virginia  and  the  proposed  new  state, 
as  this  was  a  mere  ex  parte  act  emanating  from  Virginia  alone,  and 
a  treaty  in  its  humblest  and  narrowest  aspect,  "is  a  mere  agree- 
ment between  states  for  the  settlement  of  their  current  interests  or 
controversies,  made  either  with  a  tacit  admision  of  the  existence 
of  the  common  law  of  nations,  or  with  the  express  stipulation  that 
some  principle  of  that  law  shall  be  changed  or  modified  in  a  particu- 
lar case."    Taylor,  International  Law,  p.  93. 

Hence  the  making  of  a  treaty  necessarily  presupposes  and  as- 
sumes the  presence  and  participation  in  its  negotiations  of  two 
sovereign  powers  capable  of  acting.  Another  reason  why  it  could 
not  be  referable  to  treaty  is  that  one  state  cannot  enter  into  a  treaty 
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with  another  state  without  the  consent  of  Congress.  In  February, 
1863,  when  this  act  of  assembly  was  passed,  upon  which  Virginia 
rests  her  claim  as  presented  by  this  feature  of  the  bill,  West  Vir- 
ginia had  not  been  fully  created  and  organized.  Now,  then,  shall 
Virginia  passing  the  title  of  property  by  her  own  act  and  imposing 
terms  both  unfair  and  unfounded  upon  the  principles  of  public  law, 
assert  a  claim  to  the  value  of  this  property  when  conditions  have 
changed  and  the  new  sovereignty  finds  herself  in  possession  of  this 
property  which  is  within  her  own  territory,  and  actually  necessary 
for  the  legitimate  purposes  of  the  new  government  1  But  it  may  be 
said  or  contended  that  if  West  Virginia  is  liable  for  her  equitable 
portion  of  Virginia's  public  debt,  is  she  not  also  liable  for  the  pub- 
lic property  of  Virginia  localized  in  the  territory  of  the  new  state, 
or  belonging  to  any  of  the  public  institutions  localized  there  ?  This 
admits  of  plain  and  satisfactory  answer  in  the  negative. 

West  Virginia's  attitude  as  to  the  public  debt  of  Virginia  was 
provided  for  by  the  ordinance  of  Virginia  and  the  constitute  of 
West  Virginia,  and  in  the  absence  of  such  provision,  it  can 
scarcely  be  contended  that  the  State  of  Virginia  could  assert  any 
liability  against  the  State  of  West  Virginia  as  to  any  part  of  said 
■debt. 

Furthermore,  there  is  nothing  in  the  record  to  show  that  Vir- 
ginia, either  by  her  Act  of  Assembly  or  by  any  act  on  the  part  of 
her  governor,  has  authorized  any  demand  upon  the  state  of  West 
Virginia  for  compensation  for  property  situated  in  the  territory 
now  comprising  the  State  of  West  Virginia. 

The  bill  sets  up  a  further  claim  for  property  predicated  upon  the 
Act  of  the  General  Assembly  of  Virginia  passed  on  the  4th  day  of 
February,  1863,  and  which,  according  to  the  bill,  is  in  the  following 
language : 

"1.  That  the  sum  of  One  Hundred  and  Fifty  Thousand 
Dollars  be  and  is  hereby  appropriated  to  the  State  of  West 
Virginia  out  of  moneys  not  otherwise  appropriated,  when 
the  same  shall  have  been  formed,  organized  and  admitted  as 
one  of  the  United  States. 

' '  2.  That  there  shall  be,  and  hereby  is,  appropriated  to  the 
said  State  of  West  Virginia  when  the  same  shall  become  one 
of  the  United  States,  all  balances,  not  otherwise  appropri- 
ated, that  may  remain  in  the  treasury,  and  all  moneys  not 
otherwise  appropriated  that  may  come  into  the  treasury,  up 
to  the  time  when  the  said  State  of  West  Virginia  shall  become 
one  of  the  United  States ;  provided,  however,  that  when  the 
said  State  of  West  Virginia  shall  become  one  of  the  United 
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States,  it  shall  be  the  duty  of  the  auditor  of  the  State  to 
make  a  statement  of  all  the  moneys  that  up  to  that  time  have 
been  paid  into  the  treasury  from  counties  located  outside  of 
the  boundaries  of  the  said  State  of  West  Virginia,  and  also 
of  all  moneys  that  up  to  the  same  time,  have  been  expended 
in  such  counties,  and  the  unexpended  surplus  of  all  such 
moneys  shall  remain  in  the  treasury  and  continue  to  be  the 
poperty  of  this  state." 

After  reciting  this  act  the  bill  avers : 

"And  this  last  named  sum  of  One  Hundred  and  Fifty 
Thousand  Dollars,  together  with  other  sums  belonging  to  the 
State  of  Virginia,  were  turned  over  to  and  received  or  col- 
lected by  the  new  State  of  West  Virginia  after  its  formation 
as  aforesaid." 

The  same  reasons  and  principles  apply  to  this  item  demanded  by 
Virginia  from  West  Virginia,  because  of  personal  property  located 
within  the  territory  comprised  within  the  State  of  West  Virginia, 
that  is  applicable  to  the  demand  of  a  similar  character  made  in  the 
bill  by  reason  of  the  Act  already  quoted  passed  by  the  General  As- 
sembly of  Virginia  on  February  3,  1863. 

It  does  seem  to  us  that  this  claim  of  Virginia,  which  she  rests  up- 
on the  two  acts  passed  by  the  General  Assembly  of  February  third 
and  fourth  respectively,  in  the  year  1863,  is  not  only  without 
foundation  upon  any  principles  of  law  or  equity,  but  is  most  unjust 
and  unreasonable. 

It  is  quite  apparent  that  Virginia  demands  that  West  Virginia 
shall  pay  one-third  of  the  old  debt  of  Virginia  upon  the  sole  ground 
that  she  parted  with  one-third  of  her  territory,  and  therefore,  on 
that  ground  alone,  West  Virginia  should  be  made  to  bear  that  por- 
tion of  her  ante  helium  debt  to  the  holders  thereof,  while  Virginia 
should  meet  and  discharge  the  other  two-thirds  of  this  obligation. 

Has  it  occurred  to  the  authorities  of  Virginia  that  when  she  part- 
ed voluntarily  with  one-third  of  her  territory,  she  at  the  same  time 
retained  all  of  her  institutions,  or  nearly  so,  intact,  with  the  means 
in  her  own  control  of  continuing  the  operations  of  her  state  govern- 
ment, while  the  territory  she  parted  with  had  to  be  erected  into  a 
state  government,  all  the  institutions  necessary  to  its  operation  to 
be  constructed,  and  great  expense  incurred  in  order  to  bring  the 
territory  into  the  status  of  an  independent  state  and  put  her  ma- 
chinery of  government  into  operation?  In  this  aspect  of  the  case, 
Virginia  cuts  off  about  one-third  of  her  domain,  containing  a  large 
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percentage  of  her  citizenship,  sets  them  adrift  without  the  means  of 
government,  and  now  demands  not  only  that  the  new  government 
erected  out  of  this  territory  shall  bear  the  burden  of  one-third  of 
her  public  debt,  but  also  pay  to  her  compensation  for  "all  lands, 
buildings,  roads,  and  other  internal  improvements,  or  part  thereof, 
situated  within  said  boundaries,  and  vested  in  this  State  (Virgin- 
ia), or  in  th  president  and  directors  of  the  literary  fund,  or  the 
board  of  public  works  thereof,  or  in  any  person  or  persons  for  the 
use  of  this  State  (Virginia),  to  the  extent  of  the  interest  and  estate 
of  this  State  (Virginia)  therein,"  and  all  other  property  within  the 
boundaries  forming  said  new  state,  as  well  as  all  money  properly 
belonging  to  the  institutions  of  the  state  of  Virginia  localized  in 
these  boundaries. 

On  the  other  hand  Virginia  refuses  to  recognize  any  liability  for 
the  one-third  of  this  debt  on  the  very  arbitrary  basis  assumed  by 
her  for  its  adjustment,  still  retains  intact  all  property  and  institu- 
tions of  every  kind  and  character  within  her  own  domains,  demand- 
ing compensation  also  for  every  article  of  property  of  any  value 
with  which  she  parted,  and  that  too  by  her  own  act  of  legislation. 
She  cannot  in  ecpiity  and  good  conscience  make  this  two-fold  de- 
mand. She  must  forego  her  claim  upon  West  Virginia  for  the 
liquidation  of  any  part  of  her  public  debt,  or  she  must  concede  to 
West  Virginia  the  absolute  ownership  in  all  the  property  localized 
within  her  boundaries.  But  she  cannot  now  deal  with  the  one-third 
of  her  old  debt,  because  she  is  practically  released  from  any  liabil- 
ity thereon  by  reason  of  the  acts  and  course  pursued  by  her  with 
the  creditors  themselves.  The  only  parties  that  are  now  asserting 
any  demand  against  West  Virginia  as  to  the  one-third  of  the  old 
debt  of  Virginia  are  the  creditors  themselves — the  true  and  legal 
owners  and  holders  thereof.  The  right  to  look  to  West  Virginia  for 
the  payment  of  this  one-third,  if  the  right  exists  anywhere,  neces- 
sarily resides  in  the  creditors,  and  not  in  the  State  of  Virginia. 
She,  therefore,  has  left  the  demand  as  to  one-third  of  the  debt 
against  West  Virginia,  so  far  as  she  herself  is  concerned,  in  the 
hands  of  the  creditors,  and  no  act  of  hers  can  now  affect  their  sub- 
stantial rights.  She  cannot,  therefore,  do  anything  at  this  time  to 
release  West  Virginia  from  any  part  of  the  demand  which  the  cred- 
itors are  asserting  against  her  through  the  medium  of  this  suit  nom- 
inally instituted  by  Virginia. 

She  is  therefore  referred  to  the  only  alternative  in  fro  conscien- 
tiae  aut  legis,  and  that  is,  a  relinquishment  of  her  own  demand  for 
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compensation  for  property  left  by  her  within  the  boundaries  of  the 
territory  out  of  which  the  state  of  West  Virginia  was  created.  She 
can  only,  therefore,  stand  upon  that  feature  of  her  bill  which  re- 
lates to  her  old  public  debt,  and  as  to  this  feature  of  the  case,  as. 
we  have  already  shown,  she  is  without  standing  in  a  court  of  equity. 


VI. 


THE  PLAINTIFF  CANNOT  ASSERT  THE  CLAIM  WHICH 
SHE  SETS  FORTH  IN  HER  BILL  IN  A  COURT  OF 
EQUITY. 

In  considering  the  proposition  that  the  plaintiff  cannot  assert  the 
demand  contained  in  the  bill  in  a  court  of  equity,  we  must  keep  in 
mind  the  relation  which  Virginia  bears  to  that  portion  of  her  ante 
helium  public-debt  which  is  sought  to  be  made  the  subject  of  con- 
troversy in  this  suit.  She  disclaims  at  this  time  all  liability  to  her 
creditors  on  account  of  the  so-called  equitable  proportion  thereof 
which  she  insists  shall  be  borne  by  the  state  of  West  Virginia,  at 
the  same  time  averring  that  she  has  adjusted  and  settled  two-thirds 
of  the  original  debt  by  agreement  and  contract  between  herself  and 
its  owners. 

It  is  patent  upon  the  face  of  the  bill  and  its  exhibits,  as  hereinbe- 
fore stated,  that  the  prosecution  of  this  suit  by  Virginia  is  solely  in 
the  interests  of  the  owners  and  holders  of  the  deferred  certificates 
issued  by  Virginia  herself  without  recourse  upon  her,  and  set 
apart  as  a  liability  of  West  Virginia  to  the  holders  of  the  old  obliga- 
tions, which  have  been  surrendered  to  the  state  of  Virginia  and  by 
her  cancelled  in  accordance  with  her  own  acts  of  legislation. 

She  therefore  cannot  come  into  a  court  of  equity  to  assert  a  right 
of  contribution  against  West  Virginia.  There  are  two  clear  and 
cogent  reasons  for  this : 

(a)  First,  the  decree  which  she  seeks  to  obtain  cannot  inure  to 
her  benefit,  but  only  to  that  of  the  holders  of  the  deferred  certifi- 
cates. 

(6)  Second,  she  must  have  paid  everything  for  which  she  and 
the  new  state  were  jointly  liable  so  as  to  relieve  the  new  state  from 
all  liability  before  she  can  seek  contribution  from  her  joint  obligor. 

That  this  is  the  principle  upon  which  rests  the  equitable  right  of 
contribution  is  the  recognized  and  well  settled  doctrine  of  the 
courts. 
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Springer  v.  Foster,  21  Ind.  App.  15,  60  N.  E.  720. 

Kirkpatrick  v.  Murphy,  3  N.  J.  Law  506. 

Grove  v.  O'Brien,  1  Md.  438. 

Rooker  v.  Benson,  83  Ind.  250,  256. 

Zook  v.  Clemmer,  44  Ind.  15. 

Pegram  v.  Riley,  88  Ala.  399,  6  South.  753. 

Screven  v.  Joiner,  1  Hill  Ch.  252,  26  Am.  Dec.  199. 

,  The  rule  is  universal  that  the  party  seeking  contribution  must 
have  paid  more  than  his  share  in  order  to  maintain  a  suit  for  con- 
tribution. 

9  Cyc.  699 ;  3  Am.  &  Eng.  Dec.  in  Eq.  163. 

The  demaul  made  by  Virginia  which  she  claims  arises  but  of  the 
acts  of  her  General  Assembly,  passed  February  3rd  and  4th,  respect- 
ively, in  the  year  1863,  whereby  she  transferred  certain  real  and 
personal  property  belonging  to  her  to  be  used  by  the  new  state 
when  created  and  organized,  if  it  has  any  validity,  which  is  not 
conceded  here,  is  purely  a  legal  demand  and  one  which  cannot  be 
asserted  under  any  circumstances  in  a  court  of  equity. 

If  it  be  an  equitable  demand,  upon  what  principle  or  doctrine  of 
equity  does  it  rest?  It  is  not  secured  by  any  lien;  it  is  not  in  the 
nature  of  a  trust ;  it  rests  upon  no  equities  to  be  asserted  in  order  to 
enter  a  decree  or  to  make  the  claim  available.  It  is  simply  a  money 
demand  for  the  value  of  property  which  the  plaintiff  claims  was 
used  and  appropriated  by  the  defendant,  for  which  payment  should 
be  made. 

This  court  has  declared  in  Scott  v.  Neely,  140  U.  S.  106,  117,  35 
L.  ed.  358,  that, 

"All  actions  which  seek  to  recover  specific  property,  real 
or  personal,  with  or  without  damages  for  its  detention,  or 
a  money  judgment  for  breach  of  a  simple  contract,  or  as 
damages  for  injury  to  person  or  property,  are  legal  actions 
and  can  be  brought  in  the  federal  courts  only  on  their  law 
side. ' ' 

This  principle  is  based  upon  the  seventh  amendment  to  the  Con- 
stitution of  the  United  States,  which  declares  that, 

"In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved." 


144  COMMONWEALTH  OP  VIRGINIA  VS. 

In  the  federal  courts  this  right  cannot  be  dispensed  with  except 
by  the  assent  of  the  parties  entitled  to  it,  nor  can  it  be  impaired  by 
any  blending  with  a  claim,  properly  cognizable  at  law,  of  a  demand 
for  equitable  relief  in  aid  of  the  legal  action  or  during  its  pendency. 
Such  aid  in  the  federal  courts  must  be  sought  in  separate  proceed- 
ings, to  the  end  that  the  right  to  a  trial  by  jury  in  a  legal  action 
may  be  preserved  intact. 

Scott  v.  Neely,  supra,  in  the  opinion  of  the  court. 

Pursuing  this  provision  of  the  organic  law  of  the  United  States, 
the  sixteenth  section  of  the  judiciary  act  of  1789,  enacted  that  such 
suits  "shall  not  be  sustained  in  either  of  the  courts  of  the  United 
States  in  any  case  where  a  plain,  adequate  and  complete  remedy 
may  be  had  at  law ; ' '  and  this  prohibition  is  carried  into  the  revised 
statutes  of  the  United  States. 
Section  723. 

This  provision  of  the  revised  statutes  "is  simply  declaratory  of 
the  rule  obtaining  and  controlling  in  equity  proceedings  from  the 
earliest  period  in  England,  and  always  in  this  country.  And  so  it 
has  been  often  adjudged  that  whenever,  respecting  any  rights  vio- 
lated, a  court  of  law  is  competent  to  render  a  judgment  affording  a 
plain,  adequate  and  complete,  remedy,  the  party  aggrieved  must 
seek  his  remedy  in  such  court,  not  only  because  the  defendant  has 
a  constitutional  right  to  a  trial  by  jury,  but  because  of  the  prohibi- 
tion of  the  Act  of  Congress  to  pursue  his  remedy  in  such  cases  in  a 
>court  of  equity. ' ' 

Scott  v.  Neely,  supra,  citing  Hipp  v.  Babin,  60  U.   S.  19 

How.,  271,  278,  15  L.  ed.  633,  635;  Lewis  v.  Cox,  90  U.  S. 

466,  470,  23  L.  ed.  70,  71 ;  Killian  v.  Ebinghaus,  110  U.  S. 

568,  573,  28  L.  ed.  246,  248 ;  Buzard  v.  Houston,  119  U.  S. 

347,  351,  30  L.  ed.  451,  453. 
As  already  stated,  the  demand  asserted  by  Virginia  for  money 
and  property  localized  within  the  boundaries  of  West  Virginia  is 
simply  for  a  debt  predicated  upon  the  transfer  of  property  by  Vir- 
ginia and  appropriated  by  "West  Virginia  after  her  creation  and  or- 
ganization as  a  state. 

The  demand  made  by  the  bill  in  this  respect  is  for  the  money 
mentioned  in  the  Act  of  February  4th,  1863,  and  the  value  of  the 
property  designated  in  the  Act  of  February  3rd  of  the  same  year. 

On  the  common  law  side  of  the  court  this  demand  may  be  made 
the  subject  of  an  action  of  debt,  or  even  of  an  action  of  assumpsit 
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on  the  implied  promise,  if  any  legal  liability  exists,  which  is  not 
here  conceded,  on  the  part  of  West  Virginia  to  repay  Virginia  the 
money  which  she  used  and  to  compensate  her  for  the  property  ap- 
propriated and  used,  the  amount  of  which  would  depend  upon  its 
value. 

Therefore,  the  demand  in  the  case  now  before  the  court  is  the 
alleged  debt  due  the  complainant  for  this  property  which  in  no  re- 
spect differs  from  any  debt  upon  contract ;  it  is  the  subject  of  legal 
action  only  in  which  the  defendant  is  entitled  to  a  jury  trial  in  this 
court. 

But  it  may  be  contended  that  there  is  no  precedent  for  the  trial 
of  an  action  at  law  in  this  court,  in  which  a  jury  may  be  empaneled 
as  in  ordinary  trials  in  actions  at  law  instituted  in  the  Federal  Cir- 
cuit Court.  It  may  also  be  contended  that  this  is  an  exceptional 
case  to  be  tried  in  a  court  exercising  exceptional  original  jurisdic- 
tion, and  that  therefore  the  ordinary  distinction  between  law  and 
equity  ought  not  to  be  observed  and  followed.  If  there  were  no  pre- 
cedent for  this,  there  is  no  assignable  reason  why  such  a  precedent 
should  not  now  be  made. 

But  this  court  has  already  declared  that  it  will  not  entertain  a 
suit  in  equity  brought  by  a  state  where  an  adequate  remedy  at  law 
exists. 

In  Georgia  v.  Brailsford,  the  fourth  case  entered  upon  "the  or- 
iginal docket ' '  of  the  Supreme  Court,  a  definition  was  first  given  of 
the  original  jurisdiction  of  this  court.  During  the  pendency  in  the 
circuit  court  of  the  district  for  Georgia  between  Brailsford  and  oth- 
ers and  Spradling,  to  which  the  State  of  Georgia  was  not 
allowed  to  be  made  a  party,  this  state,  in  February,  1792,  filed 
its  bill  in  equity  in  this  court  seeking  the  aid  of  its  original  juris-  ■ 
diction  for  an  injunction,  in  behalf  of  the  state,  to  stay  the  pay- 
ment to  others  of  a  certain  debt  in  controversy  in  the.  said  circuit 
court,  which  the  State  of  Georgia  claimed  had  been  vested  in  her  by 
the  Act  of  Confiscation  passed  May  4,  1782. 

The  judges  of  the  Supreme  Court  were  divided  in  their  opinion 
on  the  question  of  granting  an  injunction  upon  the  ground  that 
Georgia  had  a  complete  and  adequate  remedy  at  law. 

Therefore,  in  1793,  a  motion  was  made  to  dissolve  the  iojunction 
and  dismiss  the  bill,  and  upon  this  motion  the  following  order  was 
indicated  by  the  chief  justice :  ' '  The  bill,  however,  was  founded  in 
the  highest  equity ;  and  the  ground  of  equity  for  granting  the  in- 
junction continues  the  same,  that  the  money  ought  to  be  kept  for 
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the  party  to  whom  it  belongs.  We  shall  therefore  continue  the  in- 
junction until  the  next  term,  when,  however,  if  Georgia  has  not  in- 
stituted her  action  at  common  law  it  will  be  dissolved." 

Acting  upon  this  statement  of  the  court  Georgia  brought  an  action 
on  the  common  law  side  of  the  original  jurisdiction,  perfecting  her 
pleadings  therein  during  February,  1794,  a  jury  was  empaneled  for 
the  trial  of  the  case,  and  the  court  charged  the  jury  in  effect  that 
the  act  of  the  state  of  Georgia  did  not  vest  the  title  to  the  debt  in 
the  state  at  the  time  of  its  passage,  and  that  by  the  terms  of  the  act 
the  debt  was  not  confiscated  but  only  sequestered,  and  the  right  of 
the  obligees  to  recover  it  revived  on  the  treaty  of  peace. 

The  record  then  recites  that  ' '  the  jury  retired  for  a  few  minutes, 
and,  on  their  return  to  the  bar,  by  their  foreman,  Reynold  Keen, 
say  they  find  a  verdict  for  the  defendant." 

Taylor,  Jurisdiction  and  Procedure  of  the  United  State  Su- 
preme Court,  pp.  52,  53. 

Mr.  Taylor,  in  his  very  estimable  work  just  cited,  considering  the 
matter  now  under  discussion,  says : 

' '  No  more  emphatic  assertion  could  have  been  made  of  the 

immemorial  distinction  between  law  and  equity,  or  of  the  fact 

that  the  equity  side  of  the  original  jurisdiction  cannot  be 

invoked  when  there  is  a  plain  and  adequate  remedy  at  law. ' ' 

Idem,  53. 

This  same  distinguished  author,  quoting  from  Carson's  History 
of  the  Supreme  Court,  page  169,  note  7,  further  says: 

' '  It  has  been  aserted  that  this  is  the  only  instance  of  trial 
by  jury  in  the  Supreme  Court.  This  is  an  error.  The  min- 
utes of  the  court  discloses  that  in  the  case  of  Oswald  v .  New 
York,  a  jury  was  sworn  and  witnesses  called,  and  a  verdict 
found  for  the  plaintiff  of  $5,315.06.  This  was  in  February, 
1795.  Two  years  and  a  half  later  a  writ  of  enquiry  of  dam-. 
■gf  ages  in  the  case  of  Catlin  v.  South  Carolina  was  executed  at 
the  bar  of  the  Supreme  Court,  and  a  verdict  was  given  for 
plaintiff  for  $55,002.84.  Although  judgments  were  entered 
there  is  no  record  of  any  steps  to  enforce  them." 

At  the  time  of  the  formation  of  the  Constitution  of  the  United 
States  the  distinctions  existing  between  law  and  equity  were  well 
defined,  and  these  distinctions  were  familiar  to  the  framers  of  this 
instrument,  and  they  considered  it  a  wise  policy  to  carry  them  into 
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the  federal  tribunals,  and  they  have  ever  since  been  observed  and 
enforced. 

Therefore,  Virginia's  claim  for  a  judgment  against  West  Virgin- 
ia for  money  and  property  located  within  the  boundaries  of  the 
latter  must  be  asserted  at  law. 

It  may  be  contended,  however,  that  equity  does  have  jurisdiction 
of  that  part  of  the  bill  which  relates  to  the  public  debt  of  Virginia 
created  prior  to  the  formation  of  West  Virginia,  and  that  the  court 
having  jurisdiction  of  this  feature  of  the  case  on  equitable  ground, 
which  however  is  not  conceded  by  West  Virginia  for  the  reasons 
hereinbefore  stated,  and  though  the  other  part  of  the  demand  may 
be  legal  in  its  nature,  the  court  will  entertain  jurisdiction  of  the 
entire  bill  and  grant  full  relief  if  the  bill  can  be  sustained  upon  any 
equitable  ground  whatsoever. 

Be  this  as  it  may  in  some  of  the  state  courts,  no  such  rule  is  ob- 
served in  the  federal  courts. 

It  has  long  been  a  settled  doctrine  of  the  federal  courts  that  legal 
and  equitable  claims  cannot  be  blended  together  in  the  same  suit. 

In  Scott  v.  Armstrong,  146  U.  S.  499,  36  L.  ed.  1059,  the  court, 
speaking  through  Mr.  Chief  Justice  Fuller,  in  the  course  of  its  opin- 
ion says: 

"Section  914  of  the  Revised  Statutes,  in  providing  that 
the  practice,  pleadings  and  forms,  and  modes  of  proceeding 
in  civil  causes  in  the  circuit  and  district  courts  shall  conform, 
as  near  as  may  be,  to  the  practice,  pleadings  and  forms  and 
modes  of  proceeding  existing  at  the  time  in  like  causes  in  the 
courts  of  record  in  the  state  within  which  such  circuit  or 
district  courts  are  held,  in  terms  excludes  equity  causes 
therefrom,  and  the  jurisprudence  of  the  United  States  has 
always  recognized  the  distinction  between  law  and  equity  as, 
under  the  Constitution,  matter  of  substance,  as  well  as  of 
form  and  procedure,  and,  accordingly,  legal  and  equitable 
claims  cannot  be  blended  together  in  one  suit  in  the  circuit 
courts  of  the  United  States,  nor  are  equitable  defenses  per- 
mitted." 

In  support  of  this  doctrine  thus  so  clearly  announced,  the  learned 
Chief  Justice  cites  a  number  of  decisions  of  this  court,  together  with 
some  of  the  decisions  of  the  circuit  courts. 

The  same  principle  is  announced  in  Scott  v.  Neely,  140  U.  S.  106, 
35  L.  ed.  358,  and  from  this  case  we  here  quote  points  five  and  six 
of  the  syllabus  as  follows: 

' '  5.  Remedies  in  federal  courts  at  law  or  in  equity,  are  not 
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according  to  the  practice  of  State  courts,  but  according  to  the 
principles  of  the  common  law  and  equity. 

"6.  A  federal  court  has  no  jurisdiction  of  a  suit  in  equity 
in  which  a  claim,  only  cognizable  at  law,  is  united  with  a 
claim  for  equitable  relief." 

These  principles  have  been  fully  adhered  to  in  all  of  the  federal 
courts,  and  are  always  applied  in  strict  conformity  to  the  well  mark- 
ed distinctions  here  laid  down. 

Now  what  is  the  status  of  the  case  at  bar  from  any  standpoint  of 
its  consideration?  If  it  be  conceded  that  the  bill  states  a  claim  in 
equity  relating  to  the  ante  helium  debt  of  Virginia,  it  cannot  admit 
of  argument  that  the  claim  for  compensation  for  property  used  by 
West  Virginia  within  the  territory  constituting  her  own  boundaries 
formerly  belonged  to  Virginia,  is  a  pure  legal  demand,  which  has 
been  united  in  the  bill,  and  therefore  the  court  will  not  entertain 
jurisdiction  in  this  suit. 

But  we  earnestly  insist,  upon  reason  and  authority,  that  the 
plaintiff  has  no  standing,  even  in  a  court  of  equity,  with  reference 
to  that  part  of  the  bill  relating  to  her  public  debt  created  prior  to 
the  formation  of  West  Virginia;  that  as  to  this  feature'of  the  cause 
there  is  no  ground  for  the  assertion  of  any  claim  by  the  plaintiff 
against  the  defendant  either  at  law  or  in  equity ;  that  this  part  of 
the  bill  is  without  merit,  and  that  upon  no  consideration  can  this 
part  of  the  plaintiff's  claim  be  entertained  by  this  court.  This  then 
leaves  the  naked  legal  claim  of  the  plaintiff  undisposed  of,  and  the 
court  being  without  jurisdiction  in  equity  will  not  hear  the  cause 
as  to  this  feature  of  the  bill.  The  entire  bill  is  without  equity,  and 
the  demurrer  interposed  by  the  defendant  ought  to  be  sustained. 

VII. 

THIS  COURT  HAS  NO  JURISDICTION  TO  SETTLE  OR  DE- 
TERMINE THE  PRINCIPLE  UPON  WHICH  WEST  VIR- 
GINIA SHALL  BE  MADE  LIABLE  FOR  ANY  PORTION  OF 
THE  OLD  DEBT  OF  VIRGINIA,  BECAUSE  THIS  WAS 
MATTER  OF  CONTRACT  BETWEEN  'VIRGINIA  AND 
WEST  VIRGINIA  UPON  THE  ADMISSION  OF  THE  LAT- 
TER INTO  THE  UNION. 

The  constitution  of  the  new  state,  as  prepared  and  formulated, 
looking  to  its  admission  into  the  union,  contained  the  following  pro- 
vision as  to  the  old  debt  of  Virginia : 


STATE  OF  WEST  VIRGINIA.  149> 

"An  equitable  proportion  of  the  public  debt  of  the  Com- 
monAvealth  of  Virginia  prior  to  the  first  clay  of  January,  1861,. 
shall  be  assumed  by  this  State,  and  the  Legislature  shall  as- 
certain the  same  as  soon  as  may  be  practicable,  and  provide 
for  the  liquidation  thereof  by  a  sinking  fund  sufficient  to 
pay  the  accruing  interest  and  redeem  the  principal  within 
thirty-four  years." 

On  May  13th,  1862,  the  Legislature  of  Virginia  passed  an  act  en- 
titled "An  Act  giving  the  consent  of  the  Legislature  of  Virginia  to 
the  formation  and  erection  of  a  new  state  within  the  jurisdiction  of 
this  state." 

The  first  clause  of  said  act  is  as  follows : 

"Be  it  enacted  by  the  General  Assembly,  That  the  consent 
of  the  Legislature  of  Virginia  be  and  the  same  is  hereby  given 
to  the  formation  and  erection  of  the  State  of  West  Virginia 
to  include  the  counties  of  Hancock.  Brooke,  *  *  *  ac- 
cording to  the  boundaries  and  under  the  provisions  set  forth 
in  the  Constitution  for  the  said  State  of  "West  Virginia,  and 
the  schedule  thereto  annexed  proposed  by  the  convention 
which  assembled  at  Wheeling  on  the  twenty-sixth  day'  of  No- 
vember, 1861." 

The  third  clause  of  said  Act  is  as  follows : 

"Be  it  further  enacted  that  this  Act  shall  be  transmitted 
by  the  executive  to  the  senators  and  representatives  of  this 
Commonwealth  in  Congress,  together  with  a  certified  original 
of  the  said  Constitution  and  schedule,  and  the  said  senators 
and  representatives  are  hereby  requested  to  use  their  en- 
deavors to  obtain  the  consent  of  Congress  to  the  admission  of 
the  State  of  West  Virginia  into  the  Union." 

It  was  thus  provided  by  said  Constitution  that  the  Legislature 
should  ascertain  the  same  as  soon  as  it  was  practicable,  and  provide 
for  the  liquidation  thereof  by  a  sinking  fund  sufficient  to  pay  the  ac- 
cruing interest  and  redeem  the  principal  within  thirty-four  years ; 
that  is,  it  provided  for  the  ascertainment  of  such  equitable  pro- 
portion by  the  Legislature  of  the  State  of  West  Virginia  inde- 
pendently of  the  State  of  Virginia,  and  further  made  provision  as 
to  how  the  State  of  West  Virginia  should  pay  the  same,  and  having 
provided  that  the  Legislature  of  West  Virginia  itself  should  ascer- 
tain such  equitable  proportion,  and  Virginia  having  consented  that 
it  should  ascertain  such  portion,  it  is  respectfully  submitted  that 
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neither  Virginia  nor  any  court  can  intervene  and  perform  this  leg- 
islative duty. 

When  West  Virginia  framed  her  constitution  and  inserted  in  it 
the  provision  concerning  the  public  debt  of  Virginia  created  prior  to 
1861,  and  the  State  of  Virginia  through  her  Legislature  accepted  the 
Constitution  of  West  Virginia  as  the  basis  of  her  consent,  this  cre- 
ated a  compact  between  the  two  States  and  was  absolutely  binding 
both  upon  Virginia  and  West  Virginia. 

It  is  matter  of  history  that  the  vote  on  the  adoption  of  the  Con- 
stitution of  the  new  State  was  held  on  the  first  Thursday  in  April, 
1862 ;  that  this  vote  was  taken  and  the  Constitution  ratified  by  the 
people ;  that  the  act  of  the  Virginia  Legislature  was  passed  on  the 
13th  of  May,  1862,  shortly  after  the  vote  on  the  adoption  of  the  said 
Constitution  was  taken.  This  act  was  directed  to  be  sent  to  the  sen- 
ators and  representatives  of  Virginia  in  Congress,  with  instructions 
to  obtain  the  consent  of  congress  to  the  admission  of  the  State  of 
West  Virginia  into  the  Union.  Accordingly  on  the  31st  day  of  De- 
cember, 1862,  Congress  acted  on  the  matter,  reciting  the  proceeding 
of  the  convention  of  West  Virginia,  and  that  of  Virginia,  and  the 
act  of  the  Legislature  of  the  State  of  Virginia  requesting  that  the 
new  State  should  be  admitted  into  the  Union,  and  it  then  passed 
the  act  for  the  admission  of  said  State. 

These  matters  are  fully  recited  in  the  opinion  of  this  court  deliv- 
ered in  the  case  of  the  Commonwealth  of  Virginia  against  the  State 
of  West  Virginia,  decided  in  1870,  and  reported  in  11  Wall.  39-65." 

The  action  of  the  proposed  new  state  in  adopting  her  constitu- 
tion by  popular  vote,  the  consent  of  Virginia  through  her  Legisla- 
ture given  to  the  formation  of  the  new  State  composed  of  the  coun- 
ties recited  in  the  act  giving  her  consent,  and  the  deliberate  consent 
of  Congress,  as  required  by  the  Constitution,  consenting  to  the 
formation  of  the  new  State  and  admitting  her  into  the  Union,  con- 
stitute a  compact  between  Virginia  and  West  Virginia,  the  terms  of 
which,  with  reference  to  the  said  debt,  form  a  part  of  this  compact 
and  are  inviolable  under  the  Constitution  of  the  United  States. 
Biddle  v.  Green,  5  Wheat.  1,  5  Law.  Ed.  547. 

By  this  compact  between  Virginia  and  West  Virginia,  the  former 
State  referred  to  the  Legislature  of  the  latter  the  matter  of  ascer- 
taining "an  equitable  proportion  of  the  public  debt  of  the  Common- 
wealth of  Virginia  prior  to  the  first  day  of  January,  1861,"  and 
therefore  this  "proportion"  cannot  be  otherwise  ascertained  or  de- 
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termined  than  by  the  consent  of  the  State  of  West  Virginia ;  nor  can 
its  liquidation  be  otherwise  provided  for  than  by  a  sinking  fund 
sufficient  in  amount  to  pay  the  accruing  interest  and  redeem  the 
principal  of  whatever  sum  may  thus  be  ascertained  as  the  equitable 
proportion  that  West  Virginia  agreed  to  assume.  Virginia  referred 
this  matter  absolutely  to  the  judgment  of  the  Legislature  of  West 
Virginia  and  tacitly  agreed  to  abide  by  the  action  of  this  legislative 
body. 

This  stipulation  or  compact  between  Virginia  and  West  Virginia, 
with  reference  to  the  public  debt  of  the  former,  is  a  valid  and  bind- 
ing contract,  and  Virginia  can  do  nothing,  either  by  legislation  or 
otherwise,  to  impair  this  obligation.  West  Virginia  has  the  undoubt- 
ed moral  and  legal  right  to  stand  upon  its  terms ;  and  if  in  the  exer- 
cise of  its  judgment  exercised  upon  a  basis  just  and  equitable,  it 
should  be  ascertained  by  the  Legislature  of  West  Virginia  that  the 
State  owes  nothing  to  the  bondholders  of  the  old  debt  of  Virginia, 
then  there  is  no  obligation  whatever  subsisting  which  can  be  enforc- 
ed by  the  holders  of  any  part  of  the  old  debt  of  Virginia,  and  es- 
pecially has  Virginia  herself  no  cause  of  action  against  this  State. 

VIII. 

THE  EFFECT  OF  THE  COMPACT  BETWEEN  VIRGINIA 
AND  WEST  VIRGINIA  ARISING  FROM  THE  ADMISSION 
OF  THE  LATTER  INTO  THE  UNION  AS  A  STATE  UPON 
THE  CLAIM  OF  VIRGINIA  TO  PROPERTY  LOCALIZED 
OR  PERTAINING  TO  INSTITUTIONS  LOCALIZED  WITH- 
IN THE  BOUNDARIES  OF  WEST  VIRGINIA. 

We  have  already  presented  to  the  court  our  considerations  relat- 
ing to  this  feature  of  the  case  upon  grounds  independently  of  that 
which  is  here  presented,  and  have  shown  that  Virginia  cannot  sus- 
tain this  part  of  her  claim  in  this  suit.  It  seems  to  us,  however,  that 
there  is  a  further  and  conclusive  reason  why  this  part  of  her  demand 
is  without  foundation. 

In  the  initiatory  convention  held  by  Virginia  on  the  20th  of 
August,  1861,  having  as  one  of  its  objects  the  consideration  of  the 
matter  of  the  formation  of  a  new  State  out  of  a  part  of  the  terri- 
tory within  her  then  existing  boundaries,  the  representatives  in 
that  convention  did  not  consider  any  condition  touching  the  forma- 
tion of  a  new  State  other  than  the  one  that  the  new  state  should 
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take  upon  itself  the  payment  of  "a  just  proportion  of  the  public 
debt  of  the  Commonwealth  of  Virginia  prior  to  the  first  day  of 
January,  1861,"  and  this  was  made  the  ultimate  condition  as  ex- 
pressed in  the  Constitution  of  West  Virginia  ratified  by  popular 
vote  in  April,  1862.  This  condition  was,  with  some  modification  in 
the  language  employed  to  express  it,  inserted  in  the  Constitution 
which  West  Virginia  adopted.  And  Virginia,  in  May,  1862,  signi- 
fied her  consent  through  her  Legislature  that  the  new  state  should 
be  formed  with  the  constitution  which  she  had  theretofore  in  April, 
1862,  adopted  as  her  organic  law,  and  with  no  other  or  additional 
burdens  or  liabilities  touching  the  new  state  soon  to  be  brought  into 
existence,  and  needed  only  therefor  the  consent  of  Congress  which 
was  given  in  December,  1862. 

When  Virginia  had  given  her  consent  properly  expressed,  as  was 
done  in  this  case,  she  could  not  revoke  it,  and  the  only  other  body 
whose  action  was  essential  to  the  creation  of  a  new  state  that  could 
impose  other  or  further  conditions  touching  her  admission  into  the 
Union,  was  the  Congress  of  the  United  States.  Congress  did  give 
her  consent  in  December,  1862,  and  it  only  remained  for  West  Vir- 
ginia to  provide  against  slavery  within  her  boundaries,  and  when 
this  measure  was  adopted  in  the  manner  provided  by  the  act  of  ad- 
mission, West  Virginia  then  became  an  independent  and  sovereign 
State  of  the  Union. 

After  Virginia  gave  her  consent  to  the  formation  of  West  Vir- 
ginia in  May,  1862,  and  the  act  of  Congress  was  passed  in  December 
of  the  same  year,  providing  for  her  admission  as  a  state,  all  proper- 
ty localized  in  West  Virginia,  or  belonging  or  appertaining  to  insti- 
tutions localized  there,  passed  to  and  became  absolutely  the  property 
of  West  Virginia. 

Therefore  the  acts  of  the  Legislature  of  Virginia  subsequently 
passed  on  the  3rd  and  4th  days  of  February,  1863,  respectively, 
seeking  to  create  a  liability  against  West  Virginia  by  an  ex  parte 
act,  are  without  any  force  or  effect  to  create  any  debt  against  West 
Virginia  because  of  the  matters  in  any  of  them  to  which  the  acts 
respectively  relate.  All  of  the  property  formerly  belonging  to  Vir- 
ginia located  within  the  boundaries  of  West  Virginia  became  and 
constituted  a  part  of  her  public  domain,  and  over  which  her  terri- 
torial sovereignty  extended  as  fully  and  efficiently  as  if  no  part  of 
this  property  had  ever  belonged  to  the  old  state. 

This  necessarily  results  from  the  relation  of  the  states  to  each 
other  and  to  the  general  government.  If  it  were  otherwise  and  the 
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property  and  sovereign  interests  belonging  to  West  Virginia,  after 
her  admission  as  a  state  into  the  Union,  could  be  made  the  subject 
of  disposal  through  a  legislative  act  of  Virginia  efficient  for  the  pur- 
pose for  which  such  act  was  passed,  then  it  would  be  within  the  sole 
power  of  Virginia  to  annihilate,  by  her  own  acts,  all  the  instrumen- 
talities and  means  necessary  to  uphold  the  integrity  of  West  Vir- 
ginia as  a  state.  It  would  defeat  her  own  avowed  purpose  as  well  as 
that  of  the  national  government. 

Furthermore,  if  force  and  effect  be  given  to  these  acts  of  legisla- 
tion passed  by  the  General  Assembly  of  Virginia  in  February,  1863, 
it  would  necessarily  impair  the  obligation  of  a  contract  existing  be- 
tween Virginia  and  West  Virginia  growing  out  of  the  terms  of  ad- 
mission of  the  latter  as  a  State  into  the  Union.  Because  the  only 
liability  which  she  in  any  wise  agreed  to  assume,  and  thereby  did 
assume,  was  an  " equitable  proportion"  of  the  public  debt  of  Vir- 
ginia. 

It  is  now  respectfully  submitted  that  the  State  of  Virginia  has 
no  claim  against  West  Virginia  with  reference  to  her  public  debt, 
nor  any  valid  demand  against  her  for  property  localized  within  the 
boundaries  of  West  Virginia ;  that  it  clearly  appears  upon  the  face 
of  the  bill  that  it  is  without  equities  to  support  it;  and  therefore 
the  demurrer  filed  by  the  State  of  West  Virginia  ought  to  be  sus- 
tained, and  the  plaintiff's  bill  dismissed. 

Clarke  W.  May, 

Attorney  General, 
Chas.  E.  Hogg, 

W.  MOLLOHAN, 

Geo.  W.  McClintic, 
W,  G.  Mathews, 

For  West  Virginia. 
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COMMONWEALTH  OF  VIRGINIA 
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STATE  OF  WEST  VIRGINIA. 


BRIEF  ON  DEMURRER. 

The  bill  in  this  case  sets  up  at  least  two  separate  and  distinct 
causes  of  action,  one  in  behalf  of  Virginia  in  her  own  right  to  have 
an  accounting  with  the  State  of  West  Virginia  for  the  value  of  cer- 
tain property  and  money  alleged  to  have  been  transferred  to  and 
received  by  the  defendant  State  under  two  acts  passed  by  the  legisla- 
ture of  Virginia  on  the  3d  of  February,  1863,  and  the  4th  of  Febru- 
ary,1863 ;  and  the  other  in  the  name  of  Virginia  as  trustee,  suing  for 
the  use  and  benefit  of  the  owners  of  certain  certificates  set  out  and 
described  in  the  bill  and  exhibits. 

The  first  act  under  which  it  is  alleged  property  was  transferred 
provided  as  follows : 

"That  all  property,  real,  personal  and  mixed,  owned  by, 
or  appertaining  to  this  State,  and  being  within  the  bound- 
aries of  the  proposed  State  of  West  Virginia,  when  the  same 
becomes  one  of  the  United  States,  shall  thereupon  pass  to, 
and  become  the  property  of  the  State  of  West  Virginia,  and 
without  any  other  assignment,  conveyance  or  transfer  or 
delivery  than  is  herein  contained,  and  shall  include,  among 
other  things  not  herein  specified  all  lands,  buildings,  roads, 
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and  other  internal  improvements  or  parts  thereof  situated 
within  said  boundaries,  and  vested  in  this  State,  or  in  the 
president  and  directors  of  the  Literary  Fund,  or  the  board 
of  public  works  thereof,  or  in  any  person  or  persons  for  the 
use  of  this  State,  to  the  extent  of  the  interest  and  estate  of 
this  State  therein ;  and  shall  also  include  the  interest  of  this 
State,  or  of  the  said  president  and  directors,  or  of  the  said 
board  of  public  works,  in  any  parent  bank  or  branch  doing 
business  within  said  boundaries  and  all  stocks  of  any  other 
company  or  corporation,  the  principal  office  or  place  of  bus- 
iness whereof  is  located  within  said  boundaries,  standing  in 
the  name  of  this  State,  or  of  the  said  president  or  directors, 
or  of  the  said  board  of  public  works,  or  of  any  person  or 
persons,  for  the  use  of  this  State. ' ' 

And  by  the  fifth  section  it  was  enacted : 

"That  if  the  appropriations  and  transfers  of  property,, 
stocks,  and  credits  provided  for  by  this  act,  take  effect,  the 
State  of  West  Virginia  shall  duly  account  for  the  same  in 
the  settlement  hereafter  to  be  made  with  this  State,  provided 
that  no  such  property,  stocks  and  credits  shall  have  been 
obtained  since  the  reorganization  of  the  State  government. 'r 

It  is  then  charged  in  the  bill  that  the  property  which  was  trans- 
ferred to  the  Stat©  of  West  Virginia  under  this  act  was  received  and 
enjoyed  by  that  State,  and  consisted  of  a  number  of  items  the  value 
of  which  amounted  in  the  aggregate  to  ' '  several  millions  of  dollars, ' ' 
the  bank  stocks  alone  having  realized  to  the  State  about  "six  hun- 
dred thousand  dollars." 
(R.,  pp.  4,  5.) 

The  second  act.  is  as  follows : 

"1.     That  the  sum  of  one  hundred   and  fifty  thousand 

dollars  be,  and  is  hereby  appropriated  to  the  State  of  West 

Virginia  out  of  moneys  not  otherwise  appropriated,  when 

the  same  shall  have  been  formed,  organized  and  admitted 

•  as  one  of  the  States  of  the  United  States. 

"2.  That  there  shall  be,  and  hereby  is  appropriated  to 
the  said  State  of  West  Virginia  when  the  same  shall  become 
one  of  the  United  States,  all  balances,  not  otherwise  appro- 
priated, that  may  remain  in  the  treasury,  and  all  moneys 
not  otherwise  appropriated,  that  may  come  into  the  treas- 
ury up  to  the  time  when  the  said  State  of  West  Virginia 
shall  become  one  of  the  United  States;  Provided,  however, 
That  when  the  said  State  of  West  Virginia  shall  become  one 
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of  the  United  States,  it  shall  be  the  duty  of  the  auditor  of 
this  State,  to  make  a  statement  of  all  the  moneys  that  up  to 
that  time,  have  been  paid  into  the  treasury  from  counties 
located  outside  of  the  boundaries  of  the  said  State  of  "West 
Virginia,  and  also  of  all  moneys  that  up  to  the'  same  time, 
have  been  expended  in  such  counties,  and  the  unexpended 
surplus  of  all  such  moneys  shall  remain  in  the  treasury  and 
continue  to  be  the  property  of  this  State." 
(R.,  pp.  5,  6.) 

It  is  alleged  that  the  sum  of  one  hundred  and  fifty  thousand  dol- 
lars, ' '  together  with  other  sums  belonging  to  the  State  of  Virginia, ' ' 
were  received  or  collected  by  the  State  of  "West  Virginia  after  its 
formation. 

Again  it  is  alleged  that : 

"The  State  of  AVest  Virginia  has,  since  her  creation  as  a 
/  State,  received  from  the  State  of  Virginia  real  and  personal 

property,  amounting  in  value  to  many  millions  of  dollars, 
and  held  and  enjoyed  the  same,  but  upon  expressed  condi- 
tion that  she  should  duly  account  for  the  same  in  a  settle- 
ment thereafter  to  be  had  between  her  and  the  Common- 
wealth of  Virginia." 

(R,,  p.  10.) 

It  is  alleged  in  the  bill  that  on  the  20th  day  of  August,  1861,  the 
Commonwealth  of  Virginia,  in  convention  assembled,  at  the  city  of 
Wheeling,  adopted  an  ordinance  ' '  to  provide  for  the  formation  of  a 
new  State  out  of  the  portion  of  the  territory  of  this  State,"  and  that 
the  ninth  section  of  the  ordinance  was  as  follows : 

"The  new  State  shall  take  upon  itself  a  just  proportion 
of  the  public  debt  of  the  Commonwealth  of  Virginia,  prior 
to  the  first  day  of  January,  1861,  to  be  ascertained  by 
charging  to  it  all  the  Siate  expenditures  within  the  limits 
thereof,  and  a  just  proportion  of  the  ordinary  expenses  of 
the  State  Government  eince  any  part  of  said  debt  was  con- 
tracted, and  deducting  therefrom  the  moneys  paid  into  the 
treasury  of  the  commonwealth  from  the  counties  included 
within  the  said  new  State  during  said  period.  All  private 
rights  and  interests  in  lands  within  the  proposed  State,  de- 
rived from  the  laws  of  Virginia  prior  to  such  separation 
shall  remain  valid  and  secure  under  the  laws  of  the  proposed 
State,  and  shall  be  determined  by  the  laws  now  existing  in 
the  State  of  Virginia." 

(R.,  p.  4.) 
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•  It  is  then  alleged  that  the  new  State  was  admitted  into  the  Union 
on  the  20th  day  of  June,  1863,  under  a  constitution  which  contained 
the  folowing  provisions : 

"5.  No  debt  shall  be  contracted  by  this  State  except  to 
meet  casual  deficits  in  the  revenue,  to  redeem  a  previous  lia- 
bility of  the  State,  to  suppress  insurrection,  repel  invasion, 
or  defend  the  State  in  time  of  war." 

"7.  The  legislature  may,  at  any  time,  direct  a  sale  of 
the  stocks  owned  by  the  State,  in  banks  and  other  corpor- 
ations, but  the  proceeds  of  such  sale  shall  be  applied  to  the 
liquidation  of  the  public  debt,  and  hereafter  the  State  shall 
not  become  a  stockholder  in  any  bank. ' ' 

"8.  An  equitable  proportion  of  the  public  debt  of  the 
Commonwealth  of  Virginia  prior  to  the  first  day  of  Jan- 
uary, 1861,  shall  be  assumed  by  this  State,  and  the  legisla- 
ture shall  ascertain  the  same  as  soon  as  may  be  practicable 
and  provide  for  the  liquidation  thereof  by  a  sinking  fund 
sufficient  to  pay  the  accruing  interest  and  redeem  the  prin- 
cipal within  thirtv-four  vears." 
(R.,*p.  6.) 

It  is  shown  by  the  bill  that  the  State  of  Virginia  has  settled  with 
the  holders  of  the  old  public  debt  by  issuing  new  bonds  for  two- 
thirds  of  the  principal  and  interest,  which  was  decided  by  the  State 
herself  to  be  her  equitable  proportion  of  the  debt,  and  issuing  certi- 
cates  for  the  other  one-third  which  was  assumed  by  the  State  61  Vir- 
ginia and  by  her  creditors  to  be  the  portion  for  which  West  Virginia 
was  liable,  and  it  is  stated  that — 

' '  By  each  of  the  acts  for  the  settlement  of  her  debt  above 
recited,  it  was  provided  that  the  bonds  of  undivided  Vir- 
ginia so  far  as  not  funded  in  the  new  obligations  given  by 
your  oratrix,  should  be  surrendered  to  and  held  by  your 
oratrix,  who  either  by  the  express  terms  of  the  settlement 
provided  for  by  said  acts,  or  as  a  just  and  equitable  conse- 
quence therefrom,  received  and  holds  said  original  bonds 
so  far  as  unfunded,  in  trust,  for  the  creditor  who  deposited 
the  same  with  her,  or  his  assigns ;  and  certificates  to  this  ef- 
fect were  given  by  your  oratrix  to  each  creditor  whose  old 
Virginia  bond  was  so  surrendered  to  her." 
(R.,  p.  8.) 

And  it  is  also  alleged  that — 

"All  of  the  bonds  and  obligations  and  other  evidences  of 
the  indebtedness  of  the  original  State  of  Virginia  outstand- 
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ing  and  contracted  on  January  1,  1861,  as  stated  in  para- 
graph I  of  this  bill,  except  a  comparatively  insignificant 
sum,  not  amounting  to  one  per  cent,  of  the  aggregate  of 
those  liabilities,  have  been  taken  up  and  are  now  actually 
held  by  your  oratrix,  and  she  has  the  right  to  call  upon 
West  Virginia  for  a  settlement  with  respect  thereto." 
(R.,  p.  9.) 

It  is  averred  in  paragraph  one  of.  the  bill  that  on  the  1st  day  of 
January,  1861,  the  State  was  indebted  "in  about  the  sum  of  $33,- 
000,000,"  and  that  in  addition  to  this  "there  was  a  large  indebted- 
ness evidenced  by  her  bonds  and  other  liabilities  held  by  and  due  to 
the  commissioners  of  the  sinking  fund  and  the  literary  fund  of  the 
State,"  the.  former  amounting  to  $1,462,993.00  and  the  latter  to 
$1,543,669.05,  as  of  the  same  date. 
(R.,p.  1.) 

The  several  acts  of  the  legislature  under  which  the  debt  was  ad- 
justed and  the  contracts  under  which  the  certificates  issued  by  the 
State  have  been  deposited  with  a  commission,  in  trust  for  fhe  pur- 
pose of  bringing  this  suit,  are  exhibited  with  and  made  part  of  the 
bill,  and  it  is  aleged  that  "this  suit  has  been  instituted  at  the  re- 
quest and  direction  of  the  said  commission  and  in  strict  conformity 
with  the  provisions  of  the  said  act  of  March  6,  1900,"  which  act  will 
be  hereafter  referred  to  in  this  brief. 

In  the  preamble  to  the  act  of  March  30,  1871,  which  was  the  first 
one  passed  by  Virginia  to  provide  for  the  funding  and  payment  of 
two-thirds  of  the  debt,  it  was  recited,  among  other  things,  that — 

"Whereas  it  has  been  suggested  that  the  authorities  of 
West  Virginia  may  prefer  to  pay  that  state's  portion  of 
said  debt  to  the  holders  thereof  and  not  to  this  State,  as  the 
constitution  of  this  State  provides;  now,  therefore,  to  en- 
able the  State  of  West  Virginia  to  settle  her  proportion  of 
said  debt  with  the  holders  thereof,  and  to  prevent  any  com- 
plications or  difficulties  which  might  be  interposed  to  any 
other  manner  of  settlement,  and  for  the  purpose  of  prompt- 
ly restoring  the  credit  of  Virginia  by  providing  for  the 
prompt  and  certain  payment  of  the  interest  upon  her  pro- 
portion of  said  debt  as  the  same  shall  become  due;  there- 
fore be  it  enacted,"  etc.,  etc. 

(R.,  pp.  13,  14.) 

The  third  section  provided  that — 

"Upon  the  surrender  of  the  old   and  the  acceptance  of 
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the  new  bond  for  two-thirds  of  the  amount  due  as  provided 
in  the  last  preceding  section,  there  shall  be  issued  to  the 
owner  or  owners,  for  the  other  one-third  of  the  amount 
due  upon  the  old  bond,  stock,  or  certificate  of  indebtedness 
so  surrendered,  a  certificate  bearing  the  same  date  as  the 
new  bond,  setting  forth  the  amount  of  the  bond  which  is 
not  funded  as  provided  in  the  last  preceding  section,  and 
that  payment  of  said  amount  with  interest  thereon  at  the 
rate  prescribed  in  the  bond  surrendered,  will  be  provided 
for  in  accordance  with  such  settlement  as  shall  hereafter  be 
had  between  the  States  of  Virginia  and  West  Virginia  in 
regard  to  the  public  debt  of  the  State  of  Virginia  existing 
at  the  time  of  its  dismemberment,  and  that  the  State  of  Vir- 
ginia holds  said  bonds,  so  far  as  unfunded,  in  trust  for  the 
holder  or  his  assigns." 

(R.,  p.  15.) 

It  appears  from  one  of  the  exhibits  attached  to  and  made  part  of 
the  bill  that  the  certificates  issued  to  the  creditors  under  the  provis- 
ions of  this  act  were  as  follows : 

"This  is  to  certify  that  there  is  due  unto 


heirs,  executors,  administrators  or  assigns  $ ,  be- 
ing one-third  of  bond  surrendered  under  the  provisions  of 
an  act  approved  March  30th,  1871,  entitled,  'An  act  to  pro- 
vide for  the  funding  and  payment  of  the  public  debt, '  name- 
ly, bond  No.  — ,  with  interest,  amounting  to  $— .  Payment 
of  said  one-third  with  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum  will  be  provided  for  in  accordance  with 
such  settlement  as  shall  hereafter  be  had  between  the  States 
of  Virginia  and  West  Virginia  in  regard  to  the  public  debt 
of  the  State  of  Virginia  existing  at  the  time  of  its  dismem- 
berment, and  the  State  of  Virginia  holds  said  bonds  so  far 
as  unfunded  in  trust  for  the  holder  hereof  or  his  assigns. ' ' 
(R.,  pp.  47,  48.) 

The  fourth  section  provides,  among  other  things,  that — 

"The  treasurer  shall,  by  proper  endorsement,  written  or 
stamped,  upon  each  bond,  certificate  of  stock,  or  interest 
certificate  so  surrendered  and  delivered  to  him,  cancel  the 
same,  and'  endorse  thereon  the  date  of  such  cancellation,  and 
shall  preserve  the  same  in  his  office  until  otherwise  directed 
by  law." 

This  act  provided  for  funding  two-thirds  of  the  public  debt  and 
interest  in  bonds  bearing  interest  at  the  rate  of  6  per  cent. ;  but  sub- 
sequently, on  March  28,  1879,  another  act,  prescribing  a  plan  of  set- 
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tlement,  was  passed,  which  provided  for  the  issue  of  twenty-year 
bonds  bearing  interest  at  the  rate  of  4  per  cent,  and  ten-year  bonds 
bearing  interest  at  the  rate  of  5  per  cent. 

The  sixth  section  of  that  act  provided  that — ■ 

"The  rules  prescribed  under  the  act  approved  March 
thirtieth,  eighteen  hundred  and  seventy-one,  in  respect  to  pre- 
paring, signing  and  issuing  the  new  bonds  and  coupons, 
regulating  the  same,  and  in  taking  in,  cancelling  and  regis- 
tering the  old  bonds,  shall  be  observed  by  the  officers  of 
the  treasury  in  the  execution  of  this  act,  except  so  far  as 
the  same  be  modified  by  the  provisions  of  this  act.  *  *  * 
But  in  cancelling  and  registering  the  bonds  as  above  di- 
rected, in  every  bond  and  coupon  surrendered  under  this 
act  holes  shall  be  punched  in  one  or  more  places,  and  in  such 
a  manner  as  to  render  a  new  funding  of  the  same  impossi- 
ble, and  every  bond  and  coupon  so  cancelled  shall  be  filed 
for  reference." 

(R,,  pp.  18,  19.) 

And  in  the  seventh  section  of  that  act  it  is  provided  that — 

"The  owners  of  all  classes  of  bonds  mentioned  in  this  act, 
who  shall  exchange  their  securities  for  the  bonds  created 
under  this  act,  and  who  shall  not  have  yet  received  certifi- 
cates representing  the  remaining  one-third  of  their  principal 
and  interest,  due  and  payable  by  the  State  of  West  Virginia, 
shall  receive  certificates  of  a  like  character  to  those  issued 
under  the  act  of  March  thirtieth,  eighteen  hundred  and  sev- 
enty-one, when  they  make  such  exchange;  and  the  State  of 
Virginia  will  negotiate  or  aid  the  creditors  holding  all  of 
such  certificates  issued  under  this  act,  or  previous  acts,  in 
negotiating  with  the  State  of  West  Virginia  for  an  amicable 
settlement  of  the  claims  of  such  creditors  against  the  State 
of  West  Virginia.  The  acceptance  of  the  said  certificates 
for  West  Virginia's  one-third,  issued  under  this  act,  shall 
be  taken  and  held  as  a  full  and  absolute  release  of  the  State 
of  Virginia  from  all  liability  on  account  of  said  certificates." 

February  14,  1882,  another  act  was  passed  entitled  "An  act  to  as- 
certain and  declare  Virginia's  equitable  share  of  the  debt  created 
before  and  actually  existing  at  the  time  of  the  partition  of  her  ter- 
ritory, resources,"  etc.,  etc.  This  act  again  provided  for  refunding 
only  two-thirds  of  the  old  debt  and  interest  at  3  per  cent.,  and  it  was 
enacted  that — 

"For  all  balances  of  such  indebtedness,  constituting  West 
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Virginia's  share  of  the  old  debt,  principal  and  interest,  in 
the  settlement  of  Virginia's  equitable  share  as  aforesaid, 
the  said  board  of  sinking  fund  commissioners  shall  issue  a 
certificate,  as  follows: 

"No.— . 
"The  Commonwealth  of  Virginia  has  this  day  discharged 
her  equitable  share  of  the  (registered  or  coupon,  as  the  case 

may  be)   bond  for  dollars,  held  by , 

dated  the day  of  ,  and  numbered ,  leav- 
ing a  balance  of  ■  dollars,  with  interest  from 

■ ,  to  be  accounted  for  by  the  State  of  West  Virginia, 


without  recourse  upon  this  commonwealth." 
In  section  8  it  was  provided  that — 

"All  the  bonds  and  certificates  of  debt  and  evidences  of 
past-due  and  unpaid  interest  taken  in  under  the  provisions 
of  this  act,  shall  be  canceled  by  the  treasurer  in  the  presence 
of  the  board  of  the  commissioners  of  the  sinking  fund  as 
the  same  are  required  (acquired),  and  by  the  treasurer  the 
same  shall  be  carefully  preserved  until  such  time  as  the 
General  Assembly  may  otherwise  direct.  A  schedule  of  the 
bonds,  certificates  and  other  evidences  of  debt  so  canceled, 
from-  time  to  time,  shall  be  certified  by  said  board  and  filed 
with  the  treasurer  for  preservation." 
(R.,  p.  29.) 

This  act  also  provided  that  after  its  passage  "no  bonds,  certifi- 
cates, or  other  evidences  of  indebtedness,  shall  be  isued  for  any  por- 
tion of  the  debt  of  this  State,  nor  shall  any  interest  be  paid  upon 
any  part  or  portion  of  said  debt,  except  as  hereinbefore  provided." 
(R.,p.  30.) 

February  20,  1892,  an  act  was  passed  to  refund  at  least  $23,000,- 
000  of  the  outstanding  debt  which  had  not  been  presented  in  ex- 
change for  new  bonds  under  the  act  of  February  14,  1882.  Like  the 
others,  this  act  provided  for  only  two-thirds  of  the  principal  and  in- 
terest of  the  debt,  then  outstanding,  and  by  the  sixth  section  it  was 
enacted  that — 

"For  all  balances  of  indebtedness,  constituting  West  Vir- 
ginia's share  of  the  old  debt,  principal  and  interest,  in  the 
settlement  of  Virginia's  equitable  share  of  the  bonds  author- 
ized to  be  exchanged  under  this  act,  the  said  share  having 
been  heretofore  determined  by  the  Commonwealth  of  Vir- 
ginia, the  said  commissioners  shall  issue  certificates  sub- 
stantially in  the  following  form,  viz: 


STATE  OF  WEST  VIRGINIA.  165 

"No.  — . 
"The  Commonwealth  of  Virginia  has  this  day  discharged 
her  equitable  share  of  the  (registered  or  coupon,  as  the  case 

may  be),  bond  for dollars,  dated day  of , 

and  No.  ,  leaving  a  balance  of dollars,  with  in- 
terest from ,  to  be  accounted  for  to  the  holder 

of  this  certificate  by  the  State  of  West  Virginia,  without  re- 
course upon  this  Commonwealth." 
(R.  p.  35.) 

In  the  ninth  section  it  was  provided  that — ■ 

"All  the  bonds  and  certificates  of  debt,  and  evidences  of 
past  due  and  unpaid  interest,  taken  in  under  the  provisions 
of  this  act,  shall  be  cancelled  by  the  treasurer  in  the  pres- 
ence of  the  commissioners  of  the  sinking  fund,  or  a  majority 
thereof,  as  the  same  are  acquired,  and  by  him  carefully  pre- 
served, subject  to  disposition  by  the  G-eneral  Assembly;  a 
schedule  of  the  bonds,  certificates,  and  other  evidences  of 
debt  so  cancelled  shall  be  certified  by  said  commissioners 
and  filed  by  the  treasurer  for  preservation." 
(R.,  p.  37.) 

In  the  tenth  section  it  is  enacted,  among  other  things,  that — 

' '  All  bonds  of  the  State  issued  under  the  provisions  of  the 
act  aforesaid,  approved  February  fourteenth,  eighteen  hun- 
dred and  eighty-two,  and  now  held  by  said  commissioners 
of  the  sinking  fund,  shall,  as  soon  as  at  least  fifteen  million 
of  dollars  of  new  bonds  shall  have  been  issued  and  delivered 
pursuant  to  the  provisions  of  this  act  be  cancelled  by  said 
commissioners  and  preserved  in  the  office  of  the  treasurer 
of  the  Commonwealth." 
(R.,  p.  37.) 

March  6,  1894,  the  legislature  of  Virginia  passed  a  joint  resolu- 
tion, the  preamble  to  which,  after  reciting  the  titles  of  the  acts  to 
which  we  have  heretofore  referred,  declared : 

"Whereas  in  each  of  said  acts  provision  is  made  for  is- 
suing to  creditors  of  the  original  State  of  Virginia  who 
should  accept  the  new  bonds  provided  for  by  said  several 
acts,  certificates  for  such  proportion  of  the  obligation  sur- 
rendered by  them  as  was  deemed  proper  to  be  borne  by  the 
State  of  West  Virginia,  to-wit :  one-third  of  the  amount 
of  said  obligations,  of  which  certificates  this  State  holds  a 
large  amount,  through  the  agency  of  the  commissioners  of 
its  sinking  and  literary  fund;  and 
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"Whereas  the  present  State  of  Virginia  has  settled  and 
adjusted,  to  the  entire  satisfaction  of  her  people  and  the 
creditors,  the  liability  assumed  by  her  on  account  of  two-, 
thirds  of  the  debt  of  the  original  State;  now,  therefore,  be 
it  resolved,"  etc. 
(R.,  p.  40.) 

This  resolution  provided  for  the  appointment  of  a  commission  of 
seven  members,  which  was — ■ 

"authorized  and  directed  to  negotiate  with  the  State  of 
West  Virginia  a  settlement  and  adjustment  of  the'  propor- 
tion of  the  public  debt  of  the  original  State  of  Virginia 
proper  to  be  borne  by  West  Virginia. 

"But  said  commission  shall  not  proceed  with  said  nego- 
tiation until  assurances  satisfactory  to  the  commission  shall 
have  been  received  from  the  holders  of  a  majority  in  amount 
of  said  certificates,  exclusive  of  those  held  by  the  State 
through  the  agency  of  the  board  of  education  and  sinking 
fund  commissioners,  that  they  desire  the  said  commission 
to  enter  into  and  undertake  such  negotiation,  and  will  accept 
the  amount  so  ascertained  to  be  paid  by  the  State  of  West 
Virginia  in  full  settlement  of  the  one-third  of  the  debt  of 
the  original  State  of  Virginia  which  has  not  been  assumed 
by  the  present  State  of  Virginia.  But  said  commission  shall 
in  no  event  enter  into  any  negotiation  thereunder  except 
upon  the  basis  that  Virginia  is  bound  only  for  the  two-thirds 
of  the  debt  of  the  original  State,  which  she  has  already  pro- 
vided for  as  her  equitable  proportion  thereof. 

' '  All  expenses  incurred  by  said  commission  and  said  board 
of  arbitrators,  including  reasonable  compensation  of  the 
members  thereof,  shall  be  paid  out  of  the  proceeds  of  such 
settlement,  or  by  the  holders  of  said  certificates  who  are  the 
beneficiaries  of  such  settlement,  but  without  subjecting  the 
State  to  any  expense  on  this  account.  And  their  action  shall 
be  subject  to  the  approval  or  disapproval  of  the  General  As- 
sembly, and  shall  not  be  binding  on  the  State  until  approved 
by  the  General  Assembly.  The  governor  is  requested  to 
communicate  this  joint  resolution  to  the  governor  and  legis- 
lature of  West  Virginia." 
(R.,  pp.  40,  41.) 

Commissioners  were  appointed  under  this  resolution,  but,  no  ad- 
justment having  been  made,  the  act  of  March  6,  1900,  was  passed, 
entitled — 

"An  act  to  provide  for  the  settlement  with  West  Virginia 
of  the  proportion  of  the  public  debt  of  the  original  State  of 
Virginia  proper  to  be  borne  by  West  Virginia,  and  for  the 


STATE  OF  WEST  VIRGINIA.  167 

due  protection  of  the  Commonwealth  of  Virginia  in  the 
premises. ' ' 

The  preamble  to  the  act,  after  reciting  the  titles  of  acts  previously 
passed,  is  as  follows: 

"  AVhereas  in  each  of  said  acts  provision  is  made  for  is- 
suing to  creditors  of  the  original  State  of  Virginia  who 
should  accept  the  new  bonds  provided  for  by  said  several 
acts,  certificates  for  such  proportion  of  the  obligation  sur- 
rendered by  them  as  was  deemed  proper  to  be  borne  by  the 
State  of  West  Virginia,  to-wit :  one-third  of  the  amount  of 
said  obligations,  of  which  certificate  this  State  holds  a  large 
amount,  through  the  agency  of  the  commissioners  of  its 
sinking  fund ;  and 

' '  Whereas  the  General  Assembly  is  required  by  the  con- 
stitution of  Virginia  to  provide  by  law  for  adjusting  with 
the  State  of  West  Virginia  the  proportion  of  the  debt  of  the 
original  State  of  Virginia  proper  to  be  borne  by  West  Vir- 
ginia, but  no  such  adjustment  has  ever  been  had ;  and 

"Whereas  it  appears  that  while  Virginia  has  satisfac- 
torily settled  the  two-thirds  of  the  original  debt  which  she 
assumed,  yet  it  is  possible  that  complications  will  arise  with 
respect  to  said  certificate  which  will  render  it  desirable  that 
she  should  endeavor  to  secure  an  adjustment  thereof  upon 
terms  which  will  protect  herself,  but  will  work  no  injustice 
to  West  Virginia,  and  thus  finally  dispose  of  the  only  ques- 
tion remaining  unsettled  in  connection  with  said  debt;  now 
therefore,  be  it  enacted,"  etc. 

The  first  section  provided — 

"That  the  commission  created  and  appointed  under  a  joint 
resolution  of  the  General  Assembly  entitled  a  joint  resolu- 
tion to  provide  for  adjusting  with  the  State  of  West  Vir- 
ginia the  proportion  of  the  public  debt  of  the  original  State 
of  Virginia  proper  to  be  borne  by  West  Virginia,  for  the 
application  of  whatever  may  be  received  from  West  Vir- 
ginia to  the  payment  of  those  found  to  be  entitled  to  the 
same,  approved  March  sixth,  eighteen  hundred  and  ninety- 
four,  be,  and  said  commission  hereby  is,  authorized  to  re- 
ceive and  take  upon  deposit  the  certificates  aforesaid  or 
have  the  same  otherwise  placed  or  held  on  deposit  subject 
to  their  control  upon  an  agreement  and  contract  on  the  part 
of  the  holders  of  said  certificates  that  if  the  said  commission 
will  secure  a  settlement  with  West  Virginia  with  respect  to 
said  certificates  the  said  holders  of  said  certificates  so  de- 
posited will  accept  the  amount  realized  on  such  settlement 
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from  West  Virginia  on  said  certificates  as  a  full  settlement 
of  all  their  claims  thereunder." 
(R,  p.  42.) 

The  second  section  provided  that  — 

"If  at  least  two-thirds  in  amount  of  the  said  certificates 
issued  under  the  act  of  eighteen  hundred  and  seventy-one, 
exclusive  of  those  held  by  the  State  through  the  agency  of 
the  board  of  education  and  the  sinking  fund  commissioners, 
and  at  least  a  majority  in  amount  of  all  the  other  certifi- 
cates aforesaid  shall  be  so  deposited  or  placed  subject  to  the 
control  of  the  said  commission  upon  the  agreement  and  con- 
tract aforesaid,  then  the  said  commission  shall  be  author- 
ized and  empowered  by  and  with  the  advice  and  approval 
of  the  attorney-general  of  Virginia  to  take  such  action  and 
institute  such  proceedings,  on  behalf  of  the  State,  as  may 
in  the  judgment  of  said  commission  and  attorney-general 
be  needful  and  proper  to  protect  the  interest  of  the  State 
and  bring  about  and  carry  into  effect  a  settlement  as  afore- 
said. All  the  expenses  involved  in  connection  with  any  of 
the  matters  aforesaid  shall  be  borne  by  the  certificate  hold- 
ers, as  provided  in  the  joint  resolution  aforesaid,  and  the 
State  shall  not  be  subject  to  any  expense  on  that  account." 
(R,  p.  42.) 

The  holders  of  a  large  amount  of  certificates  issued  by  Virginia 
for  what  she  claimed  was  West  Virginia's  just  proportion  of  the 
debt,  had  deposited  their  certificates  with  a  committee  for  collection 
or  adjustment,  and  on  the  20th  of  July,  1898,  the  depositing  commit- 
tee through  its  chairman,  made  the  following  propositon  to  the  Vir- 
ginia commission : 

"Whereas  your  commission  was  constituted  as  set  forth 
in  said  joint  resolution  and  act  of  assembly  for  the  purpose 
of  negotiating  and  bringing  about  a  settlement  with  the 
State  of  West  Virginia  with  respect  to  the  proposition  of 
the  public  debt  of  the  original  State  of  Virginia  proper  to 
be  borne  by  West  Virginia  and  in  connection  with  which 
the  present  State  of  Virginia  has  issued  certain  certificates 
under  four  acts  of  its  General  Assembly,  approved,  re- 
spectively March  30th.  1871,  March  28th,  1879,  February 
14th,  1882,  and  February  20th,  1892.      - 

"And  whereas  your  commission  was,  under  the  said  act 
of  March  6,  1900,  further  authorized  to  receive  and  take 
upon  deposit  the  certificates  aforesaid,  or  to  have  the  same 
otherwise  placed  or  held  on  deposit  subject  to  your  control, 
upon  the  agreement  and  contract  on  the  part  of  the  holders 
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of  said  certificates  that  if  your  commission  would  secure  a 
settlement  with  West  Virginia  with  respect  to  said  certifi- 
cates, the  said  holders  of  said  certificates,  so  deposited, 
would  accept  the  amount  realized  on  such  settlement  from 
West  Virginia  as  a  full  settlement  of  all  their  claims  there- 
under; and  said  act  further  provided  that  if  at  least  two- 
thirds  of  the  amount  of  the  said  certificates  issued  under 
said  act  of  1871,  (exclusive  of  those  held  by  the  State 
through  the  agency  of  the  board  of  education  and  the  sink- 
ing fund  commissioners)  and  at  least  a  majority  in  amount 
of  all  the  other  certificates  should  be  so  deposited  or  placed 
subject  to  the  control  of  your  commission  upon  the  agree- 
ment and  contract  aforesaid,  then  your  commission  should 
be  authorized,  by  and  with  the  approval  of  the  attorney- 
general  of  Virginia,  to  take  action  in  the  premises  as  might 
be  needful  to  protect  the  interests  of  the  State  and  bring 
about  and  carry  into  effect  a  settlement  as  aforesaid. 

"And  whereas  by  a  certain  agreement  of  July  28th,  1898, 
a  committee  on  behalf  of  the  holders  of  the  said  certificates 
was  constituted  to  bring  about  the  deposit  as  far  as  prac- 
ticable, of  said  certificates  in  such  depository  as  the  commit- 
tee should  appoint  with  powers  in  the  committee  to  act  as 
agent  of  the  certificate  holders  so  depositing  in  bringing 
about  a  settlement  of  their  claims  upon  such  plan,  as  might 
be  recommended  by  the  advisory  board  named  in  said  agree- 
ment and  as  should  become  effective  thereunder  it  being 
further  stated  in  said  agreement  that  all  the  said  certificates 
so  deposited  would  be  promptly  surrendered  in  exchange  for 
whatever  amount  West  Virginia  might  agree  to  pay  and  the 
creditors  of  West  Virginia  might  agree  to  accept  as  afore- 
said. 

"And  whereas  more  than  two-thirds  in  amount  of  all  the 
said  certificates  of  1871,  outstanding  as  aforesaid,  to  wit, 
$8,565,095.70  and  a  majority  of  all  the  other  certificates 
aforesaid,  to  wit,  $1,782,475.13,  have  been  duly  deposited 
with  said  committee  and  are  in  custody  of  Brown  Brothers 
&  Company,  bankers  of  New  York  city,  N.  T.,  the  depository 
named  by  said  committee,  and  are  held  subject  to  the  control 
of  the  said  committee  under  the  said  agreement,  so  that  the 
same  can  be  duly  placed  and  held  subject  to  the  control  of 
your  commission  in  accordance  with  the  said  agreement  and 
in  pursuance  of  such  plan  of  settlement  as  is  now  proposed 
or  as  may  hereafter  become  effective. 

"In  view  of  the  premises  the  undersigned,  the  committee 
aforesaid,  do  now  hereby  tender  and  place  subject  to  the 
control  of  your  commission  all  the  aforesaid  certificates,  so 
held  on  deposit,  upon  the  agreement  and  arrangement  on 
the  part  of  your  commission,  acting  for  the  State  of  Vir- 
ginia under  the  said  joint  resolution  and  act  of  assembly 
aforesaid,  that  your  commission  will  enter  into  negotiations 
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with  the  State  of  West  Virginia  or  the  constituted  author- 
ities thereof  for  the  purpose  of  effecting  a  settlement  with 
West  Virginia  with  respect — the  said  certificates  in  accord- 
ance with  the  said  agreement  of  July  28th,  1898,  and  in  ac- 
cordance with  such  plan  of  settlement  as  is  now  proposed 
or  as  may  hereafter  become  effective  ■  and  that  your  commis- 
sion will  by  and  with  the  advice  and  approval  of  the  said 
attorney-general  take  such  action  as  they  may  deem  needful 
in  the  premises ;  and  in  event  such  a  settlement  is  so  made, 
then  it  is  hereby  agreed  that  the  amount  realized  thereon 
shall  be  accepted  in  full  satisfaction  of  all  the  claims  of  the 
certificate  holders  thereunder  and  the  undersigned  commit- 
tee will  surrender  to  your  commission,  in  exchange  for  such 
amount  the  certificates  aforesaid  so  deposited. 

"If  this  proposal  be  accepted  by  your  commission,  the 
same  shall  constitute  an  arrangement  and  contract  with  the 
State  of  Virginia  for  obtaining  a  settlement  with  West  Vir- 
ginia and  the  same  shall  continue  binding  upon  the  under- 
signed committee  and  upon  the  holders  of  said  certificates 
so  deposited  for  the  period  of  three  years  next  ensuing  from 
the  date  hereof  for  the  purpose  of  allowing  time  for  a  set- 
tlement aforesaid;  and  the  same  shall  be  subject  to  renewal 
and  extension  for  such  further  time  as  may  be  agreed  upon 
and  to  such  modification  and  amendment  as  may  be  agreed 
upon,  and  shall  apply  to  and  include  any  and  all  such  cer- 
tificates as  aforesaid  as  may  hereafter  be  deposited  -with 
and  held  by  the  said  committee  under  said  agreement  of 
July  28th,  1898." 

(E.,  pp.  54-56.) 

This  proposition  was  accepted  by  the  Virginia  commission,  with 
the  approval  of  the  attorney-general,  on  the  18th  of  September, 
1902. 

On  the  3d  of  December,  1902,  the  advisory  board  of  the  depositing 
committee  promulgated  the  following  plan  of  settlement,  which  was 
approved  by  the  committee : 

' '  Under  an  agreement  of  July,  1898,  a  committee  was 
constituted  for  the  purpose  of  assembling  the  Virginia  de- 
ferred certificates,  with  certain  powers  and  functions  as  in 
the  agreement  specified,  and  by  the  same  agreement  an  ad- 
visory board  was  constituted  whose  functions  were  also 
specified  in  the  agreement. 

"In  pursuance  of  this  agreement,  a  certain  plan  of  set- 
tlement was,  on  the  21st  day  of  June,  1899,  formulated  and 
recommended  by  the  committee  and  advisory  board,  which 
among  other  things,  contained  the  following  provision : 

"  'The  committee  may  surrender  to  either  State    (Vir- 
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ginia  or  West  Virginia)  any  of  the  deposited  certificates  and 
receive  in  full  satisfaction  therefor  their  pro  rata  of  such 
an  amount  in  State  bonds,  or  cash  as  may  be  agreed  upon 
between  the  committee  and  the  representatives  of  Virginia 
or  West  Virginia,  as  the  maximum  amount  which  West  Vir- 
ginia will  assume  on  account  of  her  proportion  of  the  debt 
of  the  original  State.' 

"Since  the  date  last  named  the  General  Assembly  of  Vir- 
ginia, on  the  6th  day  of  March,  1900,  passed  an  act  au- 
thorizing a  commission  which  had  been  appointed  and  con- 
stituted on  her  behalf  in  the  premises,  by  and  with  the  ad- 
vice and  approval  of  her  attorney-general,  to  take  such  ac- 
tion and  institute  such  proceedings  as  might,  in  the  judg- 
ment of  the  commission  and  attorney-general,  be  needful 
and  proper  to  bring  about  and  carry  into  effect  a  settlement 
of  said  certificates;  but  it  was  further  provided  in  this  act 
that  such  action  should  be  taken  only  in  the  event  that  at 
least  two-thirds  of  all  the  certificates  of  1871  (exclusive  of 
those  held  by  the  State)  and  a  majority  of  all  the  other 
certificates,  should  be  deposited  with  or  placed  subject  to 
the  control  of  the  holders  of  such  certificates  that  if  the  com- 
mission would  secure  a  settlement  with  West  Virginia  with 
respect  to  said  certificates,  they  would  accept  the  amount 
realized  from  West  Virginia  on  such  settlement  in  full  of 
all  their  claims  thereunder. 

"On  the  18th  of  September,  1902,  the  committee  held  on 
deposit  $8,565,095.70  of  the  certificates  of  1871,  being  more 
than  two-thirds  thereof  (*)  as  above  stated,  and  $1,782,- 
457.13  of  all  the  other  certificates,  being  a  majority  thereof; 
and  the  committee  accordingly  on  that  day  entered  into  a 
contract  with  the  Virginia  commission,  by  which  it  was 
stipulated  that  the  said  certificates  should,  for  the  period  of 
three  years,  be  held  subject  to  the  control  of  the  commis- 
sion upon  the  agreement  and  arrangement  on  the  part  of 
the  commission  that  they  would  enter  into  negotiations  with 
the  State  of  West  Virginia  for  the  purpose  of  effecting  a 
settlement  with  respect  to  said  certificates,  and  would  by 
and  with  the  advice  and  approval  of  said  attorney-general, 
take  such  action  as  they  might  deem  needful  in  the  prem- 
ises; the  amount  realized  on  such  settlement  to  he  accepted 
in  full  of  said  certificates  as  above  stated,  which  contract 
was  dulv  approved  by  the  attorney-general  of  Virginia  on 
September  29th,  1902. 

' '  In  view  of  this  act  of  the  Virginia  assembly,  and  of  the 
recent  action  taken  thereunder,  it  is  deemed  desirable  to 
make  the  plan  of  settlement  heretofore  recommended  more 
definite  with  respect  to  the  matters  now  involved ;  and  to 


(*.)  On  March  2nd  the  figures  were  $9,231,602.13  of  the  certifi- 
cates of  1871  and  $2,239,451.62  of  all  the  other  certificates. 
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this  end  the  following  is  hereby  formulated,  approved  and 
recommended  by  the  committee  and  the  advisory  board  by 
way  of  supplement  and  addition  to  the  original  plan: 

"I.  The  above  named  committee  shall  pledge  or  de- 
posit the  certificates  now  or  hereafter  received  under  the 
agreement  of  July  28,  1898,  with  the  Virginia  commission, 
in  conformity  with  the  act  of  March  6,  1900,  for  the  pur- 
pose of  taking  such  action  and  instituting  such  proceedings, 
by  and  with  the  advice  and  approval  of  the  attorney -general 
of  Virginia  as  may  be  deemed  needful  to  bring  about  and 
carry  into  effect  a  settlement  as  in  said  Act  provided;  such 
pledge  or  deposit  to  be  such  length  of  time  as  may  be  agreed 
on;  and  the  said  agreement  of  September  18,  1902,  shall 
continue  in  force  for  the  period  therein  specified;  and  the 
committee  may  enter  into  such  further  agreements  with  the 
said  commission  as  may  be  deemed  needful  to  bring  about 
a  settlement  in  the  premises. 

"II.  In  the  event  that  no  settlement  shall  be  effected  by 
the  Virginia  commission  either  under  the  agreement  of  Sep- 
tember 18,  1902,  within  the  period  therein  specified,  or  un- 
der any  other  agreement  which  may  be  entered  into  be- 
tween the  committee  and  the  said  commission  within  such 
time  as  may  be  limited  therein,  the  committee  may,  after 
any  and  all  such  agreements  with  the  said  commission  shall 
have  expired,  take  such  other  and  further  proceedings  and 
make  such  other  and  further  agreements  and  settlements 
in  the  premises  as  the  committee  may  deem  judicious. 

"III.  The  committee  shall  be  authorized  to  make  such 
disposition  by  pledge,  sale  or  otherwise,  of  the  certificates,, 
now  or  hereafter  deposited,  under  the  agreement  of  July  28, 
1898,  as  may  be  necessary  to  carry  into  effect  any  proceed- 
ings taken  and  any  agreements  or  settlements  made  by  them 
as  above  stated,  w.ith  or  through  the  said  commission  or 
otherwise,  or  for  the  payment  of  expenses  now  or  hereafter 
to  be  incurred,  whether  a  settlement  is  tffected  or  not,  not 
to  exceed,  however,  the  limit  fixed  by  said  agreement,  and 
may  give  such  release  and  acquittance  as  may  be  necessary 
to  that  end. 

"The  amount  realized  on  or  the  proceeds  of  any  such  set- 
tlement, after  deducting  proper  charges  under  the  agree- 
ment of  July  28,  1898,  shall  be  apportioned  and  distributed 
among  the  different  certificate  holders  in  such  manner  and 
according  to  such  percentages  as  may  be  ascertained  and  es- 
tablished for  the  different  classes  of  certificates  by  a  tribunal 
to  be  constituted  as  follows :  one  member  thereof  to  be  ap- 
pointed by  the  committee,  one  member  by  the  advisory 
board,  and  the  third  by  the  two  so  appointed;  and  if  it  be 
impracticable  in  the  judgment  of  such  tribunal  to  distribute 
in  kind  any  bonds  or  securities  which  may  be  received  in 
any  such  settlement,  then  the  same  may  be  sold  and  con- 
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verted  into  money  for  the  purpose  of  such  distribution.  If 
a  vacancy  occur  in  such  tribunal  the  same  shall  be  filled  by 
the  remaining  members. 

"New  York,  December  3d,  1902." 

This  agreement  was  signed  by  the  members  of  the  advisory  board 
and  the  chairman  of  the  committee. 

On  the  14th  day  of  December,  1904,  an  additional  agreement  was 
made  between  the  depositing  committee  and  the  Virginia  commis- 
sion, which  extended  indefinitely  as  to  time  by  contracts  made  Sep- 
tember 9,  1905  and  November  24,  1905.  The  said  contracts  are  as 
follows : 

"Memorandum  of  agreement,  made  this  14th  day  of  De- 
cember, 1904,  between  the  depositing  committee  of  the  se- 
curities known  as  the  Virginia  deferred  certificates  as  con- 
stituted under  the  contract  of  July  28th,  1898,  and  of 
which  John  Crosby  Brown  is  chairman,  and  Robert  L.  Har- 
rison, secretary,  acting  under  the  plan  of  settlement  ap- 
proved on  December  3rd,  1902,  by  the  advisory  board  re- 
ferred to  in  the  said  contract  hereinafter  referred  to  as 
the  depositing  committee,  party  of  the  first  part,  and  the 
commission  constituted  on  behalf  of  the  State  of  Vir- 
ginia for  the  purpose  of  bringing  about  a  settlement  with 
the  State  of  West  Virginia  with  respect  to  said  certifi- 
cates as  constituted  and  acting  under  the  joint  resolution  of 
the  General  Assembly  of  the  State  of  Virginia,  approved 
March  6,  1894,  and  the  act  of  said  General  Assembly,  ap- 
proved March  6,  1900,  and  of  which  John  B.  Moon  is  chair- 
man, and  Joseph  Button  is  secretary,  hereinafter  referred  to 
as  the  Virginia  commission,  party  of  the  second  part: 

"Whereas,  by  an  agreement  entered  into  between  the 
above  parties  on  the  18th  day  of  September,  1902,  certain 
of  the  certificates  aforesaid  amounting  in  the  aggregate  to 
$10,347,570.85  were  tendered  by  the  depositing  committee 
aforesaid  to  the  said  Virginia  commission,  and  were  placed 
subject  to  the  control  of  the  said  commission  upon  the 
agreement  and  arrangement  on  the  part  of  the  said  commis- 
sion acting  for  the  State  of  Virginia  under  the  said  joint 
resolution  and  act  of  assembly  aforesaid,  that  the  said  com- 
mission should  enter  into  negotiations  with  the  State  of 
West  Virginia  or  the  constituted  authorities  thereof  for  the 
purpose  of  effecting  with  West  Virginia  a  settlement  with 
respect  to  the  said  certificates,  in  accordance  with  the  said 
contract  of  July,  28th,  1898,  and  in  accordance  with  such 
plan  of  settlement  as  was  then  proposed  or  might  thereafter 
become  effective,  and  that  the  said  commission  would,  by 
and  with  the  advice  and  approval  of  the  attorney-general 
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of  Virginia,  take  such  action  as  they  might  deem  needfu-l  in 
the  premises ;  and  that  in  the  event  such  a  settlement  was  so 
made,  then  it  was  agreed  that  the  amount  realized  thereon 
should  be  accepted,  in  full  satisfaction  of  all  the  claims  of 
the  certificate-holders  thereunder,  and  that  the  said  commit- 
tee would  surrender  to  the  said  commission,  in  exchange  for 
such  amount,  the  certificates  so  placed  subject  to  the  con- 
trol of  said  commission.  And  it  was  further  specified  in 
the  said  agreement  of  September  18,  1902,  that  the  same 
should  apply  to  and  include  all  such  certificates  as  might 
thereafter  be  deposited  with  and  held  by  the  said  committee 
under  the  said  contract  of  July  28,  1898,  and  that  the  said 
agreement  should  constitute  an  arrangement  and  contract 
between  the  said  committee  acting  for  the  said  certificate- 
holders  with  the  State  of  Virginia  for  obtaining  a  settlement 
with  West  Virginia,  and  that  the  same  should  continue  bind- 
ing upon  the  parties  and  upon  the  holders  of  the  certificates 
so  deposited  for  the  three  years  next  ensuing  from  the  date 
of  the  said  agreement ;  that  is  to  say,  until  the  18th  day 
of  September,  1905.  And  the  said  agreement  further  pro- 
vided that  the  same  should  be  subject  to  renewal  and  exten- 
sion for  such  further  time  as  might  be  agreed  upon  between 
the  parties  and  to  such  modification  and  amendment  as 
might  thereafter  be  agreed  upon;  and 

"Whereas,  the  said  agreement  of  September  18,  1902,  was 
approved  by  the  Hon.  William  A.  Anderson,  attorney-gen- 
eral of  Virginia,  by  his  endorsement  at  the  foot  thereof  on 
the  29th  day  of  September,  1902;  and 

"Whereas,  the  provisions  of  the  said  agreement  last 
named  were  fully  approved  and  recommended  on  the  3rd 
day  of  December,  1902,  by  the  advisory  board  referred  to 
in  the  said  contract  of  July  28,  1898,  as  appears  by  the 
plan  of  settlement  made  and  approved  by  the  said  commit- 
tee and  the  advisory  board  and  bearing  date-  December  3rd, 
1902,  of  which  plan  of  settlement  publication  was  duly 
made  as  provided  in  the  said  contract  of  July  28,  1898,  and 
no  notification  whatsoever  was  given  to  the  said  committee, 
either  directly  or  through  any  depository,  by  any  of  the 
holders  of  the  deposited  certificates,  of  their  unwillingness, 
to  accept  the  proposed  settlement  as  set  forth  in  the  said 
plan  so  published  and  more  than  thirty  days  having  elapsed 
after  the  said  publication  was  completed,  and  the  said  plan 
of  settlement  having  therefore  become  complete;  and  of 
this  fact  the  declaration  in  writing  of  the  committee  having 
been  duly  made  to  the  only  depository  under  the  said  con- 
tract, to  wit,  Messrs.  Brown  Brothers  &  Company,  of  29 
Wall  street.  New  York,  the  said  plan  of  settlement  there- 
upon became  effective  and  final;  and 

' '  Whereas,  it  is  now  proposed  under  the  terms  of  the  said 
agreement  of  September  18,  1902,  and  by  way  of  modifica- 
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tion  thereof  as  therein  provided,  to  place  more  fully  and 
completely  under  the  control  of  the  said  Virginia  Commis- 
sion all  the  certificates  aforesaid  which  had  up  to  that  date 
been  deposited,  and  also  all  thereafter  deposited  so  that  the 
said  Virginia  commission  may  be  given  full  and  complete 
control  of  all  the  said  certificates  in  their  proposed  nego- 
tiations with  the  State  of  "West  Virginia,  and  also  in  any  ac- 
tion and  proceeding  which  may  be  taken  or  instituted  by 
the  said  Virginia  Commission  by  and  with  the  advice  and 
approval  of  the  said  attorney-general  under  the  said  act 
of  the  General  Assembly  of  Virginia  March  6,  1900 : 

"Now  therefore  this  agreement  witnesseth:  that  the 
aforesaid  depositing  committee  does  hereby  authoriz  and  di- 
rect their  said  depository  Messrs.  Brown  Brothers  &  Com- 
pany to  issue  to  the  Virginia  Debt  Commission  a  certificate 
that  all  the  aforesaid  Virginia  deferred  certificates  which 
have  up  to  this  time  been  deposited  with  the  said  Brown 
Brothers  and  Company  under  the  said  depositing  agreement 
of  July  28,  1898,  and  all  which  may  hereafter  and  before 
the  18th  day  of  September,  1905,  be  so  deposited  with  the 
said  depository  are  held  by  the  said  depository  on  deposit 
for  and  subject  in  all  respects  to  the  control  and  disposition 
of  the  said  Virginia  Commission  in  pursuance  of  the  said 
joint  resolution  and  act  of  the  General  Assembly  of  Vir- 
ginia; and  to  this  end  the  said  Messrs.  Brown  Brothers  & 
Company  are  authorized  and  instructed  to  issue  such  cer- 
tificate to  the  said  Virginia  Commission  in  such  form  as  to 
show  that  all  of  the  certificates  aforesaid  have  been  received 
and  are  held  by  them  on  deposit  for  the  said  Virginia  Com- 
mission and  subject  to  the  control  and  disposal  of  the  said 
commission : 

"But  this  agreement  shall  continue  in  force  only  until 
the  said  18  day  of  September,  1905,  when  the  said  certificate 
issued  by  the  said  Brown  Brothers  and  Company  to  the  said 
Virginia  commission  for  the  purpose  of  making  a  settlement 
with  West  Virginia  as  aforesaid  shall  be  returned  to  the 
said  depositing  committee,  unless  a  settlement  shall  have 
been  before  that  time  negotiated  with  West  Virginia  in  pur- 
suance of  said  contract  of  September  18th,  1902,  or  unless 
negotiations  be  then  pending  with  the  properly  constituted 
authorities  of  West  Virginia  for  such  settlement  upon  some 
equitable  basis  which  has  been  agreed  to  by  said  commis- 
sion and  the  authorities  of  West  Virginia  aforesaid.  Pro- 
vided, however,  That  it  is  fully  understood  and  agreed  that 
the  time  for  continuing  in  force  this  agreement  may  be  ex- 
tended by  the  consent  and  agreement  of  the  parties  hereto 
indorsed  hereon  or  at  the  foot  hereof,  for  such  length  of 
time  and  upon  such  conditions  as  the  parties  may  hereafter 
specify;  and  this  agreement  may  be  changed,  modified  and 
amended  with  respect  to  the  action  and  proceedings  to  be 
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taken  or  instituted  by  the  said  commission  in  the  premises, 
as  may  hereafter  be  agreed  upon  by  the  parties  and  then  in- 
dorsed as  aforesaid,  or  as  may  be  specified  in  a  further  and 
supplemental  agreement  between  the  parties. 

' '  In  testimony  whereof  the  signatures  of  the  chairman  of 
the  said  depositing  committee  and  of  the  Virginia  Commis- 
sion, attested  by  the  respective  secretaries  thereof,  ar  here- 
unto affixed  on  the  day  and  year  first  above  written. 

' '  John  Crosby  Brown,  Chairman. 
"Robert  L.  Harrison,  Secretary. 

"John  B.  Moon, 
"Chairman  of  Virginia  Commission. 
"Joseph  Button,  Secretary." 

1 '  The  foregoing  agreement  is  hereby  approved  as  having 
been  entered  into  by  my  advice  and  approval. 

"William  A.  Anderson, 
"Attorney-General  of  Virginia. 
"Dated  December  14,  1904." 

"The  foregoing  agreement  of  December  14th,  1904,  to- 
gether with  the  contract  of  September  18th,  1902,  therein  re- 
ferred to,  are  hereby  extended  in  all  their  provisions  until 
December  1st,  1905,  and  they  shall  remain  in  full  force  until 
that  date  just  as  if  December  1st,  1905,  instead  of  September 
18th,  1905,  had  been  the  date  originally  named  therein  for 
their  limitation,  with  the  right  of  extension,  enlargement 
and  modification  on  or  before  December  1st,  1905,  in  all  re- 
spects as  therein  specified. 

"Given  under  our  hands  this  9th  day  of  September,  1905. 

"John  Crosby  Brown, 
"Chairman  Depositing  Committee. 
"Eobt.  L.  Harrison,  Secretary. 

"John  B.  Moon, 
"Chairman  Virginia  Commission. 
"Jos.  Button,  Secretary." 

"The  above  extension  of  the  contracts  above  referred  to 
is  hereby  approved  this  9th  day  of  September,  1905. 

"William  A.  Anderson, 
"Attorney  General  of  Virginia." 

"Upon  the  execution  of  the  foregoing  contract  of  Decem- 
ber 14,  1904,  hereto  annexed,  Messrs.  Brown  Bros.  &  Co., 
bankers  of  New  York,  N.  Y.,  the  depository  referred  to  in 
said  contract,  issued  to  the  Virginia  Commission  therein 
named  the  certificate  provided  for  in  said  contract,  which 
was  also  in  the  form  of  a  receipt  and  showed  that  Virginia 
deferred  certificates  of  1871  to  the  amount  of  $10,639,776.42 
and  certificates  of  other  dates  to  the  amount  of  $2,270,779.47 
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were  held  by  said  Brown  Bros.  &  Co.  on  deposit  for  and  sub- 
ject to  the  control  and  disposal  of  said  commission;  thus 
placing  subject  to  the  complete  control  and  disposal  of  the 
commission  considerably  more  than  two-thirds  of  the  total 
of  $12,703,451.79  of  the  certificates  of  1871  outstanding  and 
in  the  hands  of  the  public,  and  a  large  majority  of  the  total 
of  $2,778,239.80  of  the  other  certificates  so  outstanding. 

"Thereafter,  in  January  and  February,  1905,  the  Vir- 
ginia Commission,  through  its  properly  constituted  sub- 
committee acting  with  -the  attorney-general  of  Virginia, 
made  to  the  governor  and  attorney-general  of  West  Vir- 
ginia, and  to  the  finance  committees  of  the  legislature  of 
that  State,  which  was  then  in  session,  a  full  statement  and 
presentation  of  the  matters  outstanding  and  unsettled  be- 
tween the  two  States  in  connection  with  the  deferred  cer- 
tificates aforesaid,  accompanied  by  an  urgent  plea  on  behalf 
of  the  State  of  Virginia  that  the  legislature  of  West  Vir- 
ginia would,  at  least,  appoint  a  committee  or  other  public 
functionary  with  authority  to  take  up  the  questions  involved 
for  the  purposes  of  discussion  and  negotiation,  but  the  com- 
mission was  again  met,  as  it  had  been  in  a  previous  attempt 
to  open  negotiations  on  the  subject,  by  an  absolute  refusal 
on  the  part  of  the  authorities  of  West  Virginia  to  treat  on 
the  subject  at  all;  thus  leaving  to  the  Virginia  Commission 
and  attorney-general  of  that  State  no  possible  means  of 
bringing  about  the  settlement,  which  they  are  charged  with 
the  responsibility  of  making,  except  by  a  resort  to  the  court 
having  jurisdiction  of  controversies  between  States. 

"Now,  therefore,  it  is  hereby  stipulated  and  agreed  by 
and  between  the  depositing  committee,  named  as  the  party 
of  the  first  part  in  the  said  foregoing  contract  of  December 
14th,  1904,  and  the  Virginia  Commission  therein  named  as 
the  party  of  the  second  part,  the  said  commission  acting  in 
this  behalf  by  and  with  the  advice  and  approval  of  the  at- 
torney-general of  Virginia,  that  in  accordance  with  the  pro- 
visions contained  in  the  said  foregoing  contract  and  adden- 
dum thereto  of  September  9th,  1905,  the  same  is  hereby 
amended,  modified  and  extended  as  follows,  to  wit : 

"1st.  Neither  the  said  foregoing  contract  of  December 
14th,  1904,  nor  the  contract  therein  referred  to  between  the 
same  parties,  bearing  date  September  18th,  1902,  shall  ex- 
pire on  the  1st  day  of  December,  1905,  but.  the  same  shall 
continue  in  force  in  all  respects  just  as  if  no  time  limit  had 
been  named  in  either  of  said  contracts,  and  this  agreement 
shall  be  taken  as  a  continuation,  modification  and  extension 
of  said  contracts. 

"2nd.  The  certificate  or  certificates  heretofore  given  by 
Brown  Bros.  &  Co..  the  depository  of  the  said  committee,  to 
the  said  Virginia  Commission,  covering  the  deferred  certifi- 
cates aforesaid,  shall  be  retained  by  the  said  commission  and 
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shall  remain  in  full  force  and  effect  without  regard  to  time 
limit ;  and  the'  said  Brown  Bros.  &  Co.  shall  issue  and  give 
to  the  said  commission  such  other  and  further  certificates 
and  receipts  in  the  premises,  by  way  of  amendment  or  in 
lieu  of  those  already  given  or  otherwise,  as  may  be  deemed 
needful  or  desirable  in  order  to  place  said  deferred  certifi- 
cates more  completely  and  finally  under  the  control  and  at 
the  disposal  of  the  said  commission  for  the  purpose  of  carry- 
ing out  this  agreement;  and  especially  shall  they  give  such 
certificates  or  receipts  to  cover,  all  such  Virginia  deferred 
.  certificates  as  have  been  or  may  be  'deposited  with  them  and 
not  covered  by  certificates  or  receipts  previously  given  to 
the  commission ;  and  the  said  Virginia  Commission  are  here- 
by given  and  invested  with  the  full  and  complete  control 
and  right  to  dispose  of  all  deferred  certificates  now  or  here- 
after covered  by  or  embraced  in  the  receipts  and  certifi- 
cates of  Brown  Bros.  &  Co.  as  aforesaid. 

"3rd.  The  said  Virginia  Commission  hereby  stipulate 
and  agree,  by  and  with  the  advice  and  approval  of  the  at- 
torney-general of  Virginia,  that,  in  their  judgment,  it  is 
needful  and  proper,  in  order  to  protect  the  interest  of  the 
State  and  bring  about  and  carry  into  effect  a  settlement  in 
the  premises,  that  a  suit  should  be  instituted  in  the  name  of 
the  State  of  Virginia  against  the  State  of  West  Virginia 
in  the  Supreme  Court  of  the  United  States  asking  for  an 
adjudication  and  settlement  by  that  court  of  the  matters 
aforesaid  unsettled  and  undetermined  between  the  two 
States,  arising  or  growing  out  of  the  debt  of  the  original 
State  of  Virginia  before  its  dismemberment  and  on  account 
of  which  said  deferred  certificates  were  issued,  the  same 
to  be  brought  and  instituted  as  provided  in  the  act  of  the 
General  Assembly  of  Virginia,  of  March  6th,  1900,  referred 
to  in .  said  contract  of  December  14th,  1904 ;  and  the  said 
Virginia  Commission  acting  by  and  with  the  advice  and  ap- 
proval of  the  attorney-general  of  that  State,  do  hereby  un- 
dertake and  agree  that  such  a  suit  shall  be  brought  against 
the  State  of  West  Virginia  for  the  purpose  of  obtaining  a 
settlement  as  aforesaid,  as  soon  as  the  pleadings,  papers  and 
documents  relating  thereto  can  be  conveniently  and  proper- 
ly drawn  up  and  prepared  for  presentation  to  the  said  court, 
which  said  suit  shall  be  instituted,  conducted  and  proceeded 
with  in  all  respects  in  accordance  with  the  provisions  of  the 
said  act  of  the  General  Assembly  of  Virginia  and  the  joint 
resolution  of  the  said  General  Assembly  of  March  6th,  1894, 
also  referred  to  in  said  contract  of  December  14th,  1904; 
but  the  power  to  make  and  carry  into  effect  a  settlement 
and  adjustment  in  the  premises  by  agreement  with  "West 
Virginia  as  to  the -deferred  certificates  placed  subject  to  the 
control  of  the  commission  as  aforesaid,  as  provided  in  the 
previous  contracts  aforesaid,  shall  remain  vested  in  the  said 
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commission,  notwithstanding  the  institution  ana  pendency 
of  such  suit. 

"4th.  And  the  Virginia  Commission  do  further  undertake 
and  agree  that,  in  accordance  with  the  terms  and  conditions 
of  the  said  joint  resolution  and  act  of  the  General  Assembly 
of  Virginia,  they  will  account  for,  pay  over  and  deliver  such 
amount,  either  in  cash  or  securities,  as  may  be  realized  from 
West  Virginia  through  any  settlement  made  by  the  said  com- 
mission with  that  State,  either  by  means  of  an  adjudication 
or  recovery  in  said  suit  or  otherwise,  for  or  on  account  of  the 
deferred  certificates  now  or  hereafter  deposited  and  placed 
subject  to  their  control  as  aforesaid,  to  the  said  depositing 
committee  in  full  settlement  and  satisfaction  of  all  claims  un- 
der said  certificates;  and  the  said  depositing  committee  agrees 
on  behalf  of  the  depositors  of  said  deferred  certificates  so 
placed  subject  to  the  control  of  the  said  commission  and  on 
behalf  of  those  entitled  to  the  benefit  of  said  certificates  as 
assignees  of  said  depositors  or  otherwise  to  accept  as  aforesaid 
such  amount,  either  in  cash  or  securities,  as  may  be  deter- 
mined or  ascertained  in  any  such  suit  to  be  due  by,  or  as  may 
be  realized  through  any  adjustment  or  settlement  as  afore- 
said from  the  State  of  West  Virginia  on  account  of  the  said 
certificates  and  on  account  of  the  bonds  represented  by  and 
mentioned  in  the  said  certificates  respectively,  in  full  settle- 
ment and  satisfaction  of  all  claims  on  account  of  said  certifi- 
cates and  on  account  of  the  bonds  theerin  mentioned,  and  to 
accept  and  take  such  adjudication  against  the  State  of  West 
Virginia  in  full  discharge  and  acquittance  of  all  claims  in 
the  premises  against  the  State  of  Virginia. 

"5th.  It  is  further  understood  and  agreed  that  if  from 
any  cause  the  said  commission  shall  fail  or  be  unable  to  bring 
about  such  adjustment  or  settlement  or  to  obtain  a  determi- 
nation or  ascertainment  of  (the  liability  of  West  Virginia  as 
hereinbefore  provided  for,  then  it  shall  be  the  duty  of  the 
said  commission  to  restore  to  the  control  of  the  said  de- 
positing committee  all  such  deferred  certificates  as  may 
have  been  placed  subject  to  the  control  and  disposal  of 
said  commission  as  aforesaid. 
"Richmond,  Va.,  November  24th,   1905." 

This  contract  was  signed  by  all  the  members  of  the  depositing 
committee  and  the  Virginia  Commission,  and  approved  by  the  atter- 
ney-general  on  the  day  of  its  date. 

It  appears  from  one  of  the  exhibits  attached  to  and  made  a  part 
of  the  bill  that  the  total  amount  of  certificates  issued  by  Virginia  on 
account  of  West  Virginia 's  alleged  proportion  of  the  public  debt  was 
as  follows : 
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Under  the  act  of  1871 $15,281,970.47 

Under  the  act  of  1879 564,258.87 

Under  the  act  of  1882 1,775,603.48 

Under  the  act  of  1892 605,320.78 

Total $18,227,153.60 

(E,,  p.  90.) 

It  appears  that  on  January  4,  1906,  certificates  to  the  amount  of 
$13,173,435.41  had  been  deposited  by  the  committee  with  Brown 
Brothers  and  Company,  and  that  they  have  been  withdrawn  by  the 
Virginia  Commission  and  are  now  in  its  custody  or  under  its  exclu- 
sive control. 

For  the  owners  of  the  whole  amount  of  certificates  issued,  wheth- 
er they  have  or  have  not  been  deposited  with  the  committee  or  with 
the  commission,  Virginia  sues  as  trustee  in  this  case  under  the  con- 
tracts and  statutes  to  which  we  have  referred. 

The  prayer  of  the  bill  is  as  follows : 

"Forasmuch,  therefore,  as  your  oratrix  is  remediless  save 
in  this  form  and  forum,  and  to  the  end  that  the  State  of 
West  Virginia  may  be  duly  served,  through  her  governor 
and  attorney-general,  with  a  copy  of  this  bill,  your  oratrix 
prays  that  the  said  State  of  West  Virginia  may  be  made  a 
party  defendant  to  this  bill,  and  required  to  answer  the 
same,  that  all  proper  accounts  may  be  taken  to  determine  and 
ascertain  the  balance  due  from  the  State  of  West  Virginia 
ito  your  oratrix,  in  her  own  right  and  as  trustee  as  aforesaid; 
that  the  principles  upon  which  such  accounting  shall  be  had 
may  be  ascertained  and  declared,  and  a  true  and  proper  set- 
tlement made  of  the  matters  and  things  above  recited  and  set 
forth ;  that  such  accounting  be  had  and  settlement  made  un- 
der the  supervision  and  direction  of  this  court  by  such  audit- 
or or  master  as  may  by  the  court  be  selected  and  empowered 
to  that  end,  and  that  proper  and  full  reports  of  such  account- 
ing and  settlement  may  be  made  to  this  court ;  that  the 
State  of  West  Virginia  may  be  required  to  produce  be- 
fore such  auditor  or  master,  so  to  be  appointed,  all  such  offi- 
cial entries,  documents,  reports  and  proceedings  as  may  be' 
among  her  public  records  or  official  files  and  may  tend  to 
show  the  facts  and  the  true  and  actual  state  of  accounts 
growing  out  of  the  matters  and  things  above  recited  and  set 
forth,  in  order  to  a  full  and  correct  settlement  and  adjust- 
ment of  the  accounts  between  the  two  States ;  that  this  court 
will  adjudicate  and  determine  the  amount  due  to  your  ora- 
trix by  the  State  of  West  Virginia  in  the  premises ;  and  that 
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all  such  other  and  further  and  general  relief  be  granted  unto 
your  oratrix  in  the  premises  as  the  nature  of  her  case  may 
require  or  to  equity  may  seem  meet. ' ' 


The bill  has  been  demurred  to  on  the  following  grounds: 

First.  That  it  appears  by  said  bill  that  there  is  a  misjoinder  of 
parties  plaintiff  and  a  misjoinder  of  causes  of  action.  The  said  bill 
is  brought  by  the  Commonwealth  of  Virginia  to  recover  debts  al- 
leged to  be  due  to  her  in  her  own  right  from  the  defendant  for  prop- 
erty and  money  alleged  to  have  been  transferred  and  delivered  to 
the  defendant  under  certain  acts  of  the  legislature  passed  in  1863, 
and  aslo,  as  trustee  for  the  owners  of  certain  certificates  mentioned 
and  described  in  said  bill,  to  have  an  accounting  to  ascertain  and 
declare  the  amount  claimed  to  be  due  from  the  defendant  as  her  just 
proportion  of  the  public  debt  of  the  plaintiff  prior  to  the  first  day  of 
January,  1861. 

Second.  That  this  court  has  no  jurisdiction  of  either  the  parties 
to  or  the  subject-matter  of  this  action,  because  it  appears  by  the  said 
bill  that  the  matters  therein  set  forth  do  not  constitute,  within  the 
meaning  of  the  Constitution  of  the  United  States,  such  a  controver- 
sy, or  such  controversies,  between  the  Commonwealth  of  Virginia 
and  the  State  of  West  Virginia  as  can  be  heard  and  determined  in 
this  court,  and  this  court  has  no  power  to  render  or  enforce  any  final 
judgment  or  decree  thereon. 

Third.  '  That  it  appears  by  said  bill  that  the  plaintiff  herein  sues 
as  trustee  for  the  benefit  of  a  number  of  individuals  who  are  the  al- 
leged owners  of  certain  certificates  in  the  said  bill  set  forth  and  de- 
scribed. 

Fourth.  That  the  said  bill  does  not  state  facts  sufficient  to  entitle 
the  Commonwealth  of  Virginia  to  the  relief  prayed  for,  or  to  any 
relief,  either  in  her  own  right  or  as  trustee  for  the  owners  of  the  cer- 
tificates therein  set  forth  and  described. 

Fifth.  That  it  does  not  appear  by  said  bill  that  the  attorney-gen- 
eral has  ever  been  authorized  to  institute  and  prosecute  this  suit 
in  the  name  of  the  Commonwealth  of  Virginia  in  her  own  right,  but 
only  as  trustee  for  the  use  and  benefit  of  the  owners  of  certain  cer- 
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tificates  mentioned  in  the  act  of  March  6,  1900,  which  is  referred  to 
and  made  part  of  said  bill. 

Sixth.  That  the  said  bill  does  not  sufficiently  and  definitely  set 
forth  the  claims  and  demands  relied  upon,  but  the  allegations  there- 
of are  so  indefinite  and  uncertain  that  no  proper  answer  can  be 
made  thereto. 

Seventh.  That  the  allegations  in  the  said  bill  are  not  sufficient  to 
entitle  the  plaintiff  therein,  either  in  her  own  right  or  as  trustee, 
to  an  account  or  to  a  discovery  from  this  defendant. 

Eighth.  That  the  said  bill  does  not  contain  any  prayer  for  a  judg- 
ment or  decree  or  any  other  final  relief  against  this  defendant. 

The  first  question  to  be  considered  in  the  case  is  whether  this  court 
has  jurisdiction  to  hear  and  determine  the  causes  of  action,  or  any 
of  the  causes  of  action,  alleged  in  the  bill,  for  if  no  cause  of  action  is 
alleged  upon  which  the  plaintiff  is  entitled  to  a  judgment  or  decree 
in  this  court,  it  will  not  decide  any  of  the  other  questions  presented 
by  the  demurrer.  Jurisdiction  is  the  power  to  hear  and  determine  a 
cause  between  the  parties  to  the  action  who  are  before  the  court,  and 
to  render  a  final  judgment  or  decree  and  enforce  its  execution  by 
judicial  process.  Judicial  tribunals  cannot  take  cognizance  of  con- 
troversies merely  for  the  purpose  of  ascertaining  and  declaring  what 
the  legal  or  equitable  rights  of  the  parties  are.  They  must  render 
judgments  or  decrees  which  remedy  the  wrongs  complained  of,  or 
enforce  the  rights  ascertained  in  the  case ;  in  other  words,  their  pow- 
ers are  remedial,  not  merely  declaratory. 

Jurisdiction  is  defined  by  Bouvier  as  "the  authority  by  which 
judicial  officers  take  cognizance  of  to  decide  causes.  Power  to  hear 
and  determine  a  cause  (3  Ohio,  494;  6  Pet.,  591).  The  right  of  a 
judge  to  pronounce  a  sentence  of  the  law  on  a  cause  or  issue  before 
him  acquired  through  due  process  of  law.  It  includes  power  to  en- 
force the  execution  of  what  is  decreed.  (8  Johns.,  239;  3  Met., 
Mass.,  Thach.,  202),  (2  Bouvier  Law  Die,  26). 

In  defining  jurisdiction,  Black  says: 

' '  The  power  and  authority  constitutionally  conferred  upon 
or  constitutionally  recognized  as  existing  in  a  court  or  judge 
to  pronounce  the  sentence  of  the  law  or  to  award  the  remedies 
provided  by  law  upon  the  set  of  facts  proved  or  admitted, 
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referred  to  the  tribunal  for  decision  'and  authorized  by  'aw 
to  be  the  subject  of  investigation  or  action  by  that  tribi\nal. 
and  in  favor  or  against  persons  (or  a  res)  who  present  them- 
selves, or  who  are  brought  before  the  court  in  some  manner 
sanctioned  by  law  as  proper  and  sufficient.  Jurisdiction  is 
a  power  constitutionally  conferred  upon  the  judge  or  magis- 
trate to  take  cognizance  of  and  determine  a  cause  according 
to  law  and  to  carry  a  sentence  into  execution  (6  Pet.,  591;  9 
Johns.,  239;  2  Neb.,  135)." 

Black's  Law  Dictionary,  page  63.     See  also  Ander- 
son's Words  and  Phrases,  page  3877-813;  also  Am- 
&  Eng.  Ency.,  vol.  17,  page  1041 ;  Daniels  v.  Tear- 
ney,  102  U.  S.,  418 ;  Applegate  v.  Lexington,  etc, 
117  U.  S.  267;  Simmons  v.  Saul,  138  U.  S.  454 
Holmes    v.    Oregon,    5th    Fed.,    534;    9th    Fed, 
32 ;  6  Sawyer,  385 ;  Grignon  v.  Aston,  2  How.  385 
U.  S.  v.  Arredondo,  6  Pet.,  691 ;  Decatur  v.  Paid. 

14  Pet.,  599 ;  In  re  Bogart,  2  Sawyer,  401 ;  3  Fed 
Cases,  No.  596 ;  1  Le  Boy  v.  Clayton,  2  Sawyer,  499 

15  Fed.  Cases,  No.  8258 ;  Biggs  v.  Johnson  County, 
6  Wall.,  187;  McNitt  v.  Turner,  6  Wall.,  366;  Cor- 
nett  v.   Williams,  20  Wall.  240. 

The  bill,  so  far  as  it  relates  to  the  old  debt  of  Virginia,  although 
it  sets  up  all  the  provisions  of  the  compact,  seems  to  be  framed  up- 
on the  theory  that  West  Virginia  is  liable  for  one-third  of  the  debt 
as  it  existed  prior  to  the  first  day  of  January,  1861,  upon  the  alleged 
ground  that  the  formation  of  the  new  State  diminished  the  territory 
and  population  of  the  original  or  parent  State  to  that  extent.  It 
is  evident,  however,  that  no  such  rule  can  be  applied  here,  for  this 
is  not  a  case  in  which  West  Virginia's  "just  proportion"  of  the  debt 
is  to  be  determined  upon  such  rules  or  principles  as  a  court  may 
decide  to  be  fair  and  equitable,  but  is  to  be  ascertained  and  paid  ac- 
cording to  a  method  agreed  upon  by  the  parties ;  and  that  method 
must  be  observed,  whether  the  action  is  prosecuted  at  law  or  in 
equity.  The  liability  of  the  defendant  State,  if  any  exists,  is  found- 
ed entirely  upon  a  compact  entered  into  between  the  two  States  with 
the  consent  of  Congress,  and  the  adjustment  must  therefore  be 
made  according  to  its  terms.  No  rule,  or  supposed  rule,  of  interna- 
tional law  can  be  applied  in  such  a  case. 

By  the  ordinance  of  the  Wheeling  convention,  which  represented 
the  State  of  Virginia,  consent  was  given  to  the  formation  of  a  new 
State  out  of  a  part  of  her  territory,  and  it  was  provided,  as  we  have 
already  seen,  that  it  should  take  upon  itself  a  just  proportion  of  the 
public  debt  of  Virginia  existing  prior  to  the  first  of  January,  1861, 
which,  according  to  the  ordinance,  was  to  be  ascertained  by  charging 
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to  the  new  State  all  the  State  expenditures  within  the  limits  thereof 
and  a  just  proportion  of  the  ordinary  expenses  of  the  State  govern^ 
ment  since  any  part  of  the  debt  was  contracted,  and  deducting  there- 
from the  moneys  paid  into  the  treasury  of  the  State  of  Virginia  dur- 
ing that  period  from  the  counties  included  within  the  new  State. 

It  was  also  provided  that  all  private  rights  and  interests  in  lands 
within  the  proposed  new  State  derived  from  the  laws  of  Virginia 
prior  to  the  separation  should  remain  valid  and  secure  under  the 
laws  of  the  proposed  State  and  should  be  determined  by  the 
laws  then  existing  in  the  State  of  Virginia.  At  the  time  of  the  pas- 
sage of  this  ordinance  there  was,  of  course,  no  State  of  West  Virgin- 
ia, and  therefore  no  second  party  to  the  proposed  compact  or  agree- 
ment. Subsequently  the  people  inhabiting  the  counties  proposed  to 
be  included  in  the  new  State  held  a  sovereignty  convention  and 
adopted  a  constitution  preparatory  to  admission  into  the  Union. 
This  was  the  first  time  the  new  State,  or  proposed  new  State,  had 
the  capacity  to  assent  to,  or  dissent  from,  the  proposition  submitted 
by  Virginia,  and  it  assented  to  it  with  the  qualification,  or  addition, 
that  its  equitable  proportion  of  the  debt  should  be  ascertained  by 
its  own  legislature  as  soon  as  practicable,  and  that  the  legislature 
should  provide  for  its  liquidation  by  a  sinking  fund  sufficient  to  pay 
the  accruing  interest,  and  redeem  the  principal  within  thirty-four 
years.  But  this  did  not  complete  the  compact,  for  Congress  had  not 
yet  given  its  consent,  which  was  necessary  under  thp  Constitution  of 
the  United  States. 

Afterwards  application  was  made  by  the  proposed  new  State  for 
admission  to  the  Union  under  the  Constitution  containing  the  pro- 
visions above  recited;  and,  on  the  31st  day  of  December,  1862,  an 
act  was  passed  by  Congress  providing  for  its  admission  upon  certain 
conditions,  none  of  which  had  any  reference  to  the  indebtedness  of 
the  old  State  (12  Stat.,  633).  This  act  of  Congress  recited  that  the 
"Legislature  of  Virginia,  by  an  act  passed  on  the  13th  of  May,  1862, 
did  give  its  consent  to  a  formation  of  a  new  State  within  the  juris- 
diction of  the  said  State  of  Virginia,  to  be  known  by  the  name  of 
West  Virginia,"  etc.,  etc.  The  Virginia  act  of  May  13,  1862,  was 
passed  while  the  application  o  fWest  Virginia  for  admission  into  the 
Union  was  pending,  and  its  first  section  provided  that  the  consent  of 
the  legislature  of  Virginia  is  given  to  the  formation  and  erection  of 
the  State  of  West  Virginia  within  the  jurisdiction  of  that  State,  to 
include  certain  counties  which  are  mentioned  in  the  act,  ' '  according 
to  the  boundaries  and  under  the  provisions  set  forth  in  the  Consti- 
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tution  for  the  said  State  of  West  Virginia  and  the  schedule  thereto 
annexed  proposed  by  the  convention  which  assembled  at  Wheeling 
on  the  26th  day  of  November,  1861." 
It  was  further  provided  that — 

' '  This  act  shall  be  transmitted  by  the  executive  to  the  sen- 
ators and  representatives  of  this  Commonwealth  in  Congress, 
together  with  a  certified  original  of  the  said  constitution  and 
schedule,  and  the  said  senators  and  representatives  are  here- 
by requested  to  use  their  endeavors  <to  obtain  the  consent  of 
Congress  to  the  admission  of  the  State  of  West  Virginia  into 
the  Union." 

See  Constitution  and  Statutes  of  Virginia  and  West 

Virginia,  1861-66,  page  3,  Acts  of  Extra  Session, 

May,  1862. 

The  schedule  attached  to  the  constitution  of  West  Virginia  and 
referred  to  in  the  act  declared  that  ' '  when  the  General  Assembly  of 
the  State  of  Virginia  and  the  Congress  of  the  United  Stats  shall  sev- 
erally give  their  consent  to  the  formation  and  erection  of  the  State 
of  West  Virginia  as  proposed,  the  commissioners  hereby  appointed 
shall  forthwith  issue  their  proclamation,"  etc.,  etc. 

Finally,  on  the  20th  day  of  June,  1863,  the  State  of  West  Virginia 
was  admitted  into  the  Union  under  the  constitution  framed  by  its 
convention,  approved  by  the  State  of  Virginia  and  the  Congress  of 
the  United  States.  And  thus  the  consent  of  that  body  was  given  to 
all  the  provisions  of  the  agreement  and  it  became  a  legal  and  con- 
stitutional compact  between  the  two  States. 

Virginia  v.  West  Virginia,  11  Wall.,  39. 

Green  v.  Biddle,  8  Wheat.,  1-86. 

Virginia  v.  Tennessee,  148  U.  S.,  503. 

West  Virginia  having  agreed  to  the  proposed  compact,  upon  the 
conditions  that  her  own  legislature  should  ascertain  the  amount  of 
the  debt  and  provide  for  its  liquidation  in  a  certain  manner  and  the 
reconstructed  State  of  Virginia  having  been  authorized  by  Congress 
to  elect  delegates  to  frame  a  constitution,  proceeded  to  do  so,  and 
in  1867  adopted  a  constitution,  the  19th  section  of  article  10  of 
which  contained  the  following  provision : 

"The  G-eneral  Assembly  shall  provide  by  law  for  adjust- 
ing with  the  State  of  West  Virginia  the  proportion  of  the 
public  debt  of  Virginia  proper  to  be  borne  by  the  States  of 
Virginia  and  West  Virginia,  and  shall  provide  that  such  sum 
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as  shall  be  received  from  West  Virginia  shall  be  applied  to 
the  payment  of  the  public  debt  of  the  State." 

In  1902,  after  Virginia  had  settled  with  her  creditors,  a  new  con- 
stitution was  adopted,  which  omitted  this  section  and  contained  no 
provisions  upon  the  subject  of  a  settlement  with  "West  Virginia. 

It  appears  plainly  from  the  foregoing  that  essential  parts  of  the 
compact  as  agreed  to  by  West  Virginia  were  that  the  legislature  of 
that  State  should  ascertain  what  was  her  just  proportion  of  the  debt ; 
that  it  should  provide  for  its  liquidation  by  the  establishment  of  a 
sinking  fund;  that  the  State  of  Virginia  assented  to  this  condition 
by  consenting  to  the  admission  of  the  new  State  "under  the  provis- 
ions set  forth  in  the  constitution  of  the  said  State  of  West  Virginia 
and  the  schedule  thereto  annexed, ' '  and  that  Congress  admitted  the 
State  under  that  Constitution,  thereby  consenting  to  the  compact 
with  the  conditions  constituting  part  of  it. 

The  two  States  have  therefore,  by  compact  between  themselves, 
and  with  the  consent  of  Congress,  as  required  by  the  Constitution, 
designated  a  tribunal  to  ascertain  and  settle  West  Virginia's  share 
of  the  debt.  This  tribunal  still  exists  and  is  unquestionably  compe- 
tent to  discharge  the  duties  imposed  upon  it.  And,  moreover,  but 
most  important  of  all,  it  is  the  only  tribunal  existing  or  that  can  be 
established,  possessing  the  power  to  provide  for  the  payment  of 
West  Virginia's  share  of  the  debt  when  the  same  has  been  ascer- 
tained in  accordance  with  the  terms  of  the  compact.  It  cannot  be  co- 
erced by  any  judicial  or  other  civil  process  known  to  the  Constitu- 
tion or  laws  of  this  country.  No  court  can  compel  it  either  to  adjust 
the  debt  or  to  provide  a  sinking  fund,  or  impose  taxes,  issue  bonds, 
or  appropriate  money. 

Conceding,  for  the  sake  of  the  argument,  that  Virginia  might 
maintain  a  suit  in  this  court  as  trustee,  the  question  must  be  consid- 
ered whether  the  bill  states  a  good  cause,  or  good  causes,  of  action 
in  favor  of  the  plaintiff,  either  in  her  own  right  or  as  trustee  for  the 
parties.  Clearly  there  is  no  cause  of  action  shown  against  West  Vir- 
ginia under  the  provisions  of  the  act  of  February  4,  1863,  which  is 
embodied  in  the  bill(R.,  p.  4).  The  first  section  of  that  act  appropri- 
ates $150,000  to  the  State  of  West  Virginia  when  it  shall  be  organiz- 
ed and  admitted  into  the  Union ;  but  it  does  not  provide  that  the  new 
State  shall  account  for  it  in  any  way.  Whether  the  whole  of  the  sum 
appropriated,  or,  if  not  the  whole,  what  part  of  it,  had  been  paid 
into  the  treasury  by  the  counties  located  within  the  boundaries  of 
the  proposed  new  State  does  not  appear  from  the  act,  and  is  not 
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alleged  in  the  bill.  As  there  was  no  provision  that  it  should  be  ac- 
counted for  or  repaid  to  Virginia,  the  presumption  is,  especially  in 
the  absence  of  an  allegation  upon  that  subject,  that  it  was  in  fact 
collected  from  the  West  Virginia  counties,  or  that  it  was  intended 
as  a  gratuity  to  the  new  State.  The  bill  being  silent  upon  the  sub- 
ject and  every  presumption  being  against  the  pleader  in  such  a  case, 
the  court  cannot  infer  a  cause  of  action  in  favor  of  the  plaintiff. 
The  second  section  of  the  act  shows  plainly  on  its  face  that  it  ap- 
propriated no  money  except  what  had  been  actually  collected  from 
the  counties  within  the  proposed  boundaries  of  the  new  State,  and 
as  it  was  not  required  to  account,  and  never  agreed  to  account,  no 
cause  of  action,  legal  or  equitable,  can  be  based  on  that  part  of  the 
statute. 

The  other  act  under  which  a  claim  is  made  in  this  action  was. 
passed  February  3,- 1863  (R.,  p.  4).  In  brief,  the  first  section  of 
that  act  transfers  to  West  Virginia  certain  public  property  ' '  within 
the  boundaries  of  the  proposed  new  State  of  West  Virginia  when 
she  becomes  one  of  the  United  States,"  and  declares  that  the  title 
shall  pass  without  any  other  assignment,  conveyance,  transfer  or  de- 
livery than  is  therein  contained.  The  second  section  provides  that  if 
the  appropriation  of  the  property,  stocks,  and  securities  made  by 
the  act  shall  take  effect,  the  State  of  West  Virginia  ' '  shall  duly  ac- 
count for  the  same  in  the  settlement  hereafter  to  be  made  with  this 
State."  The  bill  alleges  that  the  plaintiff  "is  informed,  believes, 
and  so  charges"  that  the  property  transferred  under  this  act  con- 
sisted of  a  number  of  items,  and  that  its  value  amounted  to  "sev- 
eral millions  of  dollars, ' '  but  that  the  plaintiff  is  ' '  unable  to  state  at 
this  time  the  exact  amount."  It  is  then  alleged  that  the  State  of 
West  Virginia  realized  from  the  bank  stocks  alone  ' '  about  six  hun- 
dred thousand  dollars ; ' '  but  there  is  no  allegation  as  to  their  value 
at  the  time  of  the  transfer. 

It  is  evident  that  the  "settlement  hereafter  to  be  made  with 
this  State"  means  a  settlement  of  West  Virginia's  just  proportion 
of  the  old  public  debt  which  had  been  provided  for  by  the  ordinance 
of  the  Wheeling  convention  and  by  the  constitution  of  West  Virgin- 
ia, which  was  then  before  Congress  on  her  application  for  admission 
into  the  Union.  In  the  adjustment  provided  for  in  the  compact 
West  Virginia  was  to  be  charged  with  "all  the  State  expenditures 
within  the  limits  thereof, ' '  since  any  part  of  the  debt  was  contract- 
ed, and  consequently  the  State  of  Virginia,  in  order  that  it  might 
not  thereafter  be  claimed  that  the  expenditures  on  account  of  the 
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public  property  transferred  by  the  act  of  February  3,  1863,  were 
not  to  be  included  in  the  settlement  under  the  compact,  expressly 
provided  that  they  should  be.  The  bill  therefore  shows  an  attempt  to 
make  two  causes  of  action  out  of  one — a  separate  cause  of  action 
based  upon  the  compact  for  the  recovery  of  the  amount  of  money 
originally  expended  by  the  State  of  Virginia  in  paying  for  the  prop- 
erty so  transferred,  and  another  cause  of  action  founded  on  the 
statute.  The  State  of  Virginia  of  course  retained  all  the  public 
property  situated  within  her  own  boundaries  after  the  separation, 
and  it  was  the  intention  of  Virginia  that  West  Virginia  should  be- 
come the  owner  of  all  within  her  limits  and  should,  in  the  settle- 
ment made  under  the  compact,  account  to  the  old  State  for  the  ex- 
penditures made  by  that  State  in  procuring  it. 

We  think  enough  will  be  said,  and  suggested,  in  other  parts  of 
this  argument  to  establish  the  proposition  that  the  State  of  Virginia 
has  not  alleged,  and  cannot  allege,  either  in  her  own  right,  or  as 
trustee,  a  good  cause  of  action  against  the  defendant  State  on  the 
compact.  Before,  she  could  possibly  sue  the  defendant  State,  either 
at  law  or  in  equity,  to  recover  for  contribution,  she  must  have  paid 
the. whole  debt,  or  at  least  she  must  have  paid  more  that  her  own 
legal  or  equitable  share  of  it.  As  the  case  is  now  presented,  neither 
Virginia  nor  her  creditors  have  been  injured  in  the  slightest  degree 
by  the  fact  that  West  Virginia  has  not  paid  her  proportion  of  the 
debt.  Virginia  has  not  been  injured,  because  she  has  herself  paid, 
or  extended,  only  that  part  of  the  debt  which,  according  to  her  own 
judgment,  she  would  have  been  justly  required  to  pay  if  West  Vir- 
ginia had  fully  complied  with  her  alleged  obligations,  and  she  has 
been  released  from  all  the  remainder ;  and  the  creditors  have  not 
been  injured  by  any  alleged  default  on  the  part  of  West  Virginia, 
because  they  never  had  any  claim,  legal  or  equitable,  against  her 
and  have  voluntarily  discharged  their  only  debtor  from  liability.  It. 
is  elementary  law  that  if  one  owes  a  debt  and  another  agrees  with 
him — not  with  the  creditor — that  he  will  furnish  a  part  of  the 
money  to  pay  it,  or  that  he  will  reimburse  the  debtor  as  to  a  part  of 
it,  the  original  debtor  cannot  sue  for  contribution  until  he  has  paid 
the  debt,  and  certainly  not  until  he  has  paid  his  own  share  and  some 
part  of  what  the  other  agreed  to  furnish  or  reimburse ;  and  in  the 
latter  case  he  could  sue  only  for  what  he  had  paid  in  excess  of  his 
own  share.  The  applicability  of  this  legal  and  equitable  rule  is  the 
same  whether  the  liability  to  contribute  is  founded  on  an  express 
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contract  between  the  parties  or  is  implied,  as  in  the  case  of  cosure- 
ties. 

It  is  not  alleged  in  the  bill  that  the  State  of  Virginia  has  ever 
made  an  account  or  statement  of  her  claim  under  the  compact  and 
presented  it  for  payment  or  adjustment.  On  the  contrary,  it  is- 
shown  by  the  bill  and  exhibits  that  as  early  as  1871,  if  not  before 
that  date,  Virginia  repudiated  the  compact  and  arbitrarily  decided 
that  West  Virginia  was  liable  for  one-third  of  the  debt,  and  has  al- 
ways, at  least  up  to  the  time  of  "the  institution  of  this  suit,  insisted 
upon  an  adjustment  on  that  basis  only.  This  is  shown  by  the  pre- 
ambles and  provisions  of  every  act  passed  providing  for  an  adjust- 
ment with  her  creditors ;  and  in  the  joint  resolution  of  March  6r 
1894,  creating  a  commission  to  settle  with  West  Virginia,  it  was  de- 
clared : 

"But  such  commission  shall  in  no  event  enter  into  nego- 
tiations hereunder  except  upon  the  basis  that  Virginia  is 
bound  only  for  the  two-thirds  of  the  debt  of  the  original 
State  which  she  has  already  provided  for  as  her  equitable 
proportion  thereof." 
(R„  p.  40.) 

This  restriction  upon  the  power  of  the  commission  has  never  been 
repealed,  and  that  body  has  now  no  power  to  negotiate  with  the  de- 
fendant State  upon  any  ather  basis.  It  is  a  mockery,  however,  to  char- 
acterize such  a  proceeding  as  a  "negotiation."  An  ultimatum  was 
presented  at  the  very  beginning,  and  AVest  Virginia  was  distinctly 
informed  that  she  must  recognize  her  liability  to  pay  one-third  of 
the  debt,  or  have  no  adjustment.  Under  this  proposition  no  accounts 
were  to  be  presented  or  examined,  no  vouchers  or  other  documents 
were  to  be  considered,  except  such  as  would  show  the  amount  of  the 
debt  prior  to  January  1,  1861 ;  the  terms  of  the  compact  were  to  be 
wholly  ignored  and  nothing  was  to  be  done  except  to  divide  the 
amount  of  the  debt  by  three.  West  Virginia  was  perfectly  justifi- 
able in  declining  to  "negotiate"  upon  such  a  basis  as  this. 

If  the  allegations  contained  in  paragraphs  fifteen  and  sixteen  of 
the  bill  (R,,  p.  9)  are  to  be  regarded  by  the  court  as  setting  up  a 
cause  of  action  for  West  Virginia's  equitable  proportion  of  the  debt, 
the  plaintiff  is  claiming  in  this  case  a  double  liabilty  upon  the  part 
of  that  State — a  lability  for  her  equitable  proportion,  or  for  one- 
third,  of  $33,000,000.  the  alleged  amount  of  the  whole  public  debt 
on  the  1st  of  January.  1861.  and  also  a  liability  for  her  equitable 
proportion,  or  one-third,  of  the  $25,000,000  alleged  to  have  been  paid 
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by  Virginia,  which  is  a  part  of  the  $33,000,000.  "We  do  not  think, 
however,  that  the  conrt  can  regard  the  general  and  indefinite  alle- 
gations in  the  paragraphs  to  which  we  have  referred  as  even  a  seri- 
ous attempt  to  state  a  cause  of  action ;  but  if  it  is,  then  the  bill  con- 
tains three  separate  claims  instead  of  two. 

But  it  is  clear  that  Virginia  could  not  under  the  ordinance,  or 
upon  any  principle  of  law  or  equity,  have  a  cause  of  action  against 
West  Virginia  for  contribution  to  the  payment  of  her  (Virginia's) 
own  equitable  share  of  the  debt,  either  before  or  after  she  had  paid 
it;  nor  can  that  State  recover  against  West  Virginia  any  part  of 
the  old  debt  from  which  she  has  been  released  and  discharged  by  her 
creditors. 

We  have  endeavored  to  show  that  if  Virginia,  either  in  her  own 
right  or  as  trustee,  ever  had  a  cause  of  action  against  West  Virginia 
on  account  of  the  old  debt,  it  was  founded  on  the  compact,  and  the 
sum  she  had  a  right  to  demand  was  to  be  ascertained  and  paid  in  the 
manner  prescribed  in  the  compact ;  but  that  State  and  her  creditors 
liave,  without  consulting  West  Virginia,  created  a  situation  which 
renders  it  impossible  for  this  court,  or  any  other  tribunal,  now  to  ad- 
just the  liability  of  the  latter  State  in  the  manner  therein  prescribed 
without  doing  great  injustice  to  her.  An  examination  of  the  Wheel- 
ing ordinance  shows  that  the  amount  of  the  Virginia  debt  as  it  exist- 
ed prior  to  January  1,  1861,  is  not  a  factor  to  be  taken  into  considera- 
tion in  ascertaining  West  Virginia's  just  proportion.  It  is  alleged 
in  the  bill  that  the  debt  at  the  time  of  the  separation  amounted  to 
*l  about  $33,000,000."  When  Virginia  passed  the  ordinance, 
and  when  West  Virginia  accepted  it  with  the  modifications  as  to 
the  manner  of  ascertaining  and  paying  the  debt,  both  parties  knew 
what  the  amount  of  the  indebtedness  was ;  and  it  was  agreed  between 
them  that  if  West  Virginia  was  charged  ' '  with  all  the  State  expendi- 
tures within  her  limits  and  a  just  proportion  of  the  ordinary  ex- 
penses of  the  State  since  any  part  of  the  debt  was  contracted,  and 
credited  with  the  moneys  paid  into  the  treasury  of  the  Common- 
walth  from  the  counties  included  within  the  proposed  new  State 
durring  the  same  period, ' '  the  result  would  show  what  was  her  just 
portion  of  the  debt ;  that  is,  her  just  proportion  of  $33,000,000.  If 
Virginia  had  repudiated  the  entire  debt,  or  had  admitted  her  liabil- 
ity for  only  $5,000,000,  or  for  any  other  sum  less  than  the  $33,000,- 
000,  and  her  creditors  had  settled  upon  such  a  basis,  it  could  scarce- 
ly be  seriously  contended  that  West  Virginia  would  still  be  liable  to 
lier  for  exactly  the  same  amount  as  if  she  had  paid,  or  adjusted,  the 
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whole  $33,000,000;  and  yet  that  will  necessarily  be  the  result  if  the 
mode  of  settlement  provided  for  in  the  compact  is  applied  to  a  situ- 
ation which  Virginia  and  her  creditors  have  now  created.  The  State 
of  Virginia  has  not  paid  the  debt,  but  has  extended  two-thirds  of 
it,  which  she  decided  for  herself  was  her  equitable  share,  and  has 
been  released  from  all  the  remainder  ;butshe  now  asks  that  West  Vir- 
ginia may  be  compelled  to  pay  to  her  in  her  own  right,  or  as  trustee, 
the  same  amount  precisely  as  if  the  whole  debt  had  been  paid  or 
settled  by  the  issue  of  new  bonds. 

It  is  important  to  bear  in  mind  throughout  the  consideration  of 
this  case  that  West  Virginia's  obligation  to  pay  a  just  proportion 
of  the  debt  was  to  Virginia  alone,  not  to  the  bondholders.  As  to  the 
bondholders,  Virginia  was  legally  the  sole  obligor  and  has  always 
remained  so.  Neither  changes  in  her  constitution  of  government  nor 
in  her  territorial  area  could  affect  in  any  degree  her  liability  under 
her  previous  obligations.  Notwithstanding  such  changes  in  either 
of  these  respects,  the  State  continued  to  be  the  same  political  entity 
which  incurred  the  obligation,  and  the  compact  by  which  West  Vir- 
ginia agreed  to  pay  her  just  proportion  of  the  obligations  was  made 
between  the  two  States  alone,  not  between  them  and  the  bondholders, 
and  the  settlement  was  to  be  made  between  the  two  States.  We 
doubt  whether,  in  the  absence  of  a  compact  on  the  subject,  the  State 
of  West  Virginia  would  have  been  legally  liable  to  pay  any  part  of 
it  to  Virginia,  or  to  reimburse  the  parent  State  on  account  of  any 
part  of  it ;  but  as  there  was  a  compact,  the  discussion  of  these  propo- 
sitions would  be  purely  academic  in  this  case. 

If  the  court  has  any  power  to  render  and  enforce  a  judgment  or 
•decree  in  this  cause  which  would  afford  to  the  plaintiffs  effective 
.and  final  relief,  it  must  be  a  judgment  or  decree  for  a  definite  sum 
of  money  found  to  be  due  to  the  State  of  Virginia  on  a  settlement 
made  in  the  mode  provided  by  the  compact,  or  else  the  solemn  corn- 
pace  entered  into  with  the  consent  of  Congress,  thereby  becoming, 
.as  this  court  said  in  State  of  Pennsylvania  v.  Wheeling  Bridge  Co., 
13  How.,  185,  "a  law  of  the  Union,"  must  be  wholly  disregarded 
and  the  amount  of  the  judgment  or  decree  must  be  ascertained  ac- 
cording to  some  other  rule  or  principle,  adopted  by  the  court,  to 
which  the  parties  refused  to  assent  when  the  compact  was  made. 
The  adoption  of  the  latter  method  is  not  even  supposable,  for  the 
eompact  is  either  valid  or  invalid ;  and  if  it  is  valid,  it  cannot  be  dis- 
regarded by  the  court,  while  if  it  is  invalid  the  consequence  would 
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be  that  West  Vrginia  was  unconstitutionally  admitted  and  is  not 
now  a  State  of  the  Union,  and  therefore  cannot  be  sued  as  such. 

In  Green  v.  Biddle,  8  "Wheat.,  1-85,  86,  this  court  said : 

/'Now,  it  is  perfectly  clear  that  although  Congress  might 
have  refused  their  consent  to  the  proposed  separation,  yet 
they  had  no  authority  to  declare  Kentucky  a  separate  and  in- 
dependent State  without  the  assent  of  Virginia  or  upon  terms 
Variant  from  those  which  Virginia  had  prescribed.  But 
Congress,  after  recognizing  the  conditions  upon  which  alone 
Virginia  agreed  to  the  separation,  expressed  by  a  solemn  act 
the  consent  of  that  body  to  the  separation.  The  terms  and 
conditions,  then  on  which  alone  the  separation  could  take 
place,  or  the  act  of  Congress  become  a  valid  one,  were  neces- 
sarily assented  to ;  not  by  a  mere  tacit  acquiescence,  but  by 
an  express  declaration  of  the  legislative  mind,  resulting  from 
the  manifest  construction  of  the  act  itself.  To  deny  this  is 
to  deny  the  validity  of  the  act  of  Congress,  without  which 
Kentucky  could  not  have  become  an  independent  State ;  and 
then  it  would  follow  that  she  is  at  this  moment  a  part  of  the 
State  of  Virginia,  and  all  her  laws  are  acts  of  usurpation. 
The  counsel  who  urged  this  argument  would  not,  we  are  per- 
suaded, consent  to  this  conclusion ;  and  yet  it  would  seem  to 
be  inevitable,  if  the  premises  insisted  upon  be  true. ' ' 

In  State  of  Penna.  v.  The  Wheeling  Bridge  Co.,  13  How.,  518,. 

566,  the  court,  speaking  of  this  same  compact,  declared  (p.  566)  : 

i 

"This  compact,  by  the  sanction  of  Congress,  has  become  a 
law  of  the  Union,"  citing  Green  v.  Biddle,  supra. 

In  the  case  of  Poole  v.  Fleger,  11  Pet.,  185,  209,  the  court  con- 
strued the  compact  between  Kentucky  and  Tennessee,  consented  to 
by  Congress,  determining  a  matter  of  boundary,  and  it  held  that — 

"The  compact,  then  has  full  validity,  and  all  the  terms 
and  conditions  of  it  must  be  equally  obligatory  upon  the  cit- 
izens of  both  States. ' ' 

If  the  court  is  to  found  its  judgment  or  decree  upon  the  compact, 
it  must  take  the  place  of  the  legislature,  of  West  Virginia  in  the 
determination  of  the  amount  due,  and  then  it  must  also  disregard 
the  terms  of  payment  provided  for  in  the  constitution  of  that  State, 
which  is  a  part  of  the  compact,  or  it  must  in  some  way  establish  a 
sinking  fund  sufficient  to  discharge  the  interest  and  principal  of  the 
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debt  at  the  end  of  a  series  of  years.  It  may  be  observed  here  that 
the  sinking  fund  contemplated  by  the  constitution  of  West  Virginia 
was  not  intended  to  be,  and  in  fact  could  not  be,  established  until 
the  amount  of  that  State's  proportion  of  the  debt  had  been  ascer- 
tained by  the  legislature,  for  until  that  had  been  done  it  was  not  pos- 
sible to  know  what  sum  would  be  required  to  produce  the  necessary 
accumulation. 

Leaving  out  of  consideration  the  untenable  proposition  that  the 
■compact  is  to  be  disregarded  and  the  adjustment  made  according 
to  some  rule  or  principle  not  recognized  in  it,  the  demand  of  the 
plaintiffs  is,  in  substance  and  effect,  that  the  court  shall  decree  and 
enforce  a  specific  performance  of  the  compact,  for  if  that  is  not  the 
object  of  the  suit,  it  presents  only  a  moot  question  which  the  court 
will  not  decide.  A  mere  declaration  of  the  principles  upon  which 
an  accounting  shall  be  had  and  the  taking  of  the  account  according- 
ly, to  be  followed  by  no  enforceable  judgment  or  decree,  affords  no 
relief  and  would  therefore  be  an  idle  and  useless  proceeding.  Besides, 
it  is  wholly  unnecessary  for  the  court  to  declare  the  principles  upon 
which  the  adjustment  shall  be  made ;  that  is  plainly  done  in  the  com- 
pact. 

"We  have  said  that  this  court  could  not  compel  the  legislature  of 
West  Virginia  to  levy  a  tax  or  appropriate  money  or  issue  bonds  to 
provide  for  the  payment  of  any  judgment  or  decree  which  might 
be  rendered  in  this  case ;  and  we  may  add  that  it  could  not  even  ap- 
point a  receiver  or  commissioner  to  collect  a  tax  or  to  issue  bonds  for 
that  purpose  even  if  the  tax  had  been  imposed  by  the  proper  legisla- 
tive authority,  or  the  issue  of  bonds  had  been  duly  authorized. 

The  authorities  upon  this  and  analogous  questions  are  numerous 
and  conclusive.  In  Bees  v.  City  of  Watertown  (19  Wall.,  107), 
which  was  a  suit  in  equity  to  enforce  the  collection  of  certain  judg- 
ments upon  the  bonds  of  the  city  of  Watertown,  the  court  said : 

"We  are  of  the  opinion  that  this  court  has  not  the  power 
to  direct  a  tax  to  be  levied  for  the  payment  of  these  judg- 
ments. This  power  to  impose  burdens  and  raise  money  is 
the  highest  tribute  -of  sovereignty,  and  is  exercised,  first, 
to  raise  money  for  public  purposes  only ;  second,  by  the  pow- 
er of  legislative  authority  only.  It  is  a  power  that  has  not 
been  extended  to  the  judiciary.  Especially  is  it  beyond  the 
power  o-f  the  Federal  judiciary  to  assume  the  place  of  a  State 
in  the  exercise  of  this  authority  at  once  so  delicate  and  so 
important. ' ' 
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And  after  referring  to  the  statute,  the  court  said : 

' '  But  independently  of  this  statute,  upon  the  general  prin- 
ciples of  law  and  of  equity  jurisprudence,  we  are  of  opin- 
ion that  we  cannot  grant  the  relief  asked  for.  The  plaintiff 
invokes  the  aid  of  the  principle  that  all  legal  remedies  having 
failed,  the  court  of  chancery  must  give  him  a  remedy;  that 
there  is  a  wrong  which  cannot  be  righted  elsewhere,  and 
hence  the  right  must  be  sustained  in  chancery.  The  diffi- 
culty arises  from  too  broad  an  application  of  a  general  prin- 
ciple. The  great  advantage  possessed  by  the  court  of  chan- 
cery is  not  so  much  in  its  enlarged  jurisdiction  as  in  the  extent 
and  adaptability  of  its  remedial  powers.  Generally  this  jur- 
isdiction is  as  well  denned  and  limited  as  is  that  of  a  court  of 
law.  It  cannot  exercise  jurisdiction  when  there  is  an  ade- 
quate and  complete  remedy  at  law.  It  cannot  assume  con- 
trol over  that  large  class  of  obligations  called  imperfect  ob- 
ligations, resting  upon  conscience  and  moral  duty  only,  un- 
connected with  legal  obligations.  Judge  Story  says :  '  There 
are  cases  of  fraud,  of  accident,  and  of  trust  which  neither 
courts  of  law  nor  of  equity  presume  to  relieve  or  to  mitigate, ' 
of  which  he  cites  many  instances.  Lord  Talbot  says :  '  There 
are  cases,  indeed,  in  which  a  court  of  equity  give?,  a  remedy 
where  the  law  gives  none,  but  where  a  particular  remedy  is 
given  by  law,  and  that  remedy  bounded  and  circumscribed 
by  particular  rules,  it  would  be  very  improper  for  this  court 
to  take  it  up  where  the  law  leaves  it,  and  extend  it  further 
than  the  law  allows. '  ' ' 

Again  the  court  said : 

"A  court  of  equity  cannot,  by  avowing  that  there  is  a 
wrong  and  no  remedy  known  to  the  law,  create  a  remedy  in 
violation  of  law,  or  even  without  the  authority  of  law.  It 
acts  upon  established  principles  not  only,  but  through  es- 
tablished channels.  Thus,  assume  that  the  plaintiff  is  en- 
titled to  the  payment  of  his  judgment,  and  that  the  defend- 
ant neglects  its  duty  in  refusing  to  raise  the  amount  by  tax- 
ation, it  does  not  follow  that  this  court  may  order  the  amount 
to  be  made  from  the  private  estate  of  one  of  its  citizens. '  * 

Again  the  court  said,  in  the  course  of  its  opinion : 

"The  want  of  a  remedy  and  the  inability  to  obtain  the 
fruits  of  a  remedy  are  quite  distinct  and  yet  they  are  con- 
founded in  the  present  proceedings." 

In  Heine  v.  The  Levee  Commissioners  (19  Wall.,  655)  the  court 
said,  speaking  of  the  right  to  give  a  party  the  relief  demanded : 
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' '  If  sustained  at  all  it  must  be  on  the  very  broad  ground 
that  because  the  plaintiff  finds  himself  unable  to  collect  his 
debt  by  proceedings  at  law,  it  is  the  duty  of  a  court  of  equity 
to  devise  some  mode  by  which  it  can  be  done.  It  is,  however, 
the  experience  of  every  day  and  of  all  men,  that  debts  are 
created  which  are  never  paid,  though  the  creditor  has  ex- 
hausted all  the  resources  of  the  law.  It  is  a  misfortune 
which  in  the  imperfection  of  human  nature  often  admits  of 
no  redress.  The  holder  of  a  corporation  bond  must  in  com- 
mon with  other  men  submit  to  ithis  calamity,  and  the  law  af- 
fords no  relief. 

"The  power  we  are  here  asked  to  exercise  is  the  very  del- 
icate one  of  taxation.  This  power  belongs  in  this  country  to 
the  legislative  sovereignty,  State  or  national.  In  the  case  be- 
fore us  the  national  sovereignty  has  nothing  to  do  with  it.  The 
power  must  be  derived  from  the  legislature  of  the  State. 
So  far  as  the  present  case  is  concerned,  the  State  has  dele- 
gated the  power  to  the  levee  commissioners.  If  that  body 
has  ceased  to  exist,  ithe  remedy  is  in  the  legislature  either  to 
assess  the  tax  by  special  statute  or  to  vest  the  power  in  some 
other  tribunal.  It  certainly  is  not  vested,  as  in  the  exercise 
of  an  original  jurisdiction,  in  any  federal  court.  It  is  un- 
reasonable to  suppose  that  the  legislature  would  ever  select 
a  federal  court  for  that  purpose.  It  is  not  only  not  one  of 
the  inherent  powers  of  the  court  to  levy  and  collect  taxes,  but 
it  is  an  evasion  by  the  judiciary  of  the  federal  govermnet  of 
the  legislative  functions  of  the  State  government.  It  is  a 
most  extraordinary  request,  and  a  compliance  with  it  would 
involve  consequences  no  less  out  of  the  way  of  judicial  pro- 
cedure, the  end  of  which  no  wisdom  can  foresee." 

In  The  State  Railroad  Tax  Cases  (92  U.  S.,  575),  speaking  of  the 
want  of  authority  in  judicial  tribunals  to  interfere  with  the  process 
of  collecting  taxes,  the  court  said : 

"It  is  a  wise  policy.  It  is  founded  in  the  simple  policy 
derived  from  experience  of  ages  that  the  payment  of  taxes 
has  to  be  enforced  by  summary  and  stringent  means  against 
a  reluctant  and  often  adverse  sentiment ;  and  to  do  this  suc- 
cessfully other  instrumentalities  and  other  modes  of  enforc- 
ing it  are  necessary  than  those  which  belong  to  courts  of  jus- 
tice. See  Cheatham  v.  Norvell,  decided  at  this  term ;  Nickoll 
v.  Umted  States  (7  Wall..  122)  ;  Bow  v.  Chicago  (11  111. 
108)." 

In  Merrnveather  v.  Garrett  (102  U.  S.,  472),  the  court  said  on 
page  501 : 

"The  power  of  taxation  is  legislative  and  cannot  be  exer- 
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cised  otherwise  than  by  the  authority  of  the  legislature.     * 
*     *     Taxes  can  only  be  collected  under  authority  of  the  leg- 
islature.    If  no  such  authority  exists  the  remedy  is  by  ap- 
peal to  the  legislature  which  alone  can  grant  relief." 

And  Mr.  Justice  Field,  for  himself  and  Mr.  Justice  Miller  and 
Mr.  Justice  Bradley,  in  a  concurring  opinion,  said,  on  page  515 : 

"The  courts  cannot  continue  in  force  the  taxes  levied,  nor 
levy  new  taxes  for  the  payment  of  the  debts  of  the  corpora- 
tion. Levying  taxes  is  not  a  judicial  act.  It  has  no  elements 
of  one.  It  is  a  high  act  of  sovereignty,  to  be  performed  only 
by  the  legislature  upon  considerations  of  policy,  necessity  and 
the  public  welfare.  In  a  distribution  of  the  powers  of  gov- 
ernment in  this  country  into  three  departments,  the  power 
of  taxation  falls  to  tlie  legislative.  It  belongs  to  that  de- 
partment to  determine  what  measures  shall  be  taken  for  the 
public  welfare  and  to  provide  the  revenues  for  the  support 
and  due  administration  of  the  government  throughout  the 
State  in  all  its  subdivisions.  Having  the  sole  power  to  au- 
thorize the  taxation,  it  must  equally  possess  the  sole  power 
to  prescribe  the  means  by  which  the  tax  shall  be  collected  and 
to  designate  the  officers  through  whom  its  will  shall  be  en- 
forced. 

"It  is  the  province  of  the  courts  to  decide  cases  between 
parties  and  in  so  doing  to  construe  the  constitution  and  stat- 
ues of  the  United  States  and  of  the  sovereign  States  and  to 
declare  the  law,  and  when  their  judgments  are  rendered,  to 
enforce  them  by  such  remedies  as  legislation  has  prescribed 
or  as  are  allowed  by  the  established  practice.  When  they 
go  beyond  this,  they  go  outside  of  their  legitimate  domain 
and  encroach  upon  the  other  departments  of  the  govern- 
ment, and  all  will  admit  that  a  strict  confinement  of  each 
department  within  its  own  proper  sphere  was  designed  by  the 
founders  of  the  government,  and  is  essential  to  its  successful 
administration." 

In  Heine  v.  The  Levee  Commissioners  (1  Wood,  247),  in  the 
United  States  circuit  court,  the  opinion  was  delivered  by  Mr.  Jus- 
tice Bradley,  and,  speaking  of  taxation,  he  said: 

"The  judicial  department  has  no  power  over  the  subject. 
If  the  officers  who  are  charged  with  the  duty  of  laying  or  col- 
lecting taxes  refuse  to  perform  their  functions,  the  court,  in 
a  clear  case  of  failure,  and  at  the  instance  of  a  party  directly 
interested,  can,  by  the  prerogative  of  the  writ  of  mandamus, 
compel  them  to  perform  acts  which  are  ministerial  as  dis- 
tinguished from  those  which  are  judicial  or  discretionary. 
This  is  all  that  the  judicial  department  can  do  on  the  subject 
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unless  the  legislation  has  expressly  conferred  upon  it  fur- 
ther powers." 

Louisiana  v.  Jumel  (107  U.  S.,  711)  was  a  bondhplders'  bill 
against  the  State  board  of  liquidation,  alleging  that  the  State  had 
impaired  the  obligation  of  an  express  contract,  and  there  was  also 
a  petition  for  a  mandamus  against  the  board  and  the  State  auditor 
and  trueasurer.  The  object  of  the  proceedings  was  to  compel  the 
State  officers  to  pay  from  the  general  funds  of  the  State  the  repu- 
diated bonds  and  coupons  held  by  the  complainants.  The  court 
said: 

' '  In  neither  of  the  suits  was  any  inquiry  to  be  instituted  in 
respect  to  the  particular  bonds  and  coupons  held  by  the 
plaintiffs,  or  any  special  relief  afforded  as  to  them.  All 
that  is  asked  will  inure  as  much  to  the  benefit  of  the  other 
holders  of  similar  obligations  as  to  the  particular  parties  to 
these  suits.  So  that  the  remedy  sought  implies  power  in  the 
judiciary  to  compel  the  State  to  abide  by  and  perform  its 
contracts  for  the  payment  of  money,  not  by  rendering  and 
enforcing  a  judgment  in  the  ordinary  form  of  judicial  pro- 
cedure, but  by  assuming  the  control  of  the  administration  of 
the  fiscal  affairs  of  the  State  to  the  extent  that  may  be  neces- 
sary to  accomplish  the  end  in  view. 

"In  United  States  v.  Lee,  106  U.  S.,  196,  it  was  held  that 
the  officers  of  the  United  States,  holding  in  their  official  ca- 
pacity the  possession  of  lands  to  which  the  United  States  had 
no  title,  could  be  required  to  surrender  their  possession  to 
the  rightful  owner  even  though  the  United  States  were  not 
a  party  to  the  judgment  under  which  the  eviction  was  to  be 
had.  Here,  however,  the  money  in  question  is  lawfully  the 
property  of  the  State.  It  is  in  the  manual  possession  of  an 
officer  of  the  State.  The  bondholders  never  owned  it.  The 
most  they  can  claim  is  that  the  State  ought  to  use  it  to  pay 
their  coupons,  but  until  so  used  it  is  in  no  sense  theirs.  ' 

"Little  need  be  said  with  special  reference  to  the  suit  for 
mandamus.  In  this  no  trust  is  involved;  but  the  simple 
question  presented  is,  whether  a  single  bondholder,  or  a  com- 
mittee of  bondholders,  can,  by  the  judicial  writ  of  mandam- 
us, compel  the  executive  officers  of  the  State  to  perform  gen- 
erally their  several  duties  under  the  law.  The  relators  do 
not  occupy  the  position  of  creditors  of  the  State  demanding 
payment  from  an  executive  officer  charged  with  the  minis- 
terial duty  of  taking  the  money  from  the  public  treasury  and 
handing  it  over  to  them,  and.  on  his  refusal,  seeking  to  com- 
pel him  to  perform  that  specific  duty.  "What  they  ask  is  that 
the  auditor  of  State,  the  treasurer  of  State,  and  the  board  of 
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liquidation  may  be  required  to  enforce  the  act  of  1874,  and 
'  carry  out,  perform,  and  discharge  each  and  every  one  of  the 
ministerial  acts,  things,  and  duties  respectively  required  of 
them,  *  *  *  according  to  the  full  and  true  intent  and 
purport  of  that  act. '  Certainly  no  suit  begun  in  the  circuit 
court  for  such  relief  would  be  entertained,  for  that  court 
can  ordinarily  grant  a  writ  of  mandamus  only  in  aid  of 
some  existing  jurisdiction.  Bath  County  v.  Amy,  13  Wall., 
24:4:;Davenport  v.  County  of  Dodge,  105  U.  S.,  237.  Our  at- 
tention has  been  called  to  no  case  in  the  courts  of  Louisiana 
in  which  such  general  relief  has  been  afforded;  and  the  juris- 
diction of  the  circuit  court  was,  therefore,  in  no  way  en- 
larged through  the  operation  of  the  removal  acts,  even  if 
this  is  a  case  which  was  properly  removed, — a  question  we 
do  not  deem  it  necessary  to  now  decide.  The  remedy 
sought,  in  order  to  be  complete,  would  require  the  court  to 
assume  all  the  executive  authority  of  the  State,  so  far  as  it 
related  to  the  enforcement  of  this  law,  and  to  supervise  the 
conduct  of  all  persons  charged  with  any  official  duty  in  re- 
spect to  the  levy,  collection,  and  disbursement  of  the  tax  in 
question  until  the  bonds,  principal  and  interest,  were  paid  in 
full,  and  that,  too,  in  a  proceeding  in  which  the  State,  as  a 
State,  was  not  and  could  not  be  made  a  party.  It  needs  no 
argument  to  show  that  the  political  power  cannot  thus  be 
ousted  of  its  jurisdiction  and  the  judiciary  set  in  its  place. 
When  a  State  submits  itself,  without  reservation,  to  the  juris- 
diction of  a  court  in  a  particular  case,  that  jurisdiction  may 
be  used  to  give  full  effect  to  what  the  State  has  by  its  act  of 
submission  allowed  to  be  done;  and  if  the  law  permits  coer- 
cion of  the  public  officers  to  enforce  any  judgment  that  may 
be  rendered,  then  such  coercion  may  be  employed  for  that 
purpose.  But  this  is  very  far  from  authorizing  the  courts, 
when  a  State  cannot  be  sued,  to  set  up  its  jurisdiction  over 
the  officers  in  charge  of  the  public  moneys,  so  as  to  control 
them  as  against  the  political  power  in  their  administration  of 
the  finances  of  the  State.  In  our  opinion,  to  grant  the  relief 
asked  for  in  either  of  these  cases  would  be  to  exercise  such  a 
power. ' ' 

And  in  the  case  of  Thompson  v.  Allen  County,  etc.  (115  U.  S., 
550),  the  whole  subject  was  again  reviewed  by  this  court,  upon  a 
certificate  of  division  from  the  circuit  court.  Two  of  the  questions 
certified  were : 

1.  Whether  taxes  levied  under  judicial  direction  can  be  collect- 
ed through  a  receiver  appointed  by  the  court  of  chancery,  if  there 
is  no  public  officer  with  authority  from  the  legislature  to  perform 
the  duty. 
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2.  Whether  taxes  levied  by  State  officers  under  judicial  direc- 
tion can  be  colected  through  a  receiver  appointed  by  the  United 
States  court  where  the  legislature  has  provided  an  officer  to  collect, 
but  there  is  a  vacancy  in  office  and  no  one  can  be  found  willing  to 
accept  the  office. 

This  court  answered  these  questions  in  the  negative.  (See  also 
the  same  case  reported  in  13  Fed.  Rep.,  97,  Mr.  Justice  Matthews 
delivering  the  opinion.) 

It  is  evident  that  a  judgment  or  decree  in  this  case  must  be  for 
money  only  and  must  be  enforced,  if  enforced  at  all,  either  by  a 
sale  of  the  State's  property  or  by  taking  control  of  its  legislative 
and  executive  authorities  and  compelling  them,  by  some  process 
not  heretofore  known  to  our  jurisprudence,  to  appropriate  money 
from  the  State  treasury  for  the  satisfaction  of  the  debt,  or  to  levy 
taxes  or  issue  and  sell  bonds  for  that  purpose.  The  question  wheth- 
er any  of  these  remedies  can  be  afforded  must,  it  seems,  be  directly 
met  and  finally  settled  in  the  present  case  if  there  is  any  good 
cause  of  action  shown;  for,  as  before  said,  there  is  no  allegation 
that  there  is  a  lien  or  trust  or  any  other  element  involved  in  either 
of  the  alleged  causes  of  action  to  require  the  application  of  any 
remedy  except  a  judgment  or  decree  for  money. 

The  jurisdiction  of  this  court  in  an  action  brought  by  one  State 
against  another  to  settle  a  question  of  boundary,  or  to  secure  re- 
dress for  wrongs  and  injuries  perpetrated  by  another  State  upon 
the  territorial  rights  of  the  complaining  State,  or  upon  the  rights 
of  large  communities  of  its  people,  has  been  definitely  settled  by  a 
long  series  of  cases,  beginning  with  Rhode  Island  v.  Massachusetts 
(12  Peters,  657)  in  one  class,  and  ending  with  the  other  class  in 
the  two  cases  of  Kansas  v.  Colorado  (185  U.  S.,  125)  and  Missouri 
v.  Illinois  (180  U.  S.,  208,  and  200  U.  S.,  496).  But  when  this  court 
decides  a  question  of  boundary  between  two  States,  or  the  bound- 
ary between  a  State  and  a  Territory  of  the  United  States,  no  ju- 
dicial process  is  necessary  to  carry  its  judgment  or  decree  into 
effect.  When  the  facts  as  to  the  true  location  of  the  line  of  separ- 
ation has  been  found  by  the  court,  the  political  departments  of  the 
Government,  as  well  as  the  courts .  of  the  States  concerned,  are 
bound  to  recognize  its  adjudication  as  conclusive  of  the  question, 
and  the  territory  formerly  in  dispute  must  be  thereafter  treated 
as  part  of  the  State  to  which  it  has  been  awarded.  It  will  be  in- 
cluded by  the  legislative  department  of  the  United  States  in  the 
congressional  and  judicial  districts  of  the  State,  and  its  people  will 
be  recognized  as  qualified  electors  in  the  choice  of  members  of  the 
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House  of  Representatives,  and  their  representatives  in  the  State 
legislature  will  be  recognized  as  qualified  electors  in  the  choice  of 
members  of  the  United  States  Senate  for  that  State.  The  execu- 
tive department  of  the  United  States,  in  the  exercise  of  its  authority 
under  the  Constitution,  in  the  execution  of  its  powers  concerning 
the  constitutional  and  legal  relations  between  the  State  and  the 
general  government,  will  also  treat  the  territory  as  part  of  the 
State  to  which  it  has  been  adjudged  to  belong.  No  State  which  has 
lost  par.t  of  its  territory  by  such  adjudication  could,  therefore,  pre- 
vent the  practical  execution  of  the  judgment  or  decree  by  legisla- 
tion or  otherwise;  for  every  attempt  to  continue  the  exercise  of  its 
own  jurisdiction  over  it  would  be  defeated,  not  only  by  the  polit- 
ical departments,  but  by  the  courts  as  well.  So  far  as  we  have  been 
able  to  ascertain,  no  judicial  process  has  ever  been  issued  or  applied 
for  to  carry  such  judgments  or  decrees  into  effect,  except  an  order 
directing  the  established  line  to  be  surveyed  and  properly  marked. 

In  the  other  class  of  cases,  where  trespasses  or  nuisances  are  com- 
plained of,  and  where  the  acts  complained  of  are  done  by  or  under 
■the  authority  of  the  defendant  State,  a  decree  of  this  court  enjoin- 
ing the  continuance  of  the  wrongs  would  be  binding  upon  all  the 
officers  and  agencies  of  the  State,  and  upon  all  other  persons  who 
might  thereafter  knowingly  participate  in  the  violation  of  the  de- 
cree, and  they  would  all  be  punished  for  contempt.  A  power  to 
make  and  enforce  a  decree  in  such  a  case  is  very  different  from  the 
power  to  make  and  enforce  a  decree  requiring  the  legislative  or  ex- 
ecutive authorities  of  the  State  to  take  affirmative  action  in  regard 
to  matters  which  their  own  constitution  and  laws,  and  the  plan  and 
theory  of  our  dual  system  of  government,  have  committed  to  their 
own  exclusive  judgment  and  discretion. 

There  is  no  fact  alleged  that  would  authorize  a  court  of  equity 
to  take  jurisdiction  for  the  enforcement  of  such  claims  as  are  set  up 
in  this  case.  But,  waiving  that  subject  for  the  present,  we  propose 
to  confine  ourselves  in  this  part  of  the  argument  to  the  question 
whether  this  court,  under  that  provision  of  the  constitution  which 
confers  upon  it  jurisdiction  over  cases  in  which  a  State  shall  be  a 
party,  has  the  power,  either  in  equity  or  at  law,  to  hea*  and  de- 
termine a  case  in  which  the  final  relief  demanded  is  the  rendition 
and  enforcement  of  a  simple  judgment  for  money  against  a  State. 
In  United  States  v.  North  Carolina,  136  U.S.,  127,  which  is  one  of  the 
cases  relied  upon  to  show  the  jurisdiction  of  this  court  in  an  action 
against  a  State  for  the  recovery  of  money,  not  only  was  there  no 
objection  made  to  the  jurisdiction  at  any  stage  of  the  proceedings,. 
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but  the  whole  ease,  which  involved  no  question  of  fact  and  only  a 
single  question  of  law,  was,  by  the  written  consent  of  the  parties, 
submitted  to  the  court  for  its  decision.  It  has  been  decided  by  this 
court  that  a  State  may  waive  its  privilege  and  submit  itself  to  the 
jurisdiction  of  any  court  at  the  suit  of  another  State,  or  at  the  suit 
of  an  individual. 

Beers  v.  Arkansas,  20  How.,  527. 

Clark  v.  Bernhardt,  108  U.  S.,  115. 

In  the  case  last  cited  the  court  said : 

"The  immunity  from  suit  belonging  to  a  State  which  is- 
respected  and  protected  by  the  Constitution  within  the  lim- 
its of  the  judicial  power  of  the  United  States,  is  a  personal 
privilege  which  it  may  waive  at  pleasure ;  so  that  a  suit  oth- 
erwise well  brought,  in  which  a  State  had  sufficient  interest 
to  entitle  it  to  become  a  party  defendant,  its  appearance  in 
'a  court  of  the  United  States  would  be  a  voluntary  submission 
to  its  jurisdiction  while  of  course  those  courts  are  always- 
open  to  it  as  a  suitor  in  controversies  between  it  and  citizens 
of  other  States. ' ' 

We  do  not  think,  therefore,  that  the  case  relied  upon  can  be 
properly  considered  as  a  conclusive  adjudication  that  this  court  has 
jurisdiction  of  an  action  against  a  State  for  the  recovery  of  a  money 
judgment  when  the  State  has  not  consented  to  be  sued  but  is  pro- 
testing. Besides,  the  court,  after  considering  the  question  submitted 
by  consent  of  the  parties,  found  that  nothing  was  due  from  the 
State  and  therefore  was  not  required  to  render  a  judgment  against 
it.  What  it  would  have  done  if  it  had  found  against  the  State,, 
whether  it  would  have  decided  that  it  had  power  to  render  and  en- 
force a  judgment  for  the  payment  of  the  money,  cannot,  of  course, 
be  known ;  but  from  what  was  subsequently  said  and  done  in  the 
case  of  South  Dakota  v.  North  Carolina,  193  U.  S.,  286,  we  are  at 
liberty,  to  say  that  the  question  of  power  in  the  court  to  render  and 
enforce  such  a  judgment  is  at  least  still  open. 

In  the  case  last  referred  to  'the  court  said : 

' '  But  we  are  confronted  with  the  contention  that  there  is 
no  power  in  this  court  to  enforce  such  a  judgment,  and  such 
lack  of  poAver  is  conclusive  evidence  that,  notwithstanding  the 
general  language  of  the  constitution,  there  is  an  implied  ex- 
ception of  actions  brought  to  recover  money.  The  public 
properly  held  by  any  municipality,  city,  county  or  State,  is 
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exempt  from  seizure  upon  execution  because  it  is  held  by 
such  corporation,  not  as  a  part  of  its  private  assets,  but  as  a 
trustee  for  public  purposes  Meriwether  v.  Garrett,  102  U. 
S.,  472,  513.  As  a  rule  no  such  municipality  has  any  private 
property  subject  to  be  taken  upon  execution.  A  levy  of  taxes 
*  is  not  within  the  scope  of  the  judicial  power  except  as  it 
commands  an  inferior  municipality  to  execute  the  power 
granted  by  the  legislature." 

The  court  then  refers  to  the  cases  of  Rees  v.  City  of  Watertown 
(19  Wall.,  107)  and  Heine  v.  The  Levee  Commissioners  (19  Wall., 
655)  and  says: 

"In  this  connection  reference  may  be  .made  to  United 
States  v.  Guthrie,  17  How.  284,  in  which  an  application  was 
made  for  a  mandamus  against  the  Secretary  of  the  Treasury 
to  compel  the  payment  of  an  official  salary,  and  in  which  we 
said  (p.  303)  : 

'The  only  legitimate  inquiry  for  our  determination  up- 
on the  case  before  us  is  this :  Whether,  under  the  organiza- 
tion of  the  federal  government,  or  by  any  known  principle 
of  law,  there  can  be  asserted  a  power  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia,  or  in  this 
court,  to  command  the  withdrawal  of  a  sum  or  sums  of 
money  from  the  Treasury  of  the  United  States,  to  be  applied 
in  satisfaction  of  disputed  or  controverted  claims  against  the 
united  States  ?  This  is  a  question,  the  very  question  present- 
ed for  our  determination ;  and  its  simple  statement  would 
seem  to  carry  with  it  the  most  startling  considerations — nay, 
its  unavoidable  negation,  unless  this  should  be  prevented  by 
some  positive  and  controlling  command;  for  it  would  occur, 
a  priori,  to  every  mind,  that  a  treasury,  not  fenced  round  or 
shielded  by  fixed  and  established  modes  and  rules  of  admin- 
istration, but  which  could  be  subjected  to  any  number  or  de- 
scription of  demands,  asserted  and  sustained  through  the  un- 
defined and  undefinable  discretion  of  the  courts,  would  con- 
stitute a  feeble  and  inadequate  provision  for  the  great  and 
inevitable  necessities  of  the  nation.  The  government  under 
such  a  regime,  or,  rather,  under  such  an  absence  of  all  rule, 
would,  if  practicable  at  all,  be  administered,  not  by  the  great 
departments  ordained  by  the  constitution  and  laws,  and 
guided  by  the  modes  therein  prescribed,  but  by  the  uncertain 
and  perhaps  contradictory  action  of  the  courts,  in  the  en- 
forcement of  their  views  of  private  interests. ' 

' '  Further,  in  this  conection  may  be  noticed  Gordon  v.  Unit- 
ed States,  117  U.  S.,  697,  in  which  this  court  declined  to  take 
jurisdiction  of  an  appeal  from  the  Court  of  Claims,  under 
the  statute  as  it  stood  at  the  time  of  the  decision,  on  the 
ground  that  there  was  not  vested  by  the  act  of  Congress  pow- 
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er  to  enforce  its  judgment.  We  quote  the  following  from  the 
opinion,  which  was  the  last  prepared  by  Chief  Justice  Taney 
(pp.  702,  704)  : 

"  'The  award  of  execution  is  a  part,  and  an  essential  part, 
of  every  judgment  passed  by  a  court  exercising  judicial 
power.  It  is  no  judgment,  in  the  legal  sense  of  the  term, 
without  it.  "Without  such  an  award  the  judgment  would  be 
inoperative  and  nugatory,  leaving  the  aggreived  party  with- 
out a  remedy.  *  *  Indeed,  no  principle  of  constitutional 
law  has  been  more  firmly  established  or  constantly  adhered 
to,  than  the  one  above  stated — that  is,  that  this  court  has  no 
jurisdiction  in  any  case  where  it  cannot  render  judgment 
in  the  legal  sense  of  the  term ;  and  when  it  depends  upon  the 
legislature  to  carry  its  opinion  into  effect  or  not,  at  the  pleas- 
ure of  Congress. '  ' ' 

The  court  also  cited  In  re  Sanborn,  148  U.  S.,  222,  and  La  Abra 
Silver  Mining  Company  v.  United  States,  175  U.  S.,  423,  456,  and 
proceeded  to  say : 

"We  have,  then,  on  the  one  hand  the  general  language  of 
the  constitution  vesting  jurisdiction  in  this  court  over  'con- 
troversies between  two  or  more  States,'  the  history  of  that 
jurisdictional  clause  in  the  convention,  the  cases  of  Chisolm 
v.  Georgia,  United  States  v.  North  Carolina,  and  United 
States  v.  Michigan  (in  which  this  court  sustained  jurisdic- 
tion over  actions  to  recover  money  from  a  State),  the  mani- 
fest trend  of  other  decisions,  the  necessity  of  some  way  of 
ending  controversies  between  States,  and  the  fact  that  this 
claim  for  the  payment  of  money  is  one  justiciable  in  its  na- 
ture ;  on  the  other,  certain  expressions  of  individual  opinions 
of  justices  of  this  court,  the  difficulty  of  enforcing  a  judg- 
ment for  money  against  a  State,  by  reason  of  its  ordinary 
lack  of  private  property  subject  to  seizure  upon  execution, 
and  the  absolute  inability  of  a  court  to  compel  a  levy  of 
taxes  by  the  legislature.  Notwithstanding  the  embarrass- 
ments which  surround  the  question,  it  is  directly  presented 
and  may  have  to  be  determined  before  the  case  is  finally  con 
eluded,  but  for  the  present  it  is  sufficient  to  state  the  question 
with  its  difficulties." 


The  decision  of  the  question  never  became  necessary,  for  the  rea- 
son that  the  parties  afterwards  settled  the  matter  between  them- 
selves, so  that  all  the  court  actually  did  in  that  case  was  to  enforce 
a  lien. 

In  United  States  v.  Michigan,  190  U.  S.,  379,  the  opinion  of  the 
court  was  delivered  upon  a  demurrer  which,  of  course,  admitted  all 
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the  material  allegations  of  the  bill,  and  the  court  decided  that  the 
State  of  Michigan  held  certain  funds  and  certain  tools  and  machin- 
ery appertaining  to  the  Saint  Mary's  River  canal  in  trust  for  the 
United  States,  and  that  on  the  face  of  the  bill  the  United  States  had 
a  right  to  demand  an  accounting  and  a  payment  of  the  sum  found 
due. 

In  the  opinion  it  was  said : 

"In  the  consideration  of  this  case,  the  controlling  thought 
must  of  course  be  to  arrive  at  the  meaning  of  the  parties,  as 
expressed  in  the  various  statutes  set  forth  in  the  bill.  While 
that  meaning  is  to  be  sought  from  the  language  used,  yet 
its  construction  need  not  be  of  a  narrow  or  technical  nature, 
but  in  view  of  the  character  of  the  subject,  the  language 
should  have  its  ordinary  and  usual  meaning. 

"Whether,  under  these  circumstances,  technical  words 
were  used  to  express  the  thought  that  the  State  was  to  be 
trustee,  is  not  important  if,  upon  a  reading  of  the  statutes 
and  a  survey  of  the  condition  of  the  country  when  the  acts 
were  passed,  it  is  apparent  that  the  intent  was  that  the  State 
should  occupy  the  position  of  trustee  in  the  construction  and 
operation  of  the  canal.    Winona  &c.  B.  B.  Co.  v.  Barney,  113 

U.  S.,  618,  625." 

\ 

And  after  an  examination  of  the  question  the  court  held  that  the 
State  was  a  trustee  for  the  United  States  as  to  the  money  and  prop- 
ery  in  its  possession,  and  it  overruled  the  demurrer  and  gave  the 
defendant  leave  to  answer.    , 

In  Kentucky  v.  Dennison,  24  Howard,  66,  where  a  law  had  been 
constitutionally  enacted  by  Congress  making  it  the  duty  of  the  gov- 
ernor of  a  State  to  surrender  fugitives  from  the  justice  of  other 
States,  the  court  held  that  the  suit  was  against  the  State,  although 
the  governor  was  the  only  party  made  defendant  on  the  record,  and 
in  the  course  of  the  opinion  it  said : 

"But  the  language  of  the  act  of  1793  is  very  different.  It 
does  not  purport  to  give  authority  to  the  State  executive  to 
•  arrest  and  deliver  the  fugitive,  but  requires  it  to  be  done, 
and  the  language  of  the  law  implies  an  absolute  obligation 
which  the  State  authority  is  bound  to  perform.  And  when 
it  speaks  of  the  duty  of  the  governor,  it  evidently  points  to 
the  duty  imposed  by  the  constitution  in  the  clause  we  are  now 
considering.  The  performance  of  this  duty,  however,  is  left 
to  depend  on  the  fidelity  of  the  State  executive  to  the  com- 
pact entered  into  with  the  other  States  when  it  adopted  the 
Constitution  of  the  United  States  and  became  a  member  of 
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the  Union.  It  was  so  left  by  the  constitution,  and  necessarily 
so  left  by  the  act  of  1793. 

' '  And  it  would  seem  that  when  the  constitution  was  fram- 
ed, and  when  this  law  was  passed,  it  was  confidently  believed 
that  a  sense  of  justice  and  of  mutual  interest  would  insure 
a  faithful  execution  of  this  constitutional  provision  by  the 
executive  of  every  State,  for  every  State  had  an  equal  inter- 
est in  the  execution  of  a  compact  absolutely  essential  to  their 
peace  and  well  being  in  their  internal  concerns,  as  well  as 
members  of  the  Union.  Hence,  the  use  of  the  words  ordinari- 
ly employed  when  an  undoubted  obligation  is  required  to  be 
performed,  '  it  shall  be  his  duty. ' 

''But  if  the  governor  of  Ohio  refuses  to  discharge  this 
duty,  there  is  no  power  delegated  to  the  general  government, 
either  through  the  judicial  department  of  any  other  depart- 
ment, to  use  any  coercive  means  to  compel  him"  (pp.  109. 
110). 

In  Missouri  v.  Illinois,  200  U.  S.,  496.  in  which  no  judgment  or 
•decree  for  money  was  demanded,  the  court  said : 

"In  the  case  at  bar,  whether  Congress  could  act  or  not, 
there  is  no  suggestion  that  it  has  forbidden  the  action  of  Il- 
linois. The  only  ground  on  which  that  State's  conduct  can 
be  called  in  question  is  one  which  must  be  implied  from  the 
words  of  the  constitution.  The  constitution  extends  the  ju- 
dicial power  of  the  United  States  to  controversies  between 
two  or  more  States  and  between  a  State  and  citizen  d^  anoth- 
er State,  and  gives  this  court  original  jurisdiction  in  cases 
in  which  a  State  shall  be  a  party.  Therefore,  if  one  State 
raises  a  controversy  with  another,  this  court  must  determine 
whether  there  is  any  principle  of  law,  and,  if  so,  what,  on 
which  the  plaintiff  can  recover.  But  the  fact  that  this  court 
must  decide  does  not  mean,  of  course,  that  it  takes  the  place 
of  a  legislature.  Some  principle  it  must  have  power  to  de- 
clare. For  instance,  when  a  dispute  arises  about  boundaries, 
this  court  must  determine  the  line  and  in  so  doing  must  be 
governed  by  rules  explicitly  or  implicitly  recognized  (Rhode 
Island  v.  Massachusetts,  12  Pet.,  657-733).  It  must  follow 
and  apply  those  rules  even  if  legislation  of  one  or  both  of  the 
States  seem  to  stand  in  the  way.  But  the  words  of  the  con- 
stitution would  be  a  narrow  ground  upon  which  to  construct 
and  apply  to  the  relations  between  States  the  same  system 
and  municipal  law  in  all  its  details  which  would  apply  be- 
tween individuals.  If  we  suppose  a  case  which  did  not  fall 
in  the  power  of  Congress  to  regulate,  the  result  of  a  denial  of 
rights  by  this  court  would  be  the  establishment  of  a  rule 
which  would  be  irrevocable  by  any  power  except  that  of  this 
court  to  reverse  its  own  decision,  an  amendment  of  the  con- 
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stitution,  or  possibly  an  agreement  between  the  States  sanc- 
tioned by  the  legislature  of  the  United  States. 

"The  difficulties  in  the  way  of  establishing  such  a  system 
of  law  might  not  be  insuperable,  but  they  would  be  great  and 
new. ' ' 

In  every  case  since  the  adoption  of  the  eleventh  amendment  to 
the  Constitution  where  the  court  has  found  that  the  effect  of  grant- 
ing the  relief  sought  by  the  plaintiff  would  be  to  enforce  the  claim 
of  an  individual,  whatever  may  be  its  nature,  against  a  State,  it  has 
denied  its  power,  or  the  power  of  any  other  court  of  the  United 
States,  to  do  so.  It  can  make  no  difference  what  means  or  devices 
the  parties  may  have  resorted  to  for  the  purpose  of  getting  the  case 
into  the  court,  if  it  appears  that  the  real  object  of  the  action  and 
the  effect  of  the  judgment  or  decree  would  be  to  conclude  the  State 
itself,  and  not  merely  its  ministerial  officers  or  agents,  the  court  has 
refused  to  exercise  jurisdiction  for  that  purpose. 

See  H oiling sworth  v.  Virginia,  3  Dall.,  378 ;  Osborn  v.  Bankr 
9  Wheat,  738;  Briscoe  v.  Bank,  11  Pet.,  257;  Jumel  v. 
Louisiana,  107  U.  S.,  710;  N.  H.  v.  Louisiana,  108  U.  S.r 
726;  Poindexter  v.  Greenhow,  114  U.  S.,  270;  Marye  v. 
Parsons,  114  IT.  S.,  325;  Hagood  v.  Southern,  111  U.  S., 
52 ;  In  re  Ayres,  123  U.  S.,  443 ;  Christian  v.  Atlantic  & 
*N.  C.  R.  B.  Co.,  133  U.  S.,  233;  Louisiana,  etc.,  v.  Steele, 
134  U.  S.,  230 ;  Penoyer  v.  McConnaughy,  140  U.  S.,  1 ;  In 
re  Tyler,  149  U.  S.,  164,  Reagan  v.  Farmers'  Loan  and 
Trust  Co.,  144  U.  S.,  362 ;  Scott  v.  Donald,  165  U.  S.,  58 ; 
Tindel  v.  Wesley,  167  U.  S.,  204  ■  Smith  v.  Ames,  169,  U.  S., 
466 ;  Pitz  v.  McGhee,  172  U.  S.,  516. 

This  being  the  law,  it  is  not  possible  to  see  how  the  State  of  Vir- 
ginia can  maintain  an  original  action  as  trustee  in  this  court  for 
the  avowed  use  and  benefit  of  individuals  on  claims  in  which  she  as 
a  State  has  no  interest.  To  sustain  such  a  proceeding  would  be  a 
palpable  evasion  of  the  eleventh  amendment,  and  would  establish  a 
precedent  which  would  practically  nullify  that  provision  of  the  or- 
ganic law  by  conferring  original  jurisdiction  upon  the  court  in 
every  case  where  an  individual  might  choose  to  thansfer  his  real 
property  or  his  goods  and  chattels,  or  choses  in  action,  to  a  State  as 
trustee,  even  if  it  were  done,  as  in  this  case,  for  the  sole  purpose  of 
conferring  jurisdiction  on  this  court.  Certainly  it  cannot  be  held 
that  a  controversy  between  two  States,  justicible  in  this  court,  can 
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be  created  by  the  transfer  of  a  claim  on  behalf  of  an  individual  to 
one  of  the  States  as  a  mere  trustee  to  sue  and  collect  it,  whatever 
may  be  the  law  in  a  case  where  the  complaining  State  is  itself  the 
real  and  beneficial  owner  of  the  claim  sued  on.  But  this  precise 
question  was  presented  in  the  case  of  Kansas  v.  United  States,  de- 
cided February  25,  1907,  and  not  yet  reported,  and  the  court  dis- 
posed of  it  in  a  single  sentence.  After  finding  that  the  State  was 
suing  as  trustee  for  the  Missouri,  Kansas  and  Texas  Railway  Com- 
pany, the  court  said : 

"In  these  circumstances  we  think  it  apparent  that  the  name  of 
the  State  is  being  used  simply  for  the  prosecution  in  this  court  of 
a  claim  of  the  railroad,  and  our  original  jurisdiction  can  not  be 
maintained ; ' '  and  the  court  held  that  as  the  United  States  has  not 
consented  to  be  sued  the  bill  must  be  dismissed. 

We  cannot  see  how  the  provision  of  the  Constitution  which  con- 
fers upon  this  court  jurisdiction  in  cases  in  which  a  State  shall  be 
a  party  can  be  properly  so  construed  and  applied  as  to  destroy,  or 
disarrange,  the  distribution  of  powers  between  the  federal  govern- 
ment and  the  States,  which  that  instrument  establishes.  To  hold 
that  the  judicial  tribunals  of  the  United  States,  whether  the  case  be 
in  equity  or  at  law,  can  seize  and  sell  the  property'  of  a  State  or  di- 
rect money  to  be  paid  out  of  its  treasury,  or  assume  control  over  its 
legislative  and  executive  departments  and  decree  when  and  how, 
and  for  what  purpose,  they  shall  exercise  their  constitutional  au- 
thority, would  be  destructive  of  the  independence  of  the  several 
States  in  the  management  and  control  of  their  own  internal  affairs. 
Yet  it  is  indisputable  that  if  such  tribunals  possess  the  power  to 
render  valid  judgments  and  decrees  in  such  cases,  they  must  be  en- 
forced by  some  one  of  the  means  we  have  stated. 

Some  other  interpretation  must  therefore  be  given  to  the  consti- 
tutional provision,  some  interpretation  which  will  be  consistent  with 
the  character  of  our  political  institutions  and  at  the  same  time  in- 
vest this  court  with  original  jurisdiction  to  hear  and  determine  all 
controversies  between  States  which  affect  their  rights  as  States — 
that  is,  as  political  organizations  clothed  with  the  authority  and 
charged  with  the  duties  of  government.  It  is  the  duty  of  a 
State  as  such  to  preserve  and  protect  its  territorial  area  against  the 
encroachments  of  another  State ;  to  see  that  the  lives,  health,  and 
safety  of  its  citizens  are  not  impaired  or  endangered  by  the  action 
of  another  State  or  by  its  authority ;  and  when  controversies  arise 
concerning  these  matters,  or  others  of  like  character,  this  court  has 
original  jurisdiction  to  hear  and  determine  them.    There  is.  in  fact, 
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no  other  way  to  settle  them  except  by  negotiations  or  war,  and  the 
latter  is  prohibited  by  the  constitution.  To  confine  the  jurisdiction 
to  controversies  of  the  character  indicated  and  decline  its  exercise 
in  cases  where  the  enforcement  of  a  judgment  or  decree  would 
destroy  or  impair  the  sovereign  authority  of  the  States,  would  es- 
tablish a  reasonable  construction  of  the  constitution  and  accomplish 
all  its  real  beneficial  purposes. 

There  are  many  controversies  between  individuals  which  no  ju- 
dicial tribunal  can  take  cognizance  of,  notwithstanding  the  compre- 
hensive terms  in  which  their  jurisdiction  is  conferred,  many  rights 
which  cannot  be  enforced,  and  many  wrongs  which  cannot  be  re- 
dressed by  the  courts.  Although  they  were  established  for  the  pur- 
pose of  administering  justice,  it  often  happens  that  they  are  incapa- 
ble of  doing  so  by  reason  of  the  character  of  the  questions  involved 
or  the  character  of  the  remedies  required. 

It  is  safe  to  say  that  if  the  framers  of  the  constitution  had  ex- 
pressly provided  that  this,  or  any  other  tribunal  of  the  United 
States,  should  have  power  to  seize  and  sell  the  property  of  a  State 
•or  control  the  legislative  and  executive  authorities  of  a  State  in  any 
matter  concerning  its  financial  or  other  internal  affairs,  their  work 
would  have  been  rejected,  and  we  do  not  think  such  an  extraordi- 
nary power  should  be  now  applied  from  the  general  grant  of 
original  jurisdiction  to  this  court  in  cases  where  a  State  is  a  party. 

"While  it  appears  from  the  quotations  made  from  the  opinion  of 
South  Dakota  v.  North  Carolina  that  in  the  judgment  of  this 
court  the  question  as  to  its  jurisdiction  to  render  and  enforce  a 
judgment  or  decree  against  a  State  in  a  suit  on  a  contract  for  the 
payment  of  money,  where  no  lien  or  trust  exist,  is  still  an  open  one, 
yet,  in  view  of  the  facts  that  it  has  been  elaborately  discussed  at  the 
bar  and  much  considered  by  the  court  in  previous  cases,  we  do  not 
propose  in  this  brief  to  repeat  the  arguments  or  cite  further  author- 
ities. Some  questions  have  been,  we  think,  definitely  settled  by 
former  adjudications.     They  are : 

1.  That  the  public  property  of  a  State  cannot  be  seized  and  sold 
to  satisfy  a  judgment  or  decree. 

2.  That  a  court  has  power  in  a  case  properly  made  to  compel  the 
municipal  authorities  or  ministerial  officers  of  a  State  to  comply 
with  the  laws  of  the  State  in  the  matter  of  imposing  and  collecting 
taxes. 
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3.  That  no  court  can  appoint  a  receiver,  commissioner,  or  other 
offcial  with  power  to  collect  taxes  and  apply  the  proceeds  to  the  sat- 
isfaction of  a  judgment  or  decree,  even  after  they  have  been 
imposed   by  the  proper  authorities  of  the  State. 

4.  That  no  court  can  by  its  judgment  or  decree  order  the  payment 
of  money  out  of  the  State  or  national  treasury  when  it  has  not  been 
appropriated  by  the  proper  legislative  authority. 

5.  That  no  court  can  compel  the  legislature  or  executive  author- 
ities of  a  State  to  impose  a  tax  or  issue  bonds  or  appropriate 
money  for  any  purpose,  or  to  exercise  any  other  authority  vested  in 
them  by  the  constitution  of  the  State.  Unless  the  numerous  cases 
establishing  these  propositions  shall  be  overruled  in  whole  or  in 
part,  or  unless  the  present  case  can  be  in  some  way  distinguished 
from  them,  it  is  plain  that  no  enforceable  judgment  or  decree  can 
be  rendered  by  the  court  on  any  one  of  the  alleged  causes  of  action ; 
and  if  that  is  so,  it  has,  according  to  all  the  authorities  on  the  sub- 
ject, no  jurisdiction  to  hear  and  determine  the  controversy. 

We  confidently  submit  that  the  outline  of  the  bill  heretofore 
given  and  the  exhibits  made  part  of  it  shows  conclusively  that  it  is 
multifarious,  and  that  the  demurrer  ought  to  be  sustained  on  that 
ground,  if  any  good  cause  of  action  is  shown  over  which  this  court 
has  jurisdiction. 

Virginia  suing  in  her  own  right  upon  a  separate  and  independent 
cause  of  action  alleged  to  belong  exclusively  to  her  is  not  the  same 
party  as  Virginia  suing  as  trustee  upon  a  different  cause  of  action 
for  the  use  and  benefit  of  others  who  have  no  interest  in  her  claim. 
Moreover,  the  State  could  not  sue  in  equity  in  her  own  right,  in  one 
bill,  upon  two  causes  of  action  so  entirely  separate  and  distinct 
from  each  other  as  the  claim  for  money  and  property  alleged  to 
have  been  delivered  to  the  defendant  under  the  acts  of  the  legisla- 
ture, and  the  claim  founded  upon  the  compact  for  the  defendant's 
just  proportion  of  the  old  public  debt,  even  if  she  had  paid  that 
debt  and  was  entitled  to  contribution.  The  foundations  of  the  two 
causes  of  action  are  wholly  different,  and  they  are  of  a  wholly  dif- 
ferent nature  and  require  different  judgments-  or  decrees.  They 
involve  different  questions  of  law  and  fact,  and  a  defense  which 
would  be  good  against  one  would  be  wholly  inapplicable  to  the 
other. 

"Multifariousness,"  says  Foster,  "consists  in  the  joinder  of  two 
or  more  distinct  and  unconnected  grounds  for  equitable  relief  each 
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of  which  might  be  the  foundation  for  a  separate  bill.  This  may  oc- 
cur in  three  ways — by  misjoinder  of  plaintiffs,  by  misjoinder  of 
defendants,  and  by  misjoinder  of  grounds  for  equitable  relief  held 
by  and  against  the  same  parties." 

Foster,  Fed.  Prac,  sec.  71 ;  Calvert  on  Parties,  Book  I,  ch. 

VII. 

Story  says : 

"By  multifariousness  in  a  bill  is  meant  the  improperly 
joining  in  one  bill  distinct  and  independent  matters,  and 
thereby  confounding  them ;  as,  for  example,  the  uniting  in 
one  bill  of  several  matters  perfectly  distinct  and  unconnected, 
against  one  defendant,  or  the  demand  of  several  of  a  distinct 
and  independent  nature  against  several  defendants  in  the 
same  bill." 
*  Story's  Equity  PL,  sec.  271. 

Again  it  is  stated  by  Story : 

"The  result  of  the  principles  to  be  extracted  from  the 
cases  on  this  subject  seems  to  be  that  where  there  is  a  common 
liability  and  a  common  interest,  a  common  liability  in  the  de- 
fendants, and  a  common  interest  in  the  plaintiffs,  different 
claims  to  property,  at  least  if  the  subjects  are  such  as  may 
without  inconvenience  be  joined,  may  be  united  in  one  and 
the  same  suit"  (sec.  533). 

In  Daniel's  Chancery  Practice,  page  335,  it  is  said: 

"It  may  be  that  the  plaintiffs  and  defendants  are  parties 
to  the  whole  of  the  transactions  which  forms  the  subject  of 
the  suit  and  nevertheless  those  transactions  may  be  so  dissim- 
ilar that  the  court  will  not  allow  them  to  be  joined  together, 
but  will  require  distinct  records. ' ' 

In  Brown  v.  Guarantee  Trust  Co.   (128  U.  S.,  404)   this  court 
said: 

"To  support  the  objection  of  multifariousness  because  the 
bill  contains  different  causes  of  suit  against  the  same  person, 
two  things  must  occur :  First,  the  ground  of  suit  must  be  dif- 
ferent ;  second,  each  ground  must  be  sufficient  as  stated  to 
sustian  a  bill.  Bedsole  v.  Monroe  (5  Iredell  Eq.,  313)  ;  Par- 
kins v.  Biddle,  (21  Ala.,  252)  ;  Nail  v.  Mobley  (9  Ga.,  278)  ; 
Robinson  v.  Cross  (22  Conn.,  171)." 

See  also  Shields  v.  Thomas,  59  U.  S.,  253  (18  How.). 
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In  Walker  v.  Towers  (104  U.  S.,  245),  a  case  analogous  to  the 
present,  there  was  a  misjoinder  of  plaintiffs  and  a  misjoinder  of 
causes  of  action.  The  opinion  was  delivered  by  Mr.  Justice  Miller, 
and  the  cases  of  Emals  v.  Emals  (14  McArthur  [N.  J.  Eq.]  114) 
and  Sawyer  v.  Noble  (55  Me.,  273)  were  cited  and  approved. 
See  also  Dial  v.  Reynolds  (96  U.  S.,  340). 
Doggett,  etc.,  v.  Florida  R.  R.  Co.  (99  U.  S.,  72). 

I 
In  Salvidge  v.  Hyde  (Jac,  151;  Mad.,  158)  the  Vice-Chancellor 
said : 

"In  order  to  determine  whether  a  suit  is  multifarious,  or, 
in  other  words,  contains  distinct  matter,  the  inquiry  is  not, 
as  this  defendant  supposes,  whether  each  defendant  is  con- 
nected with  every  branch  of  the  case,  but  whether  the  plain- 
tiff 's  bill  seeks  relief  in  respect  of  matters  which  are,  in  their 
nature,  separate  and  distinct. ' ' 

In  Church  v.  Citizens'  Street  Railway  Company,  78  Fed.,  529,  the 
court  said : 

"Multifariousness  consists  in  stating  against  the  same  par- 
ty two  or  more  independent  causes  of  action  in  the  same  bill ; 
or  it  may  consist  in  stating  one  or  more  causes  of  action 
against  a  portion  of  the  defendants  and  another  cause  of  ac- 
tion against  another  portion  of  the  defendants." 

In  that  action  the  plaintiffs,  who  had  purchased  stock  in  a  corpor- 
ation, attempted  to  secure  relief  for  themselves  in  their  own  right 
on  one  cause  of  action,  and  also  to  secure  relief  against  the  same 
defendants  for  themselves  and  all  other  stockholders  on.  another 
cause  of  action.    The  court  held  the  bill  multifarious. 

C.  Zeigler  v.  Lake  City  Elevated  Railroad  Company,  76  Fed., 
662 ;  the  First  National  Bank  v.  Sioux  City,  75  Fed.,  154 ; 
Price,  receiver,  etc.,  v.  Coleman,  21  Fed.,  557 ;  opinion  by 
J.  Grey;  Central  Bank  v.  Fitzgerald  et  at.  ,  94  Fed.,  16; 
Leivarne  v.  Mexican  Internal  Improvement  Co.,  38  Fed., 
629 ;  Aetna  Insurance  Co.  v.  Smith,  73  Fed.,  318. 

In  Metropolitan  Trust  Co.  v.  Columbus  &  Hocking  Ry.  Co.,  93 
Fed.,  689,  Judge  Taft  said: 

"It  is  also  true  that  a  cause  of  action  in  favor  of  one  in 
his  own  right  is  as  distinct  from  a  cause  of  action  in  favor  of 
the  same  person  as  trustee  as  it  is  from  that  of  a  different 
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person.  And  therefore  that  a  defendant  against  whom  a  trus- 
tee attempted  to  unite  in  the  same  bill  with  a  cause  of  action 
asserted  by  him  as  trustee  a  wholly  distinct  cause  of  action 
in  his  individual  right  might  object  on  the  ground  of  multi- 
fariousness. In  the  case  before  us  the  defendant  railway 
company  might  therefore  be  heard  to  urge  this  defect  in  the 
bill,  because  it  asks  for  an  enforcement  of  two  different  liens 
held  in  different  rights. ' ' 

But  the  court  held  that  the  objection  to  the  bill  for  multifarious- 
ness could  not  be  taken  by  Zohorst  and  the  Second  National  Bank, 
' '  for, ' '  said  the  court,  "  as  to  that  issue  made  by  the  complainant  as 
trustee  the  right  is  the  same. ' '    And  again  the  court  said : 

' '  Upon  that  issue  the  complainant  as  trustee  and  in  its  own 
right  has  precisely  the  same  interest.  And  the  union  of  the 
two  causes  of  action  does  not  embarrass  Zohorst  or  the  bank 
in  the  slightest ;  for  as  to  them,  the  causes  of  action  raised  but 
one  narrow  question"  (page  691). 

The  difference  between  that  case  and  the  case  at  bar  is  obvious  at 
a  glance.  In  the  case  at  bar  the  bill  alleges  two  entirely  separate 
and  distinct  causes  of  action  arising  out  of  two  unconnected  trans- 
actions, in  one  of  which  it  alleges  an  interest  in  the  plaintiff  State, 
and  in  the  other  an  interest  as  trustee,  and  thus  presents  two  dis- 
tinct series  of  issues  to  be  investigated  and  decided.  And,  besides, 
it  is  perfectly  clear  that  the  State  of  Virginia  has  not  the  same  in- 
terest in  the  cause  of  action  alleged  in  her  own  right  and  in  the  one 
asserted  as  trustee ;  nor  can  the  State  of  "West  Virginia  make  the 
same  defense  to  both. 

In  Moss  v.  Cohen,  158  N.  Y.,  240,  the  plaintiff  entitled  the  action 
as  by  himself  individually  and  as  executor,  but  there  was  only  one 
cause  of  action  alleged,  and  that  was  wholly  for  the  benefit  of  the 
estate  he  represented.    The  court  said : 

"There  is  no  pretense  or  allegation  that  the  plaintiff 
claimed  more  than  a  single  right  of  recovery  and  that  he 
brought  to  enforce  as  executor  and  for  the  benefit  of  the  es- 
tate he  represents'.'; 

and  it  held  that  there  was  consequently  no  improper  joinder  of 
parties. 

In  Hall  v.  Fisher,  20  Bard.  (N.  Y.),  the  plaintiff  sued  in  its  own 
name  and  also  as  administrator,  alleging  that  he  and  his  intestate 
during  the  lifetime  of  the  latter  tenants  in  common,  the  intestate 
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owning  three-fourths  and  the  plaintiff  owning  one-fourth  of  a  lot 
of  land ;  and  his  claim  was  that  the  defendants  should  account  to  him 
individually  and  to  him  as  administrator  for  their  shares  of  rents 
and  profits.  The  court  held  that  the  cause  of  action  should  have 
been  separately  stated.    It  said : 

"How  else  can  the  defendant,  if  he  has  a  defense  of  a  dif- 
ferent character  as  to  each  cotenant,  avail  himself  of  such 
defense  1  He  might  in  this  case  have  one  defense  against  the 
plaintiff  as  to  his  personal  claim  and  another  defense  as  to 
the  interest  whose  rights  he  claims  to  represent  as  adminis- 
trator. It  cannot  be  regular  for  a  plaintiff  to  include  in  the 
same  action  claims  in  his  individual  right  and  as  adminis- 
trator of  another.  It  was  never  allowed  at  common  law  and 
is  not  sanctioned  or  allowed  by  any  statute,  not  even  the 
Code." 

It  is  evident  that  the  State  of  Virginia,  having  been  by  contract 
with  her  creditors  discharged  from  all  liability  for  the  one-third  of 
the  old  debt  represented  by  the  certificates,  has  no  pecuniary  in- 
terest whatever  in  the  alleged  claim  against  "West  Virginia  for 
which  she  sues  as  trustee ;  and  it  will  be  contended,  we  presume,  that 
the  owners  of  the  unfunded  one-third  of  the  ante-war  debt,  whether 
it  is  represented  by  the  canceled  bonds  held  in  trust  by  the  State 
or  by  the  certificates,  have  any  interest  whatever  in  the  claim  of 
Virginia  for  money  and  property  alleged  to  have  been  transferred 
to  "West  Virginia  under  the  acts  of  1863.  The  unfunded  one-third 
of  the  old  bonds  formerly  held  by  the  Virginia  Commissioners  of 
the  Sinking  Fund  and  the  Literary  Fund  is  in  the  same  position  as 
that  belonging  to  the  other  creditors.  Virginia  has  solemnly  and  re- 
peatedly declared  that  she  was  not  liable  for  the  one-third,  has  re- 
fused to  pay  it  or  any  part  of  it,  and  has  canceled  the  bonds  and 
issued  to  the  Sinking  Fund  and  Literary  Fund  precisely  the  same 
kind  of  certificates  issued  to  other  creditors.  The  fact,  if  it  be  a 
fact,  that  the  Commissioners  of  the  Sinking  Fund  and  the  Literary 
Fund  are  agencies  of  the  State,  would  simply  show  that  the  State 
owed  that  part  of  the  debt  to  herself.  But  the  State  has  released 
herself  from  the  obligation  for  one-third  of  the  bonds  originally 
held  by  these  funds  and  has  thereby  withdrawn  from  them  that  pro- 
portion of  the  sum  which  she  originally  intended  they  should  have. 
Unless,  therefore,  the  two  funds,  as  agencies  of  the  State,  now  have 
a  valid  claim  against  West  Virginia,  their  demands  have  been  fully 
satisfied  and  extinguished.    In  any  aspect,  the  claim  is  asserted  by 
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Virginia  to  recover  from  "West  Virginia  for  contribution  on  account 
of  money  which  she  (Virginia)  has  never  paid. 

The  claim  against  West  Virginia  under  the  compact  cannot  be 
divided  into  separate  parts,  so  that  Virginia  can  sue  in  her  own 
right  or  for  the  Commissioners  of  the  Sinking  Fund  and  the  Liter- 
ary Fund  for  the  part  represented  by  the  certificates  held  by  those 
two  funds,  and  also  sue  as  trustee  for  another  part  held  by  different 
parties.  The  claim  is  an  entirety  and  the  amount  is  to  be  ascertain- 
ed in  solido,  in  the  manner  provided  by  compact,  and  is  to  be  paid  in 
the  manner  provided  by  the  compact.  Whatever  the  amount  might 
be,  it  was  all  payable  to  Virginia  herself,  and  not  to  the  bondholders, 
who  never  had  a  cause  of  action  against  West  Virginia,  even  if  the 
State  had  been  suable ;  and  they  cannot  create  a  cause  of  action  for 
their  own  benefit,  in  the  name  of  the  State,  by  the  process  of  having 
Virginia  transfer  the  indebtedness,  or  part  of  it,  to  them  by  the  en- 
actment of  statutes  or  the  issue  of  certificates  or  otherwise,  and  then 
transferring  it  back  to  the  State  as  trustee.  But  whether  the  State 
is,  or  could  be,  legally  a  trustee,  or  whether,  if  she  be  legally  a  trus- 
tee, she  could  maintain  an  action  in  this  cause  in  that  capacity, 
makes  no  difference  in  the  decision  of  the  question  of  multifarious- 
ness, for  the  bill  and  exhibits  show  that  for  nearly,  if  not  all,  of  the 
unfunded  one-third  of  the  debt  she  actually  sues  as  trustee  in  this 
action  and  not  otherwise ;  and  that  is  sufficient  to  sustain  the  conten- 
tion that  there  is  a  misjoinder  of  parties  and  a  misjoinder  of  causes 
of  action.  Even,  therefore,  if  it  should  be  held  that  the  State  is 
suing  in  her  own  right  for  a  judgment  and  recovery  of  the  amount 
represented  by  the  certificates  held  by  the  two  funds,  and  as  trus- 
tee for  the  holders  of  the  other  certificates,  it  would  furnish  another 
substantial  reason  for  holding  the  bill  to  be  multifarious.  Besides, 
it  would  show  that  there  is  a  conflict  between  the  personal  interests 
of  the  trustee  and  the  interests  of  the  cestuis  que  trust,  for  whatever 
the  trustee  might  receive  in  her  own  right  in  the  distribution  of  the 
sum  recovered  would,  to  that  extent,  diminish  the  portions  of  the 
other  beneficiaries ;  and  it  is  a  well  established  rule  that  plaintiffs 
whose  interests  are  conflicting  cannot  unite  in  the  same  action — a 
rule  which  ought  to  be  rigidly  enforced,  especially  when  one  of  the 
plaintiffs  sues  as  trustee  for  the  others,  and  consequently  controls 
the  entire  proceeding. 

Walker  v.  Powers,  104  U.  S.,  245.      . 
In  view  of  her  own  statutes  and  the  agreement  she  has  exacted 
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from  the  other  holders  of  certificates,  it  is  difficult  to  see  how  Virgin- 
ia can  consistently  claim  in  this  action  to  be  suing  in  her  own  right 
to  recover  any  part  of  the  alleged  indebtedness  of  West  Virginia  on 
account  of  the  ante- war  debt,  or,  for  that  matter,  on  account  of  any 
other  claim.  By  statutes  she  has  required  her  creditors  to  enter  in- 
to contracts  to  defray  all  the  expenses  of  this  proceeding,  to  release 
her  absolutely,  and  to  accept  whatever  may  be  received  from  West 
Virginia — whether  it  be  much  or  little  or  nothing  at  all — in  full  sat- 
isfaction and  discharge  of  their  claims,  and  this  suit,  as  alleged  in 
the  bill,  is  being  prosecuted  under  those  statutes  and  agreements. 

The  bill  wholly  fails  to  show  a  case  which  entitles  the  plaintiff  to 
an  accounting  against  the  defendant.  There  are  no  mutual  ac- 
counts between  the  parties,  no  trust  or  lien  alleged,  no  fraud,  mis- 
take, or  concealment,  no  discovery  asked  or  shown  to  be  necessary, 
no  multiplicity  of  suits  to  be  avoided,  no  question  as  to  the  applica- 
tion of  payments,  and  no  question  of  apportionment  or  contribution 
except  upon  a  basis  which  is  expressly  and  plainly  stated  in  the 
compact  between  the  States,  and  which,  therefore,  calls  for  no  ex- 
ercise of  the  powers  of  a  court  of  equity.  In  all  its  branches,  the 
action  is  founded  on  contracts  evidenced  by  the  ordinance,  and  by 
statutes  and  constitutional  provisions,  easily  interpreted  and  involv- 
ing no  question  not  cognizable  in  a  court  of  law ;  and  the  only  possi- 
ble remedy  is  a  simple  judgment  for  money  which  a  court  of  law  is 
fully  competent  to  award,  if  it  can  be  awarded  at  all  in  such  a  case. 

In  a  case  where  there  are  no  mutual  accounts,  and  no  discovery  is 
necessary,  the  court  will  not  decree  an  accounting.    Story  says : 

' '  One  of  the  most  difficult  questions  arising  under  this  head 
(and  which  has  been  incidentally  discussed  in  another  place) 
is  to  ascertain  whether  there  are  any,  and  if  any,  what  are 
the  true  boundaries  of  equity  jurisdiction  in  such  matters  of 
account  as  are  cognizable  at  law;  we  may  say  cognizable  at 
law,  for  wherever  the  account  stands  upon  equitable  claims 
or  has  equitable  trusts  attached  to  it,  there  is  no  doubt  that 
the  jurisdiction  is  absolutely  universal  without  exception, 
since  the  party  is  remediless  at  law"  (Sec.  454.) 

And  again  he  says: 

"But  in  eases  where  there  is  a  remedy  at  law,  there  is  no 
small  confusion  and  difficulty  in  the  authorities.  The  juris- 
diction in  matters  of  this  sort  has  been  asserted  to  be  main- 
tainable upon  two  grounds,  distinct  in  their  own  nature  and 
yet  often  running  into  each  other.    In  the  first  place,  it  has 
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been  asserted  that  where  in  a  matter  of  account  the  party 
seeks  a  discovery  of  facts,  and  these  appear  upon  his  bill 
to  be  material  to  his  right  of  recovery,  there,  if  the  answer 
does  in  fact  make  a  discovery  of  such  material  facts  (for  it 
would  be  no  ground  of  jurisdiction  if  the  discovery  failed), 
the  courts  have  at  once  a  rightful  jurisdiction  of  the  cause 
and  may  proceed  to  give  relief  in  order  to  avoid  multiplicity 
of  suits"  (Sec.  455). 

The  authorities  in  suppore  of  the  propositions  we  have  stated  are 
substantially  uniform. 

In  Russell  v.  Clark  (7  Cranch,  89),  this  court  said: 

"It  is  true  that  if  certain  facts  essential  to  the  merits  of  a 
claim,  purely  legal,  be  exclusively  within  the  knowledge  of 
the  party  against  whom  that  claim  is  asserted,  he  may  be 
required,  in  a  court  of  chancery,  to  disclose  those  facts,  and 
the  court,  being  thus  rightly  in  possession  of  the  cause,  will 
proceed  to  determine  the  whole  matter  in  controversy.  But 
this  rule  cannot  be  abused  by  being  employed  as  a  mere  pre- 
text for  bringing  causes  properly  from  a  court  of  law  into  a 
court  of  equity.  If  the  answer  of  the  defendant  discloses 
nothing,  and  the  plaintiff  supports  his  claim  by  evidence  in 
his  own  possession  unaided  by  the  confessions  of  the  defend- 
ant, the  established  rules,  limiting  the  jurisdiction  of  courts, 
require  that  he  should  be  dismissed  from  the  court  of  chan- 
cery, and  permitted  to  assert  his  rights  in  a  court  of  law. ' ' 

See  Fowle  v.  Laivson,  6  Pet.,  495 ;  Dowell  v.  Mitchell 
and  Mitchell  v.  Dowell,  105  U.  S.,  430  (and  the  au- 
thorities therein  cited)  ;  Consolidated  Safety  Valve 
Co.  v.  Ashlan,  26  Fed.,  369 ;  Lord  v.  Whitehead,  24 
Fed.,  421 ;  Gunn  v.  Brinkley,  etc.,  66  Fed.,  382. 

French  v.  Hay,  22  Fed.,  231-237,  was  a  bill  for  an  accounting,  and 
the  court  said : 

"And  where  it  conceded  that  by  the  instrument  through 
which  he  claims,  French  became  the  owner  of  the  judgment, 
as  between  himself  and  Hay,  we  do  not  perceive  how  the  con- 
cession could  aid  him  in  this  case.  If,  as  the  bill  avers,  Hay 
collected  the  judgment  and  now  holds  the  money  for  the  use 
of  the  complainant,  there  is  a  complete  remedy  at  law.  This 
is  not  a  bill  for  discovery. and  the  aid  of  the  court  of  equity 
is  not  needed. ' ' 

It  is  shown  by  the  bill  in  this  case  that  the  State  of  Virginia  has 
in  her  own  possession  all  the  accounts,  vouchers,  and  documents  re- 
lating to  the  amount  of  the  old  indebtedness,  and  all  the  charges  and 
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credits  that  should  be  made  against  and  in  favor  of  "West  Virginia 
on  the  settlement  provided  for  in  the  compact,  and  she  offers  to 
produce  them  before  the  master.  The  prayer  of  the  bill  asks  that 
the  defendant  State  "may  be  required  to  produce  before  such  aud- 
itor or  master,  so  to  be  appointed,  all  such  official  entries,  documents, 
reports  and  proceedings  as  may  be  among  her  public  records  or 
official  files  and  may  tend  to  show  the  facts  and  the  true  and  actual 
state  of  accounts  growing  out  of  the  matters  and  things  above 
recited  and  set  forth,"  etc.  ,  etc. ;  but  it  is  not  alleged  anywhere  in 
the  bill  that  the  State  of  West  Virginia  has  in  her  possession,  or 
under  her  control,  any  such  entries,  documents,  reports,  or  proceed- 
ings. 

There  is  no  semblance  of  a  ground  for  the  intervention  of  a  court 
of  equity  in  this  case  unless  it  be  the  fact  that  the  jurisdiction  of 
such  a  court  can  be  invoked  merely  because  the  accounts  necessary 
to  be  examined  in  deciding  the  controversy  between  the  parties  are 
voluminous  or  tedious ;  but  in  the  case  of  Brown  v.  Chase,  94  U.  S., 
81,  the  court  said : 

' '  If  the  evidence  is  merely  voluminous  or  tedious,  that  cir- 
cumstance is  not  sufficient  cause  for  transferring  a  case  from 
a  court  of  law  to  a  court  of  equity"  (p.  824). 

But  it  is  unnecessary  to  discuss  this  question  at  length;  for  the 
distinction  between  the  common  law  and  equity  jurisdiction  of  the 
courts  of  the  United  States  under  the  constitution  has  been  so  often 
stated  and  explained  in  the  decisions  of  this  court  that  it  would  be 
tedious  to  repeat  them  here. 

For  cases  in  which  this  distinction  is  stated,  see — 

Fenn  v.  Holmes,  21  How.,  491 ; 

Robinson  v.  Campbell,  8  Wheat.,  221 ; 

Strather  v.  Lucas,  6  Pet.,  768 ; 

Parish  v.  Elkins,  16  Pet.,  453 ; 

Bennett  v.  Butterivorth,  11  How.,  669 ; 

Gait  v.  Galloivay,  4  Pet.,  432. 

Young  v.  Porter,  3  Woods,  342; 

Scott  v.  Seely,  140  U.  S.,  106 ; 

Hipp  v.  Bobbins,  19  How.,  271. 

Parker  v.  Winnipiseogee  et  al.,  2  Black,  545; 

Grand  Chute  v.  Winniver,  15  Wall.,  373 ; 

Lemon  v.  Coches,  23  Wall.,  461 ; 

Eillian  v.  Ebbinghaus,  110  U.  S.,  468. 
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There  is  no  allegation  in  the  bill  that  any  authority  has  been  given 
for  the  prosecution  of  this  action  on  behalf  of  the  State  of  Virginia, 
except  for  the  single  purpose  of  securing  an  adjustment  of  the  pro- 
portion of  the  old.  debt  proper  to  be  borne  by  the  State  of  West 
Virginia.  The  plaintiff  State  has  already  determined  for  herself 
what  her  just  proportion  of  the  debt  is,  and  neither  asks  nor  is  wil- 
ling to  have  that  question  reopened.  The  only  authority  for  the 
institution  of  the  suit  is  found  in  the  act  of  March  6,  1900,  which 
relates  exclusively  to  the  ascertainment  of  West  Virginia's  propor- 
tion of  the  debt  represented  by  the  certificates  deposited  with  the 
commission,  and  provides  that ' '  the  said  commission  shall  be  author- 
ized and  empowered  by  and  with  the  advice  and  approval  of  the 
Attorney-General  of  Virginia  to  take  such  action  and  institute  such 
proceedings  in  behalf  of  the  State  as  may,  in  the  judgment  of  said 
commission  and  Attorney-General,  be  needful  and  proper  to  protect 
the  interests  of  the  State  and  bring  about  and  carry  into  effect  a 
settlement  as  aforesaid."  This  is  the  whole  extent  of  the  authority 
given  for  the  use  of  the  name  of  the  State  in  this  action,  and  it  is 
expressly  limited  to  an  action  or  proceeding  on  her  behalf  as  trus- 
tee for  the  certificate-holders;  and,  as  we  have  already  shown,  this 
court  cannot  entertain  that  part  of  the  bill. 

It  was  held  by  the  court  in  Texas  v.  White  (7  Wall.,  700)  that  the 
governor  of  a  State  had  the  power  to  authorize  the  institution  of  an 
action  by  the  State  in  a  case  where  the  interests  of  the  State  itself 
were  involved ;  but  no  such  rule  can  be  applied  where  the  suit  is  not 
for  the  assertion  of  a  claim  or  the  protection  of  a  right  belonging 
to  the  State,  but  for  the  sole  benefit  of  individuals,  and  she  sues  as 
their  trustee.  In  such  a  case  the  legislature  possesses  the  sole  au- 
thority to  direct  its  institution.  But,  whether  this  is  the  general 
rule  or  not,  the  fact  in  this  case  is  that  the  legislature,  the  supreme 
authority  of  the  State,  did  assume  and  exercise  control  over  the  sub- 
ject, and  by  an  act  which  was  approved  by  the  governor,  specifically 
defined  the  purpose  for  which  the  name  of  the  State  might  be  used. 

Ordinarily  the  objection  that  the  suit  was  brought  without  au- 
thority from  the  party  named  as  plaintiff  should  be  taken  by  a  plea 
in  abatement,  but.  where  the  lack  of  authority  appears  on  the  face  of 
the  bill  of  complaint,  the  question  can  be  raised  by  demurrer.  For 
instance,  in  a  case  where  diverse  citizenship  is  necessary  to  confer 
jurisdiction,  and  it  appears  on  the  face  of  the  bill  or  complaint  that 
the  plaintiff  and  defendant  are  citizens  of  the  same  State,  or  even 
where  it  does  not  appear  that  they  are  citizens  of  different  States, 
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no  plea  in  abatement  is  necessary,  and  a  demurrer  to  the  jurisdiction 
will  be  sustained. 

The  demurrer  in  this  case  calls  the  attention  of  the  court  to  the 
fact  that  the  bill  contains  no  prayer  for  a  judgment  or  decree  or  any 
other  final  relief.  (See  Equity  Rule  21.)  It  merely  asks  that  the 
principles  upon  which  an  accounting  shall  be  had  "may  be  ascer- 
tained and  declared ; ' '  that  an  accounting  may  be  had,  and  that  the 
plaintiff  may  be  granted  such  other  and  further  general  relief  as  the 
nature  of  the  case  may  require  or  to  equity  may  seem  meet.  We  do  not 
suppose  a  decree  or  judgment  for  the  recovery  of  money  or  property 
can  be  rendered  upon  a  mere  proyer  for  general  relief ;  but  this  is 
not  a  matter  of  great  importance,  because  the  bill  might  me  amended 
in  this  particular.   . 

We  respectfully  submit  that  the  demurrer  should  be  sustained  and 
the  bill  dismissed. 

J.  G-.  Carlisle, 
For  West  Virginia. 
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BRIEF  OF  COUNSEL  FOR  VIRGINIA    UPON    THE    QUES- 
TIONS RAISED  BY  THE  DEMURRERS. 


Statement  of  Facts  as  Shown  by  the  Bill. 

I. 

On  the  20th  of  June,  1863,  West  Virginia  became  a  State  of  the 
American  Union  pursuant  to  an  act  of  the  United  States  Congress 
approved  December  31,  1862,  and  in  accordance  with  a  proclamation 
of  President  Lincoln  made  April  20,  1863,  under  the  act  of  Con- 
gress, upon  the  terms  and  conditions  prescribed  by  the  Common- 
wealth of  Virginia  in  an  ordinance  adopted  in  convention  and  in  the 
acts  passed  by  the  General  Assembly  of  the  restored  government  of 
the  Commonwealth  giving  her  consent  to  the  formation  of  the  new 
State  out  of  her  territory,  with  the  constitution  adopted  for  the 
new  State  by  the  people  thereof,  and  which  was  sanctioned  by  Con- 
gress. 

II. 

Prior  to  the  formation  of  the  new  State,  the  Commonwealth  of 
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Vrginia  had  contracted  an  indebtedness  approximating,  as  of  the 
first  day  of  January,  1861,  the  sum  of  $33,000,000,  evidenced  by  the 
contracts  and  obligations  of  the  undivided  State. 

This  large  indebtedness  had  been  created  in  constructing  a  sys- 
tem of  public  highways,  turnpikes,  canals,  railways,  and  other  pub- 
lic internal  improvements,  begun  in  the  first  quarter  of  the  nine- 
teenth century  and  designed  to  fairly  develop  every  part  of  her 
territory,  and  to  afford  means  of  communication  between  the  differ- 
ent sections  of  the  Commonwealth  and  the  seashore,  and  to  give  to 
the  people  in  all  the  various  portions  of  the  State  access  to  the  best 
available  markets. 

The  "vast  potentalities  of  wealth  and  revenue  in  the  undeveloped 
stores  of  minerals  and  timber,  which  had  been  known  for  years  prior 
to  the  date  named  (1861),  and  their  prospective  values,  if  made 
accessible  to  the  markets  of  the  country,  were  understood  to  be 
well  nigh  beyond  computation."  Accordingly  the  costly  system  of 
highways,  canals,  and  railways  thus  projected  were  designed,  begun, 
and  in  very  great  measure  constructed,  for  the  purpose  of  develop- 
ing the  resources  of  the  region  afterwards  embraced  in  the  State 
of  West  Virginia,  and  of  giving  to  its  people  adequate  facilities  of 
communication  with  other  portions  of  the  Commonwealth  and  access 
to  the  seashore  and  to  the  markets  of  the  country. 

This  system  of  internal  improvement  and  the  large  indebtedness 
contracted  in  carrying  it  into  execution  received  the  sanction  of  the 
people  of  the  counties  subsequently  constituting  West  Virginia, 
through  their  representatives  in  the  General  Assembly  of  the  undi- 
vided State,  and  a  very  large  portion  of  that  indebtedness  would  not 
have  been  created  but  for  the  votes  of  the  members  of  the  General 
Assembly  representing  those  counties;  and  little  or  none  of  that 
indebtedness  would  have  been  contracted  had  the  represntatives 
from  the  counties  subsequently  forming  the  State  of  West  Virginia 
voted  against  its  creation.  Several  millions  of  dollars  of  said  in- 
debtedness were  contracted  on  account  of  the  works  of  internal  im- 
provement constructed  in  the  territory  now  constituting  West  Vir- 
ginia. 

III. 

The  9th  section  of  the  ordinance  adopted  by  the  people  of  the 
restored  State  of  Virginia,  in  convention  assembled  in  the  city  of 
Wheeling,  Virginia,  on  the  20th  day  of  August,  1861,  entitled  "An 
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ordinance  to  provide  for  the  formation  of  a  new  State  out  of  the 
portion  of  the  territory  of  this  State, ' '  provided  as  follows : 

"9.  The  new  State  shall  take  upon  itself  a  just  propor- 
tion of  the  public  debt  of  the  Commonwealth  of  Virginia, 
prior  to  the  first  day  of  January,  1861,  to  be  ascertained  by 
charging  to  it  all  of  the  State  expenditures  within  the  limits 
thereof,  and  a  just  proportion  of  the  ordinary  expenses  of 
the  State  government  since  any  part  of  said  debt  was  con- 
tracted, and  deducting  therefrom  the  moneys  paid  into  the 
treasury  of  the  Commonwealth  from  the  counties  included 
within  the  said  new  State  during  said  period.  All  private 
rights  and  interests  in  lands  within  the  proposed  State,  de- 
rived from,  the  laws  of  Virginia  prior  to  such  separation 
shall  remain  valid  and  secure  under  the  laws  of  the  proposed 
State,  and  shall  be  determined  by  the  laws  now  existing  in 
the  State  of  Virginia." 

< 

Upon  this  stipulation  and  condition,  afterwards  accepted  and 
acted  upon  by  the  people  of  West  Virginia,  the  consent  of  the  Com- 
monwealth of  Virginia  was  given  to  the  formation  of  the  new  State. 

IV. 

Before  the  creation  of  the  State  of  West  Virginia,  and  while  the 
territory  and  the  people  afterwards  constituting  the  State  still 
formed  a  part  of  the  Commonwealth  of  Virginia  and  were  subject 
to  its  jurisdiction  and  laws,  the  General  Assembly  of  the  restored 
State  of  Virginia,  on  the  3d  day  of  February,  1863,  enacted  the  fol- 
lowing law: 

"That  all  property,  real,  personal  and  mixed,  owned  by, 
or  appertaining  to  this  State,  and  being  within  the  bounda- 
ries of  the  proposed  State  of  West  Virginia,  when  the  same 
becomes  one  of  the  United  States,  shall  thereupon  pass  to, 
and  become  the  property  of  the  State  of  West  Virginia,  and 
without  any  other  assignment,  conveyance  or  transfer  or 
delivery  than  is  herein  contained,  and  shall  include  among 
other  things  not  herein  specified  all  lands,  buildings,  roads, 
and  other  internal  improvements  or  parts  thereof,  situated 
within  said  boundaries,  and  vested  in  this  State,  or  in  the 
president  and  directors  of  the  literary  fund,  or  the  board 
of  public  works  thereof,  or  in  any  persons  or  persons  for 
the  use  of  the  State,  to  the  extent  of  the  interest  and  estate 
of  this  State  'therein ;  and  shall  also  include  the  interest  of 
this  State,  or  of  the  said  president  and  directors,  or  of 
the  said  board  of  public  works,  in  any  parent  bank  or  branch 
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doing  business  within  said  boundaries  and  all  stocks  of  any 
other  company  or  corporation,  the  principal  office  or  place 
of  business  whereof  is  located  within  said  boundaries,  stand- 
ing in  the  name  of  this  State,  or  of  the  said  president  or  di- 
rectors, or  of  the  said  board  of  public  works,  or  of  any  per- 
son or  persons,  for  the  use  of  this  State. 

5.  That  if  the  appropriations  and  transfers  of  property, 
stocks,  and  credits  provided  for  by  this  act,  take  effect,  the 
State  of  West  Virginia  shall  duly  account  for  the  same  in 
the  settlement  hereafter  to  be  made  with  this  State,  pro- 
vided that  no  such  property,  stocks  and  credits  shall  have 
been  obtained  since  the  reorganization  of  the  State  govern- 
ment. ' ' 

And  by  another  act  of  the  General  Assembly  of  the  restored  State 
of  Virginia,  passed  February  4,  1863,  it  v*as  enacted  as  follows : 

"1.  That  the  sum  of  one  hundred  and  fifty  thousand 
dollars  be,  and  is  hereby  appropriated  to  the  State  of  West 
Virginia  out  of  moneys  not  otherwise  appropriated,  when 
the  same  shall  have  been  formed,  organized'  and  admitted 
as  one  of  the  States  of  the  United  Statets. 

2.  That  there  shall  be,  and  hereby  is  appropriated  to  the 
said  State  of  West  Virginia  when  the  same  shall  become  one 
of  the  United  States,  all  balances,  not  otherwise  appropri- 
ated, that  may  remain  in  the  treasury,  and  .all  moneys  not 
otherwise  appropriated,  that  may  come  into  the  treasury 
up  to  the  time  when  the  said  State  of  West  Virginia  shall 
become  one  of  the  United  States:  provided,  however,  that 
when  the  said  State  of  West  Virginia  shall  become  one  of 
the  United  States,  it  shall  be  the  duty  of  the  auditor  of  this 
State,  to  make  a  statement  of  all  moneys  that  up  to  that 
time,  have  been  paid  into  the  treasury  from  counties  located 
outside  of  the  boundaries  of  the  said  State  of  West  Virginia, 
and  also  of  all  moneys  that  up  to  the  same  time;  have  been 
expended  in  such  counties,  and  the  unexpended  surplus  of 
all  such  moneys  shall  remain  in  the  treasury  and  continue 
to  be  the  property  of  this  State." 

These  two  statutes  of  the  restored  government  of  Virginia  validly 
prescribed  the  terms  and  conditions  upon  which  the  property  and 
money  therein  mentioned  should  be  transferred  to  the  new  State, 
when  it  should  be  formed ;  and,  pursuant  to  their  provisions,  money 
and  property  amounting  to  and  of  the  value  of  several  millions  of 
dollars  were,  after  the  formation  of  the  new  State,  paid  over  and 
transferred  to  and  accepted  by  West  Virginia. 

The  constitution  of  the  State  of  West  Virginia,  which  became  ef- 
fective when  she  was  admitted  into  the  Union  pursuant  to  the  said 
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act  of  Congress  and  proclamation  of  President  Lincoln,  contained 
the  following  provisions : 

By  section  5  of  article  vin  of  said  Constitution  it  was  provided : 

"5.  No  debt  shall  be  contracted  by  this  State  except  to 
meet  casual  deficits  in  the  revenue,  to  redeem  a  previous 
liability  of  the  State,  to  suppress  insurrection,  repel  inva- 
sion, or  defend  the  State  in  time  of  war." 

And  by  section  7  of  article  vin  it  was  provided : 

"7.  The  legislature  may,  at  any  time,  direct  a  sale  of 
the  stocks  owned  by  the  State,  in  banks  and  other  corpora- 
tions, but  the  proceeds  of  such  sale  shall  be  applied  to  the 
liquidation  of  the  public  debt,  and  hereafter  the  State  shall 
not  become  a  stockholder  in  any  bank." 

And  by  section  8  of  article  vin  it  was  provided : 

"8.  An  equitable  proportion  of  the  public  debt  of  the 
Commonwealth  of  Virginia  prior  to  the  first  day  of  Jan- 
uary, 1861,  shall  be  assumed  by  this  State,  and  the  Legisla- 
ture shall  ascertain  the  same  as  soon  as  may  be  practicable 
and  provide  for  the  liquidation  thereof  by  a  sinking  fund 
sufficient  to  pay  the  accruing  interest  and  redeem  the  prin- 
cipal within  thirty-four  years." 

At  the  time  the  constitution  containing  these  provisions  was 
adopted  by  West  Virginia  that  State  did  not  owe,  and  could  not 
have  owed,  any  "public  debt"  or  "previous  liability,"  except  for 
her  just  contributive  portion  of  the  public  debt  of  the  original  State 
of  Virginia,  and  for  the  money  and  property  of  the  original  State 
which  had  been  transferred  to  and  received  by  her  under  the  acts 
of  the  General  Assembly  of  the  restored  State  of  Virginia  as  above 
set  forth,  enacted  while  the  territory  and  people  afterwards  form- 
ing the  State  of  "West  Virginia  constituted  a  part  of  the  Common- 
wealth of  Virginia. 

The  provisions  of  sections  7  and  8  of  article  vn  of  said  constitu- 
tion were  embodied  therein  by  the  people  of  West  Virginia,  or  their 
representatives,  for  the  purpose  of  complying  with  and  carrying  out 
in  good  faith  the  stipulations  and  conditions  upon  which  the  consent 
of  Virginia  was  given  to  the  formation  of  the  State  of  West  Vir- 
ginia, and  to  the  transfer  of  the  money  and  property  aforesaid  to 
said  new  State. 
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VI. 

After  the  formation  of  the  State  of  West  Virginia  and  after  the 
restored  government  of  Virginia  had  become  the  only  government  of 
the  Commonwealth  and  its  authority  recognized  and  established 
throughout  her  limits,  at  intervals  after  the  years  1865  down  to  and 
including  the  year  1905,  various  efforts  were  made  by  the  Common- 
wealth of  Virginia,  through  its  constituted  authorities,  to  bring 
about  and  effect  an  adjustment  and  settlement  with  West  Vir- 
ginia of  the  equitable  proportion  of  the  public  debt  of  the  undivided 
State  proper  to  be  borne  and  paid  by  the  State  of  West  Virginia. 
All  of  these  efforts  proved  unavailing  and  abortive;  and  for  years 
West  Virginia  has  refused  or  failed  to  take  any  action  or  do  any- 
thing for  the  purpose  of  bringing  about  any  adjustment  or  settle- 
ment with  this  State.  . 

Only  after  exhausting  every  means  of  amicable  negotiation  and 
having  her  overtures  to  that  end  repeatedly  refused,  and  as  a  last 
.  resort,  has  Virginia  been  constrained  at  length  reluctantly  to  apply 
to  this,  .the  only  tribunal  which  can  afford  relief,  for  an  adjudi- 
cation and  determination  of  this  question,  of  such  vast  importance 
to  her  and  to  all  of  her  people. 

VII. 

Without  waiting  for  a  settlement  with  West  Virginia,  the  Com- 
monwealth proceeded,  fully  recognizing  her  liability  for  an  indebt- 
edness, all  of  which  stood  in  her  name,,  soon  after  the  establishment 
of  its  restored  government  at  Richmond,  to  make  provision  for  the 
settlement  and  payment  of  the  portion  of  the  common  debt  of  the 
undivided  State  which  she  could  be  fairly  expected  to  assume  and 
pay,  under  the  circumstances  then  existing  and  the  conditions  which 
confronted  her. 

Several  efforts  were  made  to  effect  such  an  adjustment  and  settle- 
ment, the  most  important  of  which  was  that  embodied  in  the  act  of 
March  30,  1871,  mentioned  at  page  7  and  copied  at  pages  13  to  16 
of  the  bill. 

By  reason  of  the  then  impoverished  condition  of  her  people,  oc- 
casioned by  disasters  which  had  destroyed  their  resources  and  par- 
alyzed their  productive  energies,  it  was  soon  apparent  that  Virginia, 
in  assuming  and  capitalizing,  and  again  recapitalizing,  the  accrued 
interest  upon  the  debt  of  the  original  State,  and  undertaking  to 
pay,  with  6  per  cent,  interest,  two-thirds  of  the  aggregate  sum  thus 
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ascertained,  had  assumed  a  heavier  burden  than  she  was  able  to 
bear.  Accordingly  other  plans  for  the  settlement  of  the  State  debt 
were  adopted,  and  a  final  adjustment  made  under  the  act  of  Febru- 
ary 20,  1892,  set  forth  in  the  bill. 

As  a  result  of  this,  it  will  be  seen  that  Virginia  has  assumed  and 
already  actually  paid  off  and  retired,  exclusive  of  the  large  amounts 
she  has  paid  on  account  of  interest,  a  principal  sum  aggregating  as 
much  as,  or  more  than,  the  entire  principal  sum  of  the  debt  of  the 
undivided  State  as  of  January  1,  1861. 

The  facts  in  regard  to  these  various  transactions  and  the  adjust- 
ment made  by  Virginia  with  the  common  creditors  of  the  old  State 
are  recited  in  the  bill  merely  for  the  purpose  of  showing  the  present 
status  of  the  public  debt  of  the  original  State  and- the  precise  rela- 
tion of  this  Commonwealth  at  the  present  time  in  respect  thereto. 

Of  course,  the  rights  of  West  Virginia  cannot  be  affected  by  any 
of  these  transactions  between  Virginia  and  the  common  creditors,  of 
the  undivided  State,  except  to  the  extent  that  Virginia's  rights  and 
action  therein  may  entitle  her  to  contribution  from  "West  Virginia. 

VIII. 

As  indicating  the  character  of  the  efforts  and  sacrifices  which 
Virginia,  notwithstanding  the  disasters  and  losses  which  her  people 
have  endured,  has  made,  in  order  to  bear  and  to  discharge  her  just 
obligations  on  account  of  the  common  debt  of  the  undivided  State, 
and  as  showing  something  of  the  strength  of  her  equitable  claim 
against  "West  Virginia,  it  must  be  remembered  that  she  has  actually 
paid  off,  retired,  and  discharged  and  satisfied,  so  far  as  West  Vir- 
ginia is  concerned,  as  of  the  date  of  the  institution  of  this  suit,  over 
$71,000,000,  including  principal  and  interest,  on  account  of  said 
common  indebtedness. 

While  Virginia  has  made  this  large  contribution  towards  the  set- 
tlement of  the  common  debt,  West  Virginia  has  not  paid  one  dollar 
thereof. 

IX. 

Since  January  1,  1861,  the  arbitrary  date  fixed  by  the  Wheeling 
ordinance  as  of  which  the  adjustment  and  settlement  between  the 
two  States  shall  be  made,  Virginia  has  actually  paid  off  and  retired, 
and  now  holds  in  her  own  hands  and  for  her  own  benefit,  exclusive 
of  the  sums  represented  by  the  certificates  issued  under  the  funding 
acts  aforesaid,  obligations  of  the  undivided  State  amounting  in  the 
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aggregate,  including  the  interest  to  be  fairly  computed  thereon  to 
date,  to  a  sum  in  excess  of  $25,000,000.  For  all  of  the  obligations 
and  indebtedness  of  the  original  State,  so  taken  up  and  retired  or 
paid  off  by  her,  Virginia  bus  a  just  claim  against  West  Virginia  for 
contribution  to  the  extent  of  "West  Virginia's  equitable  liability 
therefor. 

X. 

As  a  part  of  the  adjustment  which  Virginia  from  time  to  time 
has  made  with  the  holders  of  the  bonds  and  obligations  of  the  un- 
divided State  and  as  a  proper  stipulation  in  connection  with  the 
partial  settlements  thereof  made  by  her,  it  was  agreed  between 
them  and  Virginia  that  upon  giving  to  them  respectively  her  obliga- 
tions for  the  respective  portions  of  each  of  the  old  bonds  of  the 
undivided  State  agreed  to  be  assumed  and  paid  by  Virginia,  these 
old  original  bonds  should  be  deposited  with  Virginia,  and  so  far  as 
not  thus  funded  by  her  in  her  own  obligations  should  be  held  by 
her  as  trustee  for  the  holder  or  his  assigns ;  and  to  each  of  these 
parties  thus  entitled  she  has  given  her  certificate  to  this  effect. 

By  the  terms  of  the  settlements  authorized  by  the  acts  of  1879, 
1882,  and  1892,  set  forth  in  the  bill,  no  liability  rests  upon  Virginia 
on  account  of  the  certificates  given  by  her  pursuant  to  the  terms  of 
those  acts,  for  the  bonds  deposited  with  her,  and  to  be  held  by  her, 
to  await  a  settlement  with  West  Virginia,  as  to  the  portion  thereof 
not  assumed  or  paid  by  Virginia.  But  it  has  been  suggested  that, 
although  there  is  no  liability  assumed  by  Virginia  by  reason  of  is- 
suing said  certificates  or  upon  said  certificates,  that  there  may  still 
be  a  liability  upon  her  as  to  the  unfunded  portion  of  the  bonds  de- 
posited with  her  under  the  acts  of  1879,  1882,  and  1892.  This, 
however,  is  a  matter  of  minor  importance,  because  a  comparatively 
small  portion  of  the  old  debt  of  the  State  was  funded  under  the 
acts  of  1879,  1882,  and  1892,  as  will  appear  from  the  circumstance 
that  there  are  in  all  only  $1,609,600.15  of  the  certificates  issued  un- 
der the  last-mentioned  three  acts  outstanding  in  the  hands  of  the 
public,  as  shown  by  the  exhibit  at  page  73  of  the  bill. 

The  great  bulk  of  the  debt  of  the  old  State  was  funded  under  the 
act  of  1871,  and  the  unfunded  portion  of  the  bonds  deposited  with 
Virginia  by  the  public  creditors  under  the  terms  of  that  act,  amount- 
ed to  $12,703,451.79,  upon  the  principal  interest-bearing  sum  of 
whhh  there  is  interest  due  from  July  1,  1871.  (See  Exhibit  No.  1, 
page  13  of  the  bill,  and  statement  of  Second  Auditor  of  Virginia, 
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embodied  in  the  address  of  Mr.  Randolph  Harrison,  found  at  page 
73  of  the  bill.) 

The  arrangement  under  the  funding  act  of  1871  was  very  differ- 
ent from  that  provided  for  by  the  subsequent  acts  of  1879,  1882,  ■ 
and  1892.      • 

By  the  acts  of  1871  Virginia  undertook  to  be  the  custodian  of  the 
bonds  of  the  undivided  State  deposited  with  her,  so  far  as  they  were 
unfunded ;  and  that  payment  should  ' '  be  provided  for  in  accordance 
with  such  settlement  as  shall  hereafter  be  had  between  the  States  of 
Virginia  and  West  Virginia  in  regard  to  the  public  debt  of  the  State 
of  Virginia  existing  at  the  time  of  its  dismemberment. ' ' 

Whatever  may  have  been  the  purpose  of  the  General  Assembly 
of  Virginia  in  the  enactment  of  this  law  and  in  authorizing  such 
contracts  to  be  made,  it  would  seem  that  Virginia's  legal  liability 
on  account  of  said  unfunded  portion  of  said  bonds  is  not  released  or 
affected  by  the  transaction,  but  still  exists. 

However,  under  all  the  circumstances  of  the  case  and  in  view  of 
the  underlying  equities  suggested  by  the  facts  stated  in  the  bill,  it 
would  seem  that  Virginia  has  already  unquestionably  done  as  much 
as  she  could  be  fairly  expected  to  do  towards  paying  off  the  common 
public  debt  of  the  old  State.  The  great  mass  of  the  holders  of  the 
certificates  issued  by  her  under  the  act  of  1871,  and  under  the  other 
acts  above  recited,  who  are  the  persons  entitled  to  the  said  unfund- 
ed bonds  deposited  with  her  and  now  held  by  her,  recognizing  the 
justice  of  this  view,  have,  through  their  authorized  representatives, 
entered  into  the  agreement  printed  at  pages  83  to  86  of  the  bill. 

XL 

By  joint  resolution  of  the  General  Assembly  of  Virginia,  printed 
as  Exhibit  No.  5,  beginning  at  page  39  of  the  bill,    entitled — 

"A  joint  resolution  to  provide  for  adjusting  with  the 
State  of  West  Virginia  the  proportion  of  the  public  debt 
of  the  original  State  of  Virginia  proper  to  be  borne  by  West 
Virginia,  for  the  application  of  whatever  may  be  received 
from  West  Virginia  to  the  payment  of  those  found  to  be  enti- 
tled to  the  same," 

approved  March  6,  1894,  a  commission  was  created  for  the  purposes 
set  forth  in  the  title  to  the  resolution. 

The  Virginia  Debt  Commission  mentioned  in  the  bill  was  cre- 
ated pursuant  to  that  resolution,  and  made  earnest  efforts  to  bring 
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about  a  settlement  with  West  Virginia,  without  any  satisfactory 
result. 

Accordingly  the  General  Assembly  of  Virginia  afterwards  passed 
the  act  approved  March  6,  1900,  printed  as  Exhibit  No.  6  of  the  bill, 
beginning  at  page  41  thereof,  the  object  of  which  is  stated  in  its  ti- 
tle as  follows : 

"An  act  to  provide  for  the  settlement  with  West  Vir- 
ginia of  the  proportion  of  the  public  debt  of  the  original 
State  of  Virginia  proper  to  be  borne  by  West  Virginia,  and 
for  the  due  protection  of  the  Commonwealth  of  Virginia  in 
the  premises." 

By  this  act,  as  plainly  appears  from  its  terms,  additional  powers 
and  authority  were  conferred  upon  this  commission,  and  it  was 
made  its  duty,  and  power  was  conferred  upon  it,  by  and  with  the  ad- 
vice and  approval  of  the  Attorney-General  of  the  State,  to  take  such 
action  and  institute  such  proceedings  on  behalf  of  the  State  as 
may,  in  the  judgment  of  said  commission  and  Attorney-General,  be 
needful  and  proper  to  protect  the  interest  of  the  State  and  bring 
about  and  carry  into  effect  a  settlement  as  aforesaid. 

After  again  making  an  earnest  effort  to  bring  about  an  amicable 
settlement  with  West  Virginia,  by  which  the  proportion  of  the  debt 
of  the  original  State  of  Virginia  proper  to  be  borne  by  West  Virginia 
should  be  ascertained,  and  after  having  had  their  overtures  to  that 
end  rejected  by  West  Virginia,  the  said  commission  deemed  it  to  be 
its  duty,  with  the  advice  and  approval  of  the  Attorney-General  of 
Virginia,  to  cause  this  suit  to  be  brought  in  strict  conformity  with 
the  powers  conferred  upon  them  by  the  acts  aforesaid,  the  commis- 
sion and  the  Attorney-General  considering  such  action  to  be  needful 
and  proper  to  protect  the  interest  of  the  State  and  bring  about  and 
carry  into  effect  such  a  settlement. 

Accordingly,  and  in  strict  conformity  with  the  authority  con- 
ferred by  the  act  of  March  6,  1900,  this  suit  was  instituted. 
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BRIEF  OF  ARGUMENT  UPON  THE  QUESTIONS  OF  LAW 
PRESENTED  BY  THE  DEMURRERS. 

(1.) 

As  to  the  first  ground  alleged  in  the  amended  demurrer,  namely, 
that  there  is  a  misjoinder  of  parties  plaintiff  and  a  misjoinder  of 
causes  of  action,  we  cannot  see  that  this  objection  is  well  taken. 

The  definitions  of  misjoinder  under  English  chancery  practice,  as 
well  as  the  practice  in  this  country,  show  that  there  is  no  such  vice 
in  the  bill. 

(a)  As  to  the  misjoinder  of  parties :    This  does  not  arise  unless — 

' '  Complainants  actually  have  or  may  have  conflicting  in- 
terests in  regard  to  the  object  of  the  suit,  or  if  any  or  either 
of  them  have  no  interest  in  the  subject-matter  of  the  suit." 
Mitf.  PL,  p.  399,  note. 

The  rule  as  to  misjoinder  of  plaintiffs,  as  laid  down  by  Mr.  Dan- 
iell,  is  that — 

''persons  who  have  no  interest  in  the  litigation  cannot  be 
joined  as  coplaintiffs  in  a  suit  with  those  who  have." 
1st  Daniell  Chy.  (5th  Am.  ed.),  m.  p.  301. 

Example  given  by  Mr.  Daniell  of  what  is  not  misjoinder;  Auc- 
tioneer can  be  joined  as  coplaintiff  with  the  vender  in  a  bill  against 
the  purchaser. 

Id.,  m.  p.  302. 
Again :   Want  of  interest  by  a  coplaintiff  in  the  subject  matter  is 
ground  for  demurrer. 

Story's  Eq.  PL,  sections  231,  232,  508,  and  509. 
Mitf.  PL,  160,  161. 

Again :  Plaintiffs  who  have  no  common  interest,  but  assert  dis- 
tinct and  several  claims  against  one  and  the  same  defendant,  can- 
not be  joined. 

Story's  Eq.  PL,  section  279. 

On  the  other  hand,  where  there  is  a  community  of  interests 
among  coplaintiffs  desiring  the  same  relief  against  a  common  de- 
fendant, they  may  be  joined. 
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It  was  held  in  Ware  vs.  Duke  of  Northumberland.  2  Anstruther  's 
Sep.,  p.  469,  that: 

"Unconnected  parties  might  be  joined  in  one  suit  where 
there  was  a  common  interest  among  them  all,  centering  in 
the  point  in  issue  in  the  cause." 

This  doctrine  is  strongly  approved  by  Chancellor  Kent  in  Brick- 
enhoff  et  als.  vs.  Browns,  where  different  judgment  creditors  united 
in  one  bill  for  discovery  and  account  to  set  aside  impediments  to 
their  remedies  at  law  caused  by  the  fraudulent  acts  of  their  com- 
mon debtor. 

t  Johnson  Chy.,  139,  151,  152. 

Chancellor  Kent  says  at  page  151 : 

"It  is  an  ordinary  case  in  this  court,  for  creditors  to  unite 
or  for  one  or  more,  on  behalf  of  themselves  and  the  rest,  to 
sue  the  representative  of  their  debtor  in  possession  of  the 
assets,  and  to  seek  an  account  of  the  estate. 

"This  is  done  to  prevent  a  multiplicity  of  suits,  a  very 
favorite  object  with  this  court ;  and  this  principle  so  far 
controls  the  other  rule,  which  preserves,  in  some  degree,  an 
analogy  between  pleadings  in  chancery,  and  the  simplicity 
of  declarations  at  common  law.  There  is  no  sound  reason 
for  requiring  the  judgment  creditors  to  separate  their  suits, 
when  they  have  one  common  object  in  view,  ivhich,  in  fact, 
governs  the  whole  case."  (Italics  here  and  elsewhere  ours.) 
Story's  Eq.  PL,  section  286;  see  also  2d  Story's  Eq. 
Jur.,'  sections  853,  854. 

(b)  Ni.r  is  there  any  foundation  whatever  for  the  objection  that 
there  is  a  misjoinder  of  causes  of  action. 

Considering  together  the  two  grounds  of  objection  which  are 
jointly  presented  in  the  first  assignment  of  grounds  of  demurrer 
made  in  the  amended  demurrer  in  the  light  of  the  established  doc- 
trines and  definitions,  we  beg  leave  to  say  that  they  are  both  founded 
upon  «n  utter  misapprehension  of  the  meaning,  scope,  and  purpose 
of  the  bill. 

It  is  impossible  that  there  can  be  any  misjoinder  of  parties  plain- 
tiff, because  there  is  only  one  party  plaintiff.  Virginia,  in  her  cor- 
porate capacity,  is  the  only  plaintiff  in  the  suit.  She  does  not  sue 
in  any  representative  capacity,  though  the  bill  discloses  the  fact 
that,  by  reason  of  the  arrangements  which  she  has  made  with  the 
great  mass  of  the  holders  of  the  bonds  of  the  old  State,  she  does 
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told  in  her  possession  nearly  all  of  those  bonds  as  a  depository,  and 
quoad  the  custody  thereof  that  she  holds  them  in  a  fiduciary  capac- 
ity ;  but  she  does  not  sue  as  trustee,  but  sues  in.  her  own  name,  for 
the  purpose  of  obtaining  the  equitable  relief  to  which  the  bill  shows 
that  she  is  fairly  entitled. 

In  so  far  as  said  bonds  have  been  funded  in  her  own  obligations 
and  discharged  by  her,  she  holds  those  bonds  as  vouchers  and  evi- 
dence of  her  satisfaction  of  the  same  against  the  State  of  West 
Virginia,  who  is,  as  a  proposition  of  public  law  and  of  equity, 
bound  jointly  with  her  to  the  public  creditors  to  pay  the  same,  and, 
as  between  her  and  "West  Virginia,  is  bound  by  contract  to  pay  West 
Virginia's  equitable  proportion  thereof. 

If  Virginia  had  no  personal  interest  in  respect  to  the  bonds  so 
deposited  and  held  by  her  in  a  fiduciary  capacity,  we  would  cheer- 
fully concede  that  she  would  have  no  standing  to  maintain  this  suit 
in  respect  to  these  bonds;  but  Virginia  not  only  has  an  interest,  but 
a  very  great  interest,  in  respect  to  the  unfunded  and  unsatisfied 
bonds  of  the  old  State,  which,  confiding  in  her  fair  dealing,  the  pub- 
lic creditors  have'  entrusted  to  her  custody,  and  in  the  settlement  by 
West  Virginia  of  her  fair  equitable  proportion  of  the  indebtedness 
of  the  undivided  State  represented  by  these  bonds ;  and  that  interest 
is  that  she  shall  be  exonerated,  at  least  to  the  extent  of  West  Vir- 
ginia's liability  therefor,  from  any  obligation  to  pay  the  same. 

To  obtain  such  just  exoneration  she  has  invoked  the  equitable 
jurisdiction  of  this  court. 

Not  only  is  she  entitled  to  maintain  and  prosecute  this  suit,  in 
order  to  obtain  the  exoneration  which,  according  to  the  general  prin- 
ciples of  equity  she  is  entitled  to  be  decreed,  but,  by  the  special  con- 
tract between  her  and  the  parties  entitled  to  these  bonds,  she  has, 
without  any  prejudice  to  the  rights  of  West  Virginia  or  any  viola- 
tion of  any  duty  she  owes  to  West  Virginia,  and  without  doing  any- 
thing of  which  West  Virginia  has  any  ground  whatever  for 
complaint,  acquired  a  still  greater  interest  and  right,  namely,  to 
be  entirely  exonerated  from  any  liability  on  account  of  the  un- 
funded portion  of  the  common  debt  represented  by  the  bonds  so 
deposited  with  her  and  by  the  certificates  which  she  has  issued 
therefor. 

This  interest  is  given  to  her  by  the  express  terms  of  the  contract 
which  she  has  made  with  these  certificate-holders,  who  are  the  own- 
ers of  the  bonds  of  which  she  is  the  custodian,  and  who,  recogniging 
the  enormous  contributions  which  she  has  made  from  her  limited 
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means  to  the  satisfaction  of  the  common  debt,  have  cheerfully 
agreed  to  accept  whatever  amount  this  court  shall  ascertain  to  be 
the  just  and  equitable  proportion  of  the  common  debt  of  the  old 
State  to  be  borne  by  West  Virginia,  in  full  discharge  and  satisfac- 
tion of  any  claim  they  may  have  against  Virginia  and  in  full  acquit- 
tance of  all  demands  against  her.  (See  4th  clause  of  contract,  p.  85 
of  bill.) 

It  will  be  observed  that,  as  has  been  already  suggested,  this  stipu- 
lation, though  it  inures  to  the  protection  and  to  the  interest  of 
Virginia,  in  no  sense  and  by  no  possibility  is  or  can  be  prejudicial 
to  any  right  of  West  Virginia ;  for  under  no  circumstances  could  or 
will  this  agreement  operate  to  add  one  cent  to  the  liability  of  West 
Virginia. 

We  respectfully  submit  that  her  equitable  right  to  exoneration 
from  liability  as  to  these  unsatisfied  and  unfunded  bonds,  of  which 
she  is  the  custodian,  alone  gives  her  a  standing  to  maintain  this  suit 
to  have  West  Virginia's  liability,  not  only  for  the  whole  indebted- 
ness of  the  undivided  State,  but  for  the  bonds  so  deposited  with  herr 
ascertained,  determined,  and  adjudicated ;  and  that  her  contractual 
right  to  exoneration  under  her  agreement  with  the  parties  equitably 
entitled  to  those  bonds  increases  her  interest  and  confirms  her  right 
to  have  such  exoneration  decreed. 

An  authority  of  respectability  and  of  proven  merit  has  said: 

' '  It  was  not  necessary  to  wait  till  some  one  was  damnified 
by  having  paid,  or  having  claim  made  against  him  for  the 
whole ;  a  bill  might  be  filed  to  settle  the  amount  due  from 
each  individual  of  a  body  liable  to  a  common  burden,  and  to 
compel  the  payment  by  each,  of  his  share." 

-     .  2  Spence  Equitable  Juris.,  marginal  p.  662. 

This  suit  is  brought,  as  appears  plainly  from  the  bill,  for  the  pur- 
pose of  obtaining  a  complete  settlement  with  West  Virginia  and  an 
adjustment  of  a  controversy  which  has  vexed  both  States  for  a  gen- 
eration past ;  and  as  a  part  of  this  settlement  and  as  a  necessary  in- 
cident to  it,  and  in  accordance  with  the  manifest  equitable  rights  of 
Virginia  to  have  that  settlement  decreed — 

First,  in  respect  to  some  $25,000,000,  including  principal  and  in- 
terest, of  the  obligations  of  the  original  State,  which  have  been  paid 
off  or  retired  by  the  Commonwealth  of  Virginia  since  her  dismem- 
berment and  the  vouchers  for  which  transaction  she  now  holds  in 
her  treasury ;  and  as  to  this  she  invokes  the  equitable  jurisdiction  of 
this  court  for  contribution  from  West  Virginia  to  the  extent  of 
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West  Virginia's  liability  on  account  of  the  common  obligations 
which  Virginia  has  thus  paid  off  and  retired ;  and, 

Second,  to  obtain  the  exoneration  to  which  she  is  entitled  in  re- 
spect to  the  unsettled  and  unfunded  one-third  of  the  debt  of  the 
undivided  State,  the  obligations  evidencing  which  have  been  de- 
posited with  her. 

There  is  no  possible  conflict  between  or  inconsistency  in  the  two 
kindred  and  associated  rights  of  contribution  and  of  exoneration 
thus  possessed  by  Virginia,  or  in  the  assertion  of  the  same  in  one 
common  suit.  Indeed,  it  is  proper  and  right  that  they  should  be 
asserted  and  united  in  one  suit,  and  it  would  be  ground  of  objection 
not  to  include  them  in  one  suit. 

This  would  be  true,  even  if  there  were  more  than  one  party,  who 
had  such  rights,  plaintiff  to  the  bill ;  but,  in  the  nature  of  things, 
there  is  and  can  be  but  one  party  plaintiff  here,  because  there  is  only 
one  Commonwealth  of  Virginia;  and,  as  to  her,  " there  is  a  common 
interest  centering  in  the  point  of  issue  in  the  cause,  "and,  in  every 
phase  and  aspect  of  the  cause,  a  common  right  in  her  capacity  as  a 
creditor  of  West  Virginia  in  respect  to  so  much  of  the  common  debt 
as  Virginia  has  settled  and  paid  off  in  full,  and  in  her  capacity  of. 
co-obligor  of  West  Virginia  as  to  so  much  of  the  common  debt  as 
remains  unsatisfied,  to  have  a  settlement  and  ascertainment  and 
adjudication  of  the  equitable  proportion  of  the  debt  of  the  undi- 
vided States  which  West  Virginia  should  pay. 

The  effect  and  logical  consequence  of  such  an  ascertainment  and 
adjudication  will  necessarily  be  to  obtain  contribution  to  Virginia 
by  West  Virginia  to  the  extent  of  West  Virginia's  equitable  liabil- 
ity to  make  such  contribution,  and  to  obtain  exoneration  of  Virginia 
from  any  farther  liability  on  account  of  the  common  debt  of  the  old 
State ;  and  this  is  the  ultimate  relief  to  which  Virginia  is  justly  and 
equitably  entitled,  upon  the  showing  made  by  her  bill.. 

Again,  the  two  causes  of  complaint  united  in  this  bill,  and  on 
which  relief  is  prayed,  are : 

1.  The  liability  of  West  Virginia  to  Virginia  for  her  reasonable 
and  just  contributive  share  of  the  public  debt  of  Virginia  as  of  the 
1st  of  January,  1861. 

This  liability  rests  upon  several  distinct  and  evident  grounds : 

(a)  On  the  principle  of -public  law,  that  "where  a  State  is  divid- 
ed into  two  or  more  States,  in  the  adjustment  of  liabilities  between 
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each  other  the  debts  of  the  parent  State  should  be  ratably  appor- 
tioned among  them"     (Hartman  vs.  Greenhow,  102  U.  S.,  877. 

(6)  On  the  ordinance  of  the  convention  of  Virginia  of  August 
20,  1861,  "to  provide  for  the  formation  of  a  new  State  out  of  the 
portion  of  the  territory  of  this  State,"  by  section  9  of  which  ordi- 
nance it  was  provided  that  ' '  the  new  State  shall  take  upon  itself  a 
just  proportion  of  the  public  debt  of  the  Commonwealth  of  Virginia 
prior  to  the  first  day  of  January,  1861,"  &c. 

(c)  On  the  constitution  formed  by  the  State  of  West  Virginia 
and  submitted  to  Congress,  and  on  which  West  Virginia  was  admit- 
ted into  the  Union  (Virginia  vs.  West  Virginia,  11  Wall,  43). 

By  section  8  of  article  8  of  said  constitution  it  was  provided 
that — 

"An  equitable  proportion  of  the  public  debt  of  the  Com- 
monwealth of  Virginia  prior  to  the  first  day  of  January, 
1861,  shall  be  assumed  by  this  State,  and  the  legislature 
shall  ascertain  the  same  as  soon  as  may  be  practicable,  and 
provide  for  the  liquidation  thereof  by  a  sinking  fund  suffi- 
cient to  pay  the  accruing  interest  and.  redeem  the  principal 
within  thirty-four  years." 

2.  Under  and  by  virtue  of  the  act  of  the  General  Assembly  of  the 
restored  government  of  Virginia,  passed  February  3,  1863,  property 
of  the  Commonwealth  of  Virginia,  to  the  amount  in  value  of  several 
millions  of  dollars,  was  transferred  from  Virginia,  and  was  delivered 
to  and  received  by  West  Virginia,  on  the  express  condition  that ' '  the 
State  of  West  Virginia  shall  duly  account  for  the  same  in  the  settle- 
ment hereafter  to  be  made  with  this  State,  provided  that  no  such 
property,  stocks  and  credits  shall  have  been  obtained  since  the  or- 
ganization of  the  State  government." 

And  by  act  of  the  same  General  Assembly,  passed  February  4, 
1863,  the  sum  of  one  hundred  and  fifty  thousand  dollars  ($150,000) 
was  appropriated  and  subsequently  paid  over  to  West  Virginia,  and 
by  the  same  act  all  moneys  and  balances  in  the  treasury  of  Virginia 
not  otherwise  appropriated  were  approiated  to  the  said  State  of 
West  Virginia. 

It  is  too  plain  and  obvious  to  be  questioned,  that  both  of  the  two 
above-recited  grounds  of  complaint  grew  out  of  and  formed  material 
parts  of  the  same  transaction,  viz,  the  generation  of  the  new  State 
of  West  Virginia  and  its  necessary  sustenance  and  support  while  in 
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her  infancy.  By  her  very  birth,  West  Virginia  incurred  the  liabil- 
ity for  her  just  proportion  of  the  public  debt  of  Virginia.  It  was 
in  fact  and  in  law  her  debt  as  much  as  it  was  the  debt  of  Virginia. 
She  inherited  it.  It  was  congenital.  Then,  at  her  birth,  West  Vir- 
ginia was  wholly  without  resources  or  means  for  maintaining  herself 
and  continuing  her  political  existence  twenty-four  hours  save  by  the 
money  and  property  of  Virginia  which  fell  into  her  hands.  The 
appropriation  of  this  money  and  property  to  the  uses  of  West  Vir- 
ginia created  a  debt  of  so  high  an  obligation  that,  even  without  the 
express  condition  on  which  it  was  given  and  received,  she  would  be 
compelled  to  account  for  it. 

Can  there  be  doubt,  then,  for  one- moment  that  these  two  grounds 
of  complaint  are  so  intimately  and  essentially  connected  as  that, 
had  this  complainant  brought  her  separate  bill  on  each  ground,  this 
court  would,  to  avoid  so  useless  multiplicity  of  actions,  have  con- 
solidated or  caused  them  to  be  heard  together  ?  The  people  who  ap- 
peared as  the  citizens  of  the  restored  governmnt  of"  Virginia  and 
who  formd  the  conventions  and  General  Assemblys  by  which  ordi- 
nances were  framed  for  the  creation  of  the  new  State  of  West 
Virginia — and  consent  was  given  in  the  name  of  Virginia  for  the 
creation  of  such  new  State — and  who  appropriated  millions  of  dol- 
larsi  in  value  of  the  property  of  Virginia  for  the  use  of  West  Vir- 
ginia were,  it  may  be,  in  legal  contemplation,  citizens  of  Virginia  up 
to  the  20th  day  of  June,  1863 ;  but  on  that  day  these  same  people 
became  citizens  of  West  Virginia  and  thenceforth  sat  in  conventions 
of  her  people  and  in  her  halls  of  legislation.  But  before  this  trans- 
formation took  place,  and  in  contemplation  of  its  assured  coming, 
they,  as  citizens  of  Virginia,  appropriated  all  her  property  within 
their  reach  and  gave  it  to  the  embryo  State. 

So  it  appears  by  the  allegations  of  this  bill,  which  must  be  taken 
here  to  be  true,  that  West  Virginia  is  justly  liable  on  many  grounds 
for  a  just  proportion  of  the  public  debt  of  her  parent  State,  Virgin- 
ia ;  that  West  Virginia  has  not  only  repudiated  and  openly  disavow- 
ed all  such  liability,  but  that  she  has  appropriated  to  her  own  use 
a  large  amount  in  value  of  the  public  property  of  Virginia,  which 
Virginia  might  properly  have  applied,  as  part  of  her  public  assets, 
to  the  payment  of  her  public  debt ;  and  now,  when  by  this  bill  in 
equity  Virginia  calls  on  West  Virginia  to  account  for  the  property 
'  which  she  has  appropriated  and  applied  to  her  own  uses,  and  to 
come  in  before  this  court  and  have  her  propertion  of  the  public  debt 
ascertained,  West  Virginia,  by  her  demurrer,  protests  that  the  part 
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of  the  public  debt  which  she  owes  and  the  part  of  the  public  assets 
which  she  has  appropriated  to  her  own  use  are  two  subjects  of  com- 
plaint so  distinct  and  unconnected  as  should  relieve  her  from  mak- 
ing answer  to  the  bill. 

Counsel  for  the  defendant  rely  upon  the  decision  of  this  court  in 
the  cases  of  New  York  vs.  Louisiana  and  New  Hampshire  vs.  Louisi- 
ana, 108  U.  S.,  78 ;  but,  as  has  already  been  made  apparent,  this  case 
is  entirely  different  in  fact  and  in  principle  from  those  cases ;  in- 
deed, there  is  no  analogy  between  them. 

Neither  the  State  of  New  York  or  New  Hampshire  had  any  direct 
or  personal  interest  in  the  bonds  of  Louisiana  or  in  the  subject- 
matters  of  controversy  in  those  suits,  but  were  mere  volunteers,  self- 
constituted  trustees,  without  sustaining  any  relation,  or  interest,  or 
obligation,  or  liability  in  regard  to  the  bonds,  or  to  any  question 
presented  in  those  causes. 

While  it  may  be  true  that,  as  to  the  custody  of  some  of  these 
unsatisfied  bonds,  Virginia  sustains  the  relation  of  trustee,  she  has 
an  enormous  interest  as  to  those  bonds — an  interest  as  substantial 
and  as  real,  if  not  in  fact  as  great,  as  if  she  had  actually  paid  these 
bonds  in  full. 

(2.) 

The  next  ground  of  demurrer  assigned  by  the  defendants  is : 

"That  this  court  has  no  jurisdiction  of  either  the  parties 
to  or  the  subject-matter  of  this  action,  because  it  appears 
by  the  said  bill  that  the  matters  therein  set  forth  do  not  con- 
stitute, within  the  meaning  of  the  Constitution  of  the  United 
States,  such  a  controversy,  or  such  controversies,  between  the 
Commonwealth  of  Virginia  and  the  State  of  "West  Virginia 
as  can  be  heard  and  determined  in  this  court,  and  this  court 
has  no  power  to  render  or  enforce  any  final  judgment  or  de- 
cree therein." 

This  ground  of  objection  is  based  upon  two  postulates,  each  of 
which,  we  respectfully  submit,  is  fallacious  as  applied  to  this  case. 

The  first  is,  as  we  understand  the  position  of  defendant's  counsel, 
that  the  judicial  power  of  the  United  States  and  the  jurisdiction 
conferred  by  section  2  of  article  hi  of  the  Constitution  of  the  United 
States  upon  the  Supreme  Court  over  ' '  controversies  between  two  or 
more  States"  does  not  embrace  a  controversy  such  as  is  presented 
here,  or  any  other  controversy  which,  like  the  one  here,  is  based  up- 
on any  pecuniary  obligation  or  liability  of  a  State ;  that  while  it  does 
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not  confer  jurisdiction  upon  the  Supreme  Court  of  the  United 
States  over  certain  controversies  between  States,  the  word  "contro- 
versy ' '  as  used  in  that  section  of  the  Constitution,  does  not  embrace 
any  controversy  in  regard  to  any  pecuniary  matter. 

This  second  postulate  which  defendant's  counsel  must  maintain 
to  support  the  above  objection  is  necessarily  that  the  language  of 
the  Constitution  referred  to  does  not  confer  jurisdiction  in  any  case 
in  which  the  court  has  no  power  to  render  "or  enforce  and  make 
effective  its  final  judgment  thereon,  and  that  this  court  cannot  ren- 
der or  enforce  its  final  judgment  or  decree  making  effective  the  relief 
sought  by  the  plaintiff. 

We  will  now  consider  this  two  fold  ground  of  objection : 

(a)  Can  it  be  true  that  the  word  "controversy"  as  thus  used  in 
section  2  of  article  in  of  the  Constitution  can  be  fairly  given  any 
such  narrow  construction  and  confined  by  any  such  forced  and  re- 
stricted limitations? 

It  will  be  observed  that  precisely  the  same  word  defiops  the  jur- 
isdiction of  this  court  ac  to  "controversies  between  citizens  of  dif- 
ferent States." 

Judge  St.  George  Tucker,  in  discussing  the  judiciary  clauses  of 
the  United  States  Constitution,  says,  in  his  appendix  to  Tucker's 
Blackstone,  vol  1,  p.  120,  edition  of  1892 : 

' '  The  word  '  controversies, '  as  here  used,  must  be  under- 
stood as  relating  to  such  as  are  of  civil  nature.  It  is  proba- 
bly unknown  in  any  other  sense,  as  I  do  not  recollect  ever  to 
have  heard  the  expression  'criminal  controversy.'  As  here 
applied,  it  seems  particularly  appropriate  to  such  disputes 
as  might  arise  between  the  United  States  and  any  one  or 
more  States,  respecting  territorial  or  fiscal  matters;  or  be- 
tween the  United  States  and  their  debtors,  contractors  and 
agents.  This  construction  is  confirmed  by  the  application  of 
the  word  in  the  ensuing  clauses,  where  it  evidently  refers  to 
disputes  of  a  civil  nature  only,  such,  for  example,  as  may 
arise  between  two  or  more  States,  or  between  citizens  of  dif- 
ferent States,  or  between  a  State  and  the  citizen  of  another 
State,  none  of  which  could  possibly  be  supposed  to  relate  to 
such  as  are  of  a  criminal  nature." 

It  is  to  be  presumed  that  the  framers  of  the  Constitution  did  not 
design  by  the  use  of  the  same  identical  expression  to  confer  one  jur- 
isdiction upon  the  federal  courts  as  to  matters  of  dispute  between 
States  and  another  jurisdiction  as  to  matters  of  dispute  between  cit- 


242  COMMONWEALTH  OF  VIRGINIA  VS. 

izens  of  different  States.  In  other  words,  if  the  words  ' '  controver- 
sies between  two  or  more  States ' '  do  not  embrace,  nnder  any  circum- 
stances, in  the  one  case  controversies  growing  out  of  contracts  or 
liabilities  for  the  payment  of  money,  the  words  "controversies  be- 
tween citizens  of  different  States"  cannot  be  fairly  construed  to 
embrace  any  controversies  of  a  pecuniary  character ;  and  yet  we  are 
surely  within  the  limits  when  we  say  that  a  large  majority  of  the 
"controversies  between  citizens  of  different  States"  of  which  the 
federal  courts  have  from  their  foundation  taken  jurisdiction  have 
been  controversies  arising  out  of  contracts  for  the  payment  of 
money. 

But  it  is  urged  that  it  is  derogatory  to  the  dignity  of  a  State  to 
have  it  impleaded  in  any  court  upon  any  contract,  or  obligation  or 
promise  which  a  State  may  have  made. 

Whether  this  be  true  or  not  is  immaterial,  if  it  be  true  (and  as 
to  this  there  can  be  no  question)  that  the  States,  by  coming  into  the 
Union  and  accepting  the  Constitution  of  the  United  States  as  their 
supreme  law,  have  agreed  to  submit  their  controversies  to  the  su- 
preme tribunal  created  by  that  Constitution  and  clothed  by  it  with 
jurisdiction  of  just  such  controversies. 

And  is  it  any  more  derogatory  to  the  dignity  of  a  State  for  it  to 
be  impleaded  in  this  impartial  tribunal  in  a  controversy  involving 
such  important  and  far-reaching  questions  of  public  obligation  and 
of  public  right  as  are  presented  in  this  cause  than  it  would  be  to 
be  impleaded  in  this  court  upon  the  question  as  to  whether  one  State 
had  encroached  upon  the  territorial  limits  of  another  State ;  or  as  to 
whether  it  was  improperly  allowing  its  citizens  to  pollute  the  waters 
flowing  through  its  territory  and  by  the  territory  of  another  State, 
or  that  it  was  in  violation  of  the  rights  of  a  neighboring  State,  di- 
verting, dissipating,  and  absorbing  streams  of  water  rising  in  one 
State  and  preventing  their  natural  flow  in  the  territory  of  another 
State;  or  that  it  was  doing  any  one  of  the  things  for  which  States 
have  been  impleaded  under  jurisdiction  recognized  and  approved  by 
this  Court? 

We  are  unable  to  see  that  there  is  any  surrender  of  the  dignity  of 
a  State  in  that  it  submits,  or,  if  recalcitrant,  is  compelled  to  submit, 
its  controversies  to  the  adjudication  of  a  tribunal  of  its  own  crea- 
tion and  selection  for  the  settlement  of  any  question -of  controversy 
involving  property  rights,  or  any  other  direct  interests  of  a  State 
in  its  corporate  capacity,  or  of  the  people  of  a  State  represented  by 
the  government  of  the  State. 
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It  is  urged  that  a  State  cannot  be  sued  without  her  consent ;  but, 
as  has  been  repeatedly  decided  by  this  court,  all  of  the  States  have, 
in  most  solemn  iorm,  given  their  consent  to  the  jurisdiction  of  this 
court  over  all  civil  controversies  which  may  arise  between  them. 

A  careful  review  of  all  the  decisions  of  this  court  which  throw 
light  upon  this  subject,  We  think,  justifies  us  in  the  view  that  this 
is  no  longer  a  debatable  question. 

The  word  "controversy"  asused  in  this  section  of  the  Constitu- 
tion has  been  repeatedly  passed  upon  and  intrepreted  by  this  court. 
Not  only  has  its  meaning  been  fixed  by  this  court  in  approving  the 
jurisdiction  taken  by  the  circuit  courts  of  the  United  States  of  hun- 
dreds of  controversies  of  a  pecuniary  character  ' '  between  citizens  of 
different  States, ' '  but  it  has  been  repeatedly  given  a  similar  signifi- 
cance and  interpretation,  and  the  jurisdiction  of  this  court  sustained 
in  respect  to  controversies  to  which  States  were  parties  and  in  re- 
spect to  controversies  to  which  the  United  States  has  been  a  party, 
as  to  which  the  definition  and  limitation  of  the  jurisdiction  con- 
ferred by  the  Constitution  is  defined  by  precisely  the  same  word, 
"controversies."  And  so  we  say  that,  if  this  court  has  jurisdiction 
of  any  controversies  arising  out  of  demands  for  money,  or  obliga- 
tions for  the  payment  of  money,  between  States,  then  neither  this 
court  nor  any  other  federal  court  could  have  jurisdiction  of  any 
such  pecuniary  "controversy  between  citizens  of  different  States,'" 
or  of  controversies  to  which  a  State  is  a  party,  or  of  a  controversy 
to  which  the  United  States  is  a  party,  for  in  each  case  the  jurisdic- 
tion is  conferred  by  precisely  the  same  language. 

And  such  we  understand  to  be  the  doctrine  established  by  the  de- 
cisions of  this  court. 

The  first  case  in  which  this  question  arose  was  that  of  Chisholm, 
ex'r,  vs.  Georgia,  2  Dal.,  p.  419,  in  which  this  court  held  that  the 
judicial  power  of  the  United  States  and  the  original  jurisdiction  of 
the  Supreme  Court,  as  conferred  by  section  2,  article  in  of  the  Con- 
stitution, embraced  a  demand  for  money  asserted  against  a  State  by 
a  citizen  of  another  State  in  an  ordinary  action  of  assumpsit,  and 
that  such  a  case  presented  a  "controversy"  within  the  meaning  of 
that  section  of  the  Constitution. 

Mr.  Justice  Iredell  alone  dissented,  not  as  to  the  construction 
given  by  the  majority  of  the  court  to  the  word  "controversy,"  but 
as  to  the  decision  of  the  majority  of  the  court  in  construing  section 
2  of  article  in  so  as  to  extend  the  jurisdiction  of  the  federal  courts 
to  a  pecuniary  demand  asserted  by  a  citizen  of  one  State  against 
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another  State.  He  held  and  argued  that  the  language  used  in  the 
Constitution,  taken  as  a  whole  and  construed  in  the  light  of  the  his- 
torical facts  which  he  mentioned,  was  not  designed  to  give  the  fed- 
eral courts  jurisdiction  of  a  suit  by  any  individual  against  a  sover- 
eign State  upon  any  merely  pecuniary  demand ;  but  it  is  an  exceed- 
ingly significant  circumstance  that  Mr.  Justice  Iredell  was  con- 
strained to  hold,  and  he  did  declare,  that — 

' '  The  Supreme  Court  hath,  therefore,  first,  exclusive  juris- 
diction in  every  controversy  of  a  civil  nature;  1st.  Between 
two  or  more  States.  2nd.  Between  a  State  and  a  foreign 
State.  3rd.  Where  a  suit  or  proceeding  is  depending 
against  ambassadors,  other  public  ministers,  or  their  domes- 
tics, or  domestic  servants.  Second.  Original,  but  not  ex- 
clusive jurisdiction,  1st,  between  a  State  and  citizens  of  other 
States.  2d.  Between  a  State  and  foreign  citizens  or  subjects. 
3d.  Where  a  suit  is  brought  by  ambassadors,  or  other  public 
ministers.  4th.  Where  a  consul  or  vice-consul,  is  a  party." 
Id.,  p.  431. 

Had  that  suit,  like  this,  been  a  suit  between  two  States ;  had  that 
been  a  suit  by  South  Carolina  vs.  Georgia,  upon  a  demand  for  mon- 
ey, there  cannot  be  a  doubt  but  that  this  court,  as  then  constituted, 
would  have  unanimously  maintained  its  jurisdiction.  And  such  is 
the  meaning  and  effect  of  the  decision  of  all  the  Judges. 

It  may  be  fairly  claimed  that  the  ruling  of  the  majority  of  the 
court  in  Chisholm,  ex'r,  vs.  Georgia  has  been  questioned,  if  not 
overruled,  as  to  the  suability  of  a  State  by  any  private  citizen  inde- 
pendently of  the  eleventh  amendment,  and  the  opinion  of  Mr. 
Justice  Iredell  in  that  case  affirmed  by  the  opinion  of  this  court,  as 
formulated  by  Mr.  Justice  Bradley  in  Hans  vs.  Louisiana,  134  U. 
S.,  p.  1 ;  but  it  will  be  seen  that  Mr.  Justice  Bradley,  in  the  interest- 
ing opinion  referred  to,  affirms  and  approves  the  opinion  and  the 
views  of  Mr.  Justice  Iredell  in  the  Chisholm  case;  and  Mr.  Justice 
Iredell,  in  his  opinion  so  unqualifiedly  affirmed,  as  we  have  seen, 
held  that  this  court  had  jurisdiction  "in  every  controversy  of  a  civil 
nature  oetween  two  or  more  States,"  though  he  held  that  jurisdic- 
tion was  not  conferred  upon  it  of  a  controversy  between  an  individ- 
ual plaintiff  suing  a  State  upon  a  pecuniary  demand. 

There  can  be  no  doubt  that  the  decision  and  reasoning  of  all  the 
judges  in  the  case  of  Chisholm,  ex'r,  vs.  Gerogia  confirms  every 
contention  made,  for  the  plaintiff  in  this  case  as  to  the  rightful  and 
necessary  jurisdiction  of  this  court  over  a  controversy  of  the  kind 
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presented  here  between  the  Commonwealth  of  Virginia  and  the 
State  of  "West  Virginia. 

The  question  of  the  nature  and  extent  of  the  jurisdiction  con- 
ferred upon  this  court  by  article  III  of  the  Constitution  in  respect 
to  controversies  to  which  a  State  is  a  party,  and  also  as  to  controver- 
sies between  two  or  more  States,  was  exhaustively  discussed  by 
Chief  Justice  Marshall  in  Cohens  vs.  Virginia,  6  Wheat.,  pp.  364, 
375-440. 

In  considering  the  effect  of  the  adoption  of  the  11th  amendment 
upon  that  jurisdiction  the  Chief  Justice,  at  pages  405-6,  says : 

"This  leads  to  a  consideration  of  the  11th  amendment. 

"It  is  in  these  words :  ' The  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity  commneced  or  prosecuted  against  one  of  the  United 
States,  by  citizens  of  another  State,  or  by  citizens  or  subjects 
of  any  foreign  State.' 

"It  is  a  part  of  our  history,  that,  at  the  adoption  of  the 
Constitution,  all  the  States  were  greatly  indebted;  and  the 
apprehension  that  these  debts  might  be  prosecuted  in  the 
federal  courts  formed  a  very  serious  objection  to  that  instru- 
ment. Suits  were  instituted;  .and  the  court  maintained  its 
jurisdiction.  The  alarm  was  general;  and,  to  quiet  the  ap- 
prehensions that  were  so  extensively  entertained  this  amend- 
ment was  proposed  in  Congress,  and  adopted  by  the  State 
legislatures.  That  its  motive  was  not  to  maintain  the  sov- 
ereignty of  a  State  from  the  degradation  supposed  to  attend 
a  compulsory  appearance  before  the  tribunal  of  the  nation, 
may  be  inferred  from  the  terms  of  the  amendment.  It  does 
not  comprehend  controversies  between  two  or  more  States,  or 
between  a  State  and  a  foreign  State.  The  jurisdiction  of  the 
court  still  extends  to  these  cases ;  and  in  these  a  state  may 
still  be  sued.  We  must  ascribe  the  amendment,  then,  to  some 
other  cause  than  the  dignity  of  a  State.  There  is  no  diffi- 
culty in  finding  this  cause.  Those  who.  were  inhibited  from 
commencing  a  suit  against  a  State,  or  from  prosecuting  one 
which  might  be  commenced  before  the  adoption  of  the 
amendment,  were  persons  who  might  probably  be  its  credit- 
ors. There  was  not  much  reason  to  fear  that  foreign  or  sister 
states  would  be  creditors  to  any  considerable  amount,  and 
there  was  reason  to  retain  the  jurisdiction  of  the  court  in 
those  cases,  because  it  might  be  essential  to  the  preservation 
of  peace.  The  amendment,  therefore,  extended  to  suits  com- 
menced or  prosecuted  by  individuals,  but  not  to  those 
brought  by  States." 

And  at  page  378,  in  defining  the  jurisdiction  of  this  court  in  this 


246  COMMONWEALTH  OF  VIRGINIA  VS. 

class  of  cases  in  which  its  jurisdiction  by  the  terms  of  the  Constitu- 
tion is  determined  by  the  character  of  the  parties,  the  Chief  Justice 
uses  this  language,  which  would  seem  to  be  conclusive  as  applied  to 
this  case: 

'i 
"In  the  second  class,  the  jurisdiction  depends  entirely  on 
.  the  character  of  the  parties..  In  this  are  comprehended  '  con- 
troversies between  two  or  more  States,  between  a  State  and 
citizens  of  another  State,  and  between  a  State  and  foreign 
States,  citizens  or  subjects.'  If  these  be  the  parties,  it  is  en- 
tirely unimportant  what  may  be  the  subject  of  controversy. 
Be  it  what  it  may,  these  parties  have  a  constitutional  right  to 
come  into  the  courts  of  the  Union." 

It  has  been  argued  that  these  rulings  of  the  Chief  Justice  were 
obiter  dicta.  They  were  entirely  pertinent  to  the  great  question 
which  he  was  considering  and  had  a  direct  bearing  upon  it.  The 
question  which  the  court  had  to  review  was  what  was  the  character 
of  the  controversies  over  which  it  had  jurisdiction  under  article  III 
of  the  Constitution,  after  the  adoption  of  the  11th  amendment ;  and 
it  was  necessary  in  that  connection  for  the  court  to  construe  the 
word  "controversy"  as  used  in  that  article. 

The  opinion  was  one  of  the  most  lucid  and  ablest  which  ever  came 
from  the  mind  of  the  great  Chief  Justice.  It  was  evidently  well 
and  carefully  considered. 

Under  such  circumstances  a  conclusion  which  he  so  deliberately 
reached  and  so  clearly  expressed  ought  to  have  the  greatest  weight. 

It  may  also  be  justly  claimed  that  the  expressions  in  opinions  in 
two  or  three  later  cases,  which  are  claimed  to  be  inconsistent  with 
the  views  of  Chief  Justice  Marshall,  are  all  of  them  far  more  em- 
phatically obiter  than  were  his  conclusions  as  above  quoted. 

It  is  to  be  presumed,  of  course,  that  the  controversies  to  which 
the  Chief  Justice  referred  were  controversies  in  a  judical  sense ; 
that  is  to  say,  justiciable  controversies ;  but  where  has  it  ever  been 
held  by  any  court  anywhere  that  a  controversy  arising  out  of  a  con- 
tract for  the  payment  of  money  was  not  justiciable  f 

Since  money  supplanted  barter  in  the  dealings  and  contracts  of 
mankind,  and  since  courts  for  the  adjudication  of  civil  controversies 
have  been  established,  a  great  part  of  the  disputes  which  have 
grown  out  of  the  contracts  of  mankind  have  been  controversies  about 
the  payment  of  money.  They  have  not  been  "solvable"  by  the 
courts  but  they  are  generally  more  really  "solvable,"  for  principles 
of  justice  and  right  and  more  edequate  relief  can  usually  be  admin- 
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istered  in  respect  to  them  than  in  respect  to  some  other  descriptions 
of  controversy  which  have  been  held  to  be  justiciable  by  this  court. 
For  instance,  the  prevention  of  the  flow  of  polluted  water  from  the 
State  under  whose  authority  it  has  been  contaminated,  along  the 
borders  of  another  State,  the  health  of  whose  inhabitants  is  preju- 
diced by  the  flow  of  such  polluted  water  by  their  shores,  as  in  Mis- 
souri vs.  Illinois,  180  U.  S.,  p.  208 ;  or  the  prevention  of  the  undue 
retarding  and  diminution  of  the  natural  flow  of  rivers  by  the  State 
in  which  they  have  their  source  into  the  State  through  which  they 
have  their  natural  exit,  as  in  Kansas  vs.  Colorado,  185  U.  S.,  p.  125 ; 
or,  indeed,  the  establishment  of  a  disputed  boundary  line  between 
co-terminous  States,  as  in  Rhode  Island  vs.  Massachusetts,  and  a 
number  of  later  cases  where  this  court  has  taken  jurisdiction  of 
such  controversies. 

In  Missouri  vs.  Illinois,  180  U.  S.,  240,  Mr.  Justice  Shir  as,  after 
reviewing  at  great  length  the  cases  decided  under  the  constitutional 
provision  giving  this  court  original  jurisdiction  in  controversies  be- 
tween two  States,  says : 

"The  cases  cited  show  that  such  jurisdiction  has  been  ex- 
ercised in  cases  involving  boundaries  and  jurisdiction  over 
lands  and  their  inhabitants,  and  in  cases  directly  affecting 
the  property,  rights  and  interests  of  a  State.  But  such  cases 
manifestly  do  not  cover  the  entire  field  in  which  such  contro- 
versies may  arise,  and  for  which  the  Constitution  has  pro- 
vided a  remedy;  and  it  would  be  objectionable,  and  indeed, 
impossible,  for  the  court  to  anticipate  by  definition  what  con- 
troversies can  and  what  cannot  be  brought  within  the  orig- 
inal jurisdiction  of  this  court." 

This  cpiestion  has  been  directly  passed  upon  by  this  court  and  its 
jurisdiction  over  controversies  arising  upon  pecuniary  demands  has 
been  sustained  in — 

Georgia  vs.  Brailsford,  2  Del.,  p.  402 ; 
Texas  vs.  White,  7  Wal.,  p.  700; 
Florida  vs.  Anderson,  91  U.  S.,  p.  667 ; 
Alabama  vs.  Burr  et  als.,  115  U.  S.,  p.  413 ; 

and  even  more  emphatically  and  conclusively  in — 

United  States  vs..  North  Carolina,  136  U.  S.,  p.  211 ; 

United  States  vs.  Texas,  143  U.  S.,  p.  621 ;  and 

United  States  vs.  Michigan,  190  U.  S.,  pp.  379,  396,  406. 
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The  three  last  eases  would  seem  to  be  entirely  decisive  of  the 
question. 

The  very  language  under  which  this  court  took  jurisdiction  of 
these  cases,  all  involving  pecuniary  demands  of  the  United  States 
against  the  several  defendant  States,  is  used  in  the  Constitution  to 
confer  jurisdiction  upon  this  court  of  controversies  between  States ; 
and  if  that  language  in  the  one  case  gave  this  court  jurisdiction  of  a 
controversy  arising  out  of,  or  asserted  upon,  a  pecuniary  demand, 
by  a  logical  and  inevitable  consequence  it  gives  this  court  jurisdic- 
tion of  a  similar  controversy  between  States. 

It  may  possibly  be  contended  that  the  question  of  jurisdiction  was 
not  raised  in  United  States  vs.  North  Carolina,  136  U.  S.,  p.  211,  but 
such  contention  would  be  idle,  because  this  court,  and  no  other  fed- 
eral court,  according  to  the  uniform  decisions  of  this  court,  can, 
even  by  consent  of  parties,  exercise  jurisdiction  in  any  case  in  which 
such  jurisdiction  has  not  been  conferred  upon  it  by  the  Constitution 
or  by  valid  act  of  Congress. 

This  question  arose  in  United  States  vs.  Texas,  143  U.  S.,  p.  621, 
supra,  where,  at  page  642,  this  court,  through  Mr.  Justice  Harlan 
delivering  its  opinion,  said: 

' '  The  cases  in  this  court  show  that  the  f ramers  of  the  Con- 
stitution did  provide,  by  that  instrument,  for  the  judicial 
determination  of  all  cases  in  law  and  equity  betiveen  tivo  or 
more  States,  including  those  involving  questions  of  boundary. 
Did  they  omit  to  provide  for  the  judicial  determination  of 
controversies  arising  between  the  United  States  and  one  or 
more  of  the  States  of  the  Union  ?  This  question  is  in  effect 
answered  by  United  States  v.  North  Carolina,  136  U.  S.,  211. 
That  was  an  action  of  debt  brought  in  this  court  by  the 
United  States  against  the  State  of  North  Carolina,  upon 
certain  bonds  issued  by  that  State.  The  State  appeared, 
the  case  was  determined  here  upon  its  merits,  and  judgment 
was  rendered  for  the  State.  It  is  true  that  no  question  ivas 
made  as  to.  the  jurisdiction  of  this  court,  and  nothing  was 
therefore  said  in  the  opinion  upon  that  subject.  But  it  did 
not  escape  the  attention  of  the  court,  and  the  judgment 
woidd  not  have  been  rendered  except  upon  the  theory  that 
this  Court  has  original  jurisdiction  of  a  suit  by  the  United 
States  against  a  State." 

,  And  it  unquestionably  arose  and  was  passed  upon  in  United 
vs.  Michigan,  190  U.  S.,  pp.  379,  396,  406,  which  was  a  suit  for  the 
recovery  of  money,  in  which  this  court,  Mr.  Justice  Peekham  deliv- 
ering its  unanimous  opinion,  at  page  396,  held : 
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"By  its  bill  the  United  States  invokes  the  original  juris- 
diction of  this  "court  for  the  purpose  of  determining  a  contro- 
versy existing  between  it  and  the  State  of  Michigan.  This 
court  has  jurisdiction  of  such  a  controversy,  although  it  is 
not  literally  between  two  States,  the  United  States  being  a 
a  party  on  the  one  side  and  a  State  on  the  other.  This  was 
decided  in  United  States  v.  Texas,  143  U.  S.,  621,  642 ;  36  L. 
Ed.,  285,  292;  12  Sup.  Ct.  Rep.,  488." 

Such  was  also  the  effect  of  the  decision  of  the  majority  of  the 
court  in  South  Dakota  vs.  North  Carolina,  192  U.  S.,  p.  268;  and 
there  is  nothing  in  the  dissenting  opinion  of  the  minority  of  the 
court  in  that  case  inconsistent  with  the  views  for  which  we  contend. 

Again,  we  say  that  it  seems  to  us  the  question  is  no  longer  a  de- 
batable one  in  this  court. 

(6)  Is  there  anything  in  the  contention  that  this  court  cannot 
hear  and  determine  the  questions  presented  in  this  case  because  it 
has,  as  is  alleged,  no  power  to  render  or  enforce  any  final  judgment 
or  decree  therein? 

Let  us  see,  first,  what  is  the  precise  character  of  this  suit  and  what 
is  the  relief  sought,  a  total  misconception  of  which  must  have  oc- 
casioned the  assignment  of  the  ground  of  demurrer  now  being  con- 
sidered. 

The  main  and  real  object  of  the  suit  is  a  settlement  with  "West 
Virginia,  and  to  this  end  a  determination  and  adjudication  by  this 
court  of  the  amount  due  by  that  State  to  Virginia,  upon  the  state  of 
facts  set  forth  in  the  bill. 

West  Virginia  having  refused  to  have  any  accounting,  or  even  to 
negotiate  with  Virginia  upon  the  subject,  it  became  necessary  to  in- 
voke the  equitable  jurisdiction  of  this  court  in  order  that  it  might 
ascertain,  determine,  and  adjudge  the  proportion  of  the  debt  of  the 
original  State  which  it  would  be  equitable  for  West  Virginia  to  pay. 

The  Commonwealth  of  Virginia  would  be  loth  to  believe  that  any 
State  of  the  American  Union  would  disregard  or  disobey  any  decree 
of  this,  the  tribunal  selected  and  empowered  by  all  of  the  States  as 
the  final  arbiter  of  all  civil  controversies  which  may  arise  between 
them,  and  did  not  consider  it  necessary  in  any  such  case,  or  proper 
under  the  circumstances  of  this  case,  to  insert  in  her  bill  a  special 
prayer  asking  this  court  to  summarily  enforce  its  decree  against 
West  Virginia. 

She  cherishes  the  hope  that  there  would  never  be  any  occasion  to 
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ask  the  court  to  award  any  execution  or  take  any  action  for  the  pur- 
pose of  enforcing  such  judgment  as  it  shall  render. 

If  such  occasion  should  ever  arise,  it  will  be  for  the  court  to  then 
decide  by  what  process  or  further  action  it  would  proceed  to  exe- 
cute its  decree. 

It  will  be  time  enough  when  the  proper  accounts  have  been  taken, 
and  the  balance  ascertained,  and  the  sovereign  State  against  whom 
such  balance  may  be  found  has  repudiated  the  liability  and  refused 
to  pay  such  balance,  to  consider  and  decide  whether  the  power  re- 
sides in  this  court  and  the  means  are  at  its  hand  to  enforce  the  pay- 
ment of  the  amount  so  found  to  be  due. 

It  is  enough  for  present  purposes  to  know  that  all  the  States  in 
the  Union  have,  by  the  Constitution  of  their  general  Government, 
covenanted  and  agreed  in  the  most  solemn  form  that  "the  judicial 
power  shall  extend  to  controversies  between  two  or  more  States," 
and  that  "in  all  those  cases  in  which  a  State  shall  be  a  party  the 
Supreme  Court  shall  have  original  jurisdiction. ' ' 

"The  Constitution  of  the  United  States,  with  all  the  pow- 
ers conferred  by  it  on  the  General  Government  and  surren- 
dered by  the  States,  was  the  voluntary  act  of  the  people  of 
the  several  States  deliberately  done,  for  their  own  protec- 
tion and  safety  against  injustice  from  one  another." 
Ableman  vs.  Booth,  21  How.,  p.  521. 

"Some  tribunal  exercising  such  authority,  is  essential  to 
prevent  an  appeal  to  the  sword  and  a  dissolution  of  the  Gov- 
ernment. ' ' 

2  Story  on  Constitution,  sec.  1681. 

The  Supreme  Court  hath  exclusive  jurisdiction  in  every  contro- 
versy of  a  civil  nature  between  two  or  more  States. 
Chisholm  vs.  Georgia,  2  Dall.,  2d  ed..  p.  430. 

These  cases  hold  that  questions  of  boundary,  territorial  right,  and 
property  rights  of  all  kinds  are  proper  for  this  jurisdiction. 
2  Tucker's  Constitution,  p.  784. 

Indeed  it  may  be  needless  to  consider  at  all  the  question  of  wheth- 
er, when  a  decree  shal  ble  made  ascertaining  the  amount  due  by 
West  Virginia,  on  a  full  adjustment  and  accounting  between  the  two 
States,  how  such  an  amount  can  be  obtained  from  the  debtor  State. 
We  may  accept  as  sound  and  true  the  statement  made  by  Mr.  Web- 
ster in  his  letter  to  Baring  Brothers  (Webster's  Works,  vol.  6,  p. 
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539),  that  '"the  security  for  State  loans  is  the  plighted  faith  of  the 
State  as  a  political  community,  resting  on  the  same  basis  as  other 
contracts  with  established  governments ;  that  is-  to  say,  the  good 
faith  of  the  government  making  the  loan,  and  its  ability  to  fulfill 
engagements. ' '  We  may  admit  that  this  is  the  only  sanction  and  se- 
curity on  which  an  individual  who  is  a  public  creditor  may  rely; 
that  this  arises  on  the  creation  of  the  debt  and  continues  so  long  as 
the  debt  exists.  We  recognize  that  no  sovereign  State,  of 
whatever  form  of  goverment,  can  clothe  an  individual  or  another 
State  with  power  to  seize  by  force  upon  its  treasury  and  appropri- 
ate its  resources  without  regard  to  the  needs,  policies,  or  will  of  the 
debtor  State. 

Every  day  judgments  are  rendered  by  this  court  against  the 
United  States  for  money  demands  on  appeals  from  the  Court  of 
Claims ;  but  nowhere  is  power  given  to  this  court  to  award  execution 
of  ftere  facias  against  the  United  States.  Awards  are  made  by  high 
tribunals  and  commissioners  to  whose  arbitrament  claims  for  money 
against  empires,  kingdoms,  and  republics  have  been  submitted,  but 
never  has  power  been  given  to  these  courts  to  enforce  by  judicial 
process  or  physical  force  the  payment  or  satisfaction  of  the  amounts 
which  they  may  ascertain  to  be  due. 

Only  by  appropriation,  regularly  made  by  the  legislative  branch 
of  the  Government,  is  provision  ever  made  for  the  payment  of 
claims,  whether  ascertained  by  judgment,  award,  or  other  legal 
form.  To  that  branch  of  the  Government  alone  may  we  look  for 
the  fulfillment  of  "the  good  faith  of  the  Government." 

We  here  invoke  the  exercise  of  a  long  established  ground  of  equit- 
able jurisdiction  when,  on  the  case  stated  in  the  bill,  we  ask  that  an 
accounting  be  had,  and  that  such  other  and  further  relief  be  granted 
as  the  nature  of  the  case  may  require  and  in  equity  may  be  meet. 

It  is  true  that  in  the  case  of  Gordon  vs.  United  States  the  Su- 
preme Court  declined  to  take  jurisdiction  of  the  case  on  appeal 
from  the  final  action  of  the  Court  of  Claims,  on  the  ground  that  no 
power  had  been  conferred  upon  the  court  to  enforce  its  judgment, 
Chief  Justice  Taney  in  the  opinion  saying : 

"nor  can  Congress  authorize  or  require  this  court  to  express 
an  opinion  on  a  case  where  its  judicial  power  could  not  be 
exercised  and  where  its  judgment  would  not  be  final  and 
conclusive  on  the  rights  of  the  parties,  and  process  of  exe- 
cution awarded  to  carry  it  into  effect. 

"The  award  of  execution  is  a  part,  and  an  essential  part, 
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of  every  judgment  passed  by  a  court  exercising  judicial  pow- 
er. It  is  no  judgment,  in  the  legal  sense  of  the  term,  with- 
out it.  Without  such  an  award  the  judgment  would  be  in- 
operative and  nugatory,  leaving  the  aggrieved  party  without 
a  remedy,"  &c. 

Gordon  vs.  United  States  (Appendix),  117  U.  S.,  p. 
697. 

(Although  a  grave  doubt  exists  as  to  the  authenticity  and  accu- 
racy of  this  alleged  opinion.) 

This  language  was  used  in  considering  and  deciding  a  question  of 
jurisdiction  of  the  Court  of  Claims  where  the  judicial  power  of  the 
United  States  had  not  been  conferred  on  it  by  Congress.  It  is  not 
applicable  to  the  question  presented  here,  which  is  not  as  to  the 
jurisdiction  of  the  court,  but  as  to  its  power  to  enforce  its  writ  of 
execution  against  a  State.  The  question  here  is  not  as  to  the  power 
of  the  arm  to  strike,  but  as  to  the  immunity  of  the  object  from 
wounds. 

Whether  property  or  funds  of  West  Virginia  within  the  jurisdic- 
tion of  this  court,  other  than  property  used  distinctly  for  govern- 
mental purposes,  would  be  liable  to  seizure,  levy,  garnishment,  or 
sale  in  execution  of  or  for  the  purpose  of  coercing  compliance  with 
any  such  decree  in  a  question  which  we  trust  will  never  arise ;  for  we 
are  persuaded  that  any  decree  which  this  court  shall  render  will  be 
accepted  by  both  parties  as  final  and  binding  and  will  be  respected 
and  obeyed.  But  if  a  decree  shall  be  rendered  against  West  Vir- 
ginia, and  that  State  shall  fail  or  refuse  to  respect  it  and  to  comply 
with  its  terms,  it  will  be  time  enough  then  for  this  court  to  decide 
what  farther  action  shall  be  taken  in  the  enforcement  of  its  decree. 

The  supreme  court  of  Louisiana,  in  the  case  of  Carter  vs.  State, 
42  La.  Annual,  930,  in  an  opinion  delivered  by  Judge  Fenner,  has 
shown  why,  from  the  character  of  the  party,  a  writ  of  fieri  facias 
should  not  be  awarded,  and  cannot  be  enforced  .against  a  State. 

"Legislative  acts  authorizing  individuals  to  sue  the  State 
upon  claims  which  the  Legislature,  for  any  cause,  does  not 
see  fit  to  recognize  and  pay,  have  been  of  common  occurrence 
in  this  and  in  other  States.  Their  purpose  and  effect,  as 
commonly  understood,  are'  undoubtedly  nothing  more  than 
to  refer  to  the  judiciary  the  settlement  of  the  question  of 
law  and  fact  involved  in  the  claims,  and  the  determination, 
in  the  form  of  a  judgment,  of  the  rights  of  the  parties.  It  is 
implied,  as  a  matter  of  course,  that  the  legislative  power, 
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after  making  such  a  reference,  will  accept  and  abide  by  the 
judicial  determination,  will  recognize  the  judgment  ren- 
dered as  final  and  conclusive,  and  will,  in  due  and  ordinary 
course,  make  provision  for  the  satisfaction  thereof. 

' '  That  such  was  the  interpretation  of  his  remedy,  adopted 
by  the  plaintiff  himself,  is  evinced  by  his  applications  to  suc- 
cessive General  Assemblies  for  an  appropriation  to  satisfy  his 
judgment. 

"But  to  assume  that,  by  consenting  to  be  sued,  the  Legis- 
lature intended  to  abdicate  its  constitutional  function  of  con- 
trolling and  administering  the  public  funds  and  property 
and  of  appropriating  them  to  such  lawful  purposes  as  it  may 
deem  best,  and  to  delegate  to  the  judicial  department  the 
power  of  seizing  such  property  and  applying  it  to  the  pay- 
ment of  a  particular  debt,  would  be,  beyond  measure,  rash 
and  unjustifiable.  No  such  intention  is  expressed  in  the  act 
or  can  be  fairly  implied  from  its  terms;  and  we' consider  it 
beyond  question  that  no  such  ever  entered  into  the  mind  of 
any  member  of  the  legislative  body.  The  incidents  and  ap- 
purtenances of  ordinary  jurisdiction  have  no  application  to 
a  case  like  this.  Undoubtedly  jurisdiction  granted  to  ren- 
der judgments  between  parties  subject  to  judicial  power  and 
control  implies  power  to  execute  such  judgments.  But  the 
sovereign  is  not  subject  to  judicial  power  and  control  except 
just  so  far  as  it  has  consented  thereto ;  the  moment  the  limit 
of  that  consent  is  reached  the  judiciary  must  instantly  halt. 
Satisfied  as  we  are  that  the  Legislature  has  not  consented 
and  did  not  intend  to  consent  to  .the  execution  of  this  judg- 
ment by  writ  of  fieri  facias,  we  are  bound  to  deny  such  rem- 
edy. 

"Counsel  asks,  of  what  use  is  the  power  to  render  judg- 
ment against  the  State,  if  the  court  is  powerless  to  execute 
the  judgment  ?  That  question  was  anticpiated  by  Mr.  Ham- 
ilton in  the  discussion  of  the  Constitution  of  the  United 
States  before  its  final  adoption.  '  To  what  purpose, '  he  asked, 
'would  it  be  to  authorize  suits  against  sovereign  States  for 
the  debts  they  owe?  How  could  recoveries  be  enforced? 
It  is  evident  that  it  could  not  be  done  without  waging  war 
against  the  contracting  State.'  Federalist,  No.  81.  He  never 
dreamed  that  authorizing  suit  against  a  State  would  imply 
the  right  to  issue  fieri  facias  on  the  judgment. 

"  Puff  endorff  says:  'And  if  the  prince  gives  the  subject 
leave  to  enter  an  action  against  him  in  his  own  courts,  the 
action  itself  proceeds  rather  upon  natural  equity  than  on 
municipal  laws.  For  the  end  of  the  action  is  not  to  compel 
the  prince  to  observe  the  contract,  but  to  persuade  him.' 

"In  England  claims  against  the  Crown  might  be  prose- 
cuted before  certain  courts,  in  the  form  of  petitions  of  right, 
with  the  consent  of  the  King,  but  it  was  held  by  Lord  Mans- 
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field  that  '  if  there  were  a  recovery  against  the  Crown,  appli- 
cation must  be  made  to  Parliament,  and  it  would  come  under 
the  head  of  supplies  for  the  year.'  " 

Macbeth  vs.  Haldimand,  1  Durn.  &  East.,  172. 

We  have  examined  all  the  authorities  quoted  by  counsel,  and  find 
none  of  them  to  support  his  contention.  We  are  quite  certain  that 
no  precedent  exists  sustaining  the  issuance  of  a  fieri  facias  .on  a 
judgment  against  a  sovereign  State  in  her  own  courts,  though  ren- 
dered with  her  own  consent. 

The  only  recourse  for  satisfaction  is  by  application  to  the  Leg- 
islature, with  whom  the  judgment  should  surely  have  great  per- 
suasive force,  but  none  compulsive. 

In  United  States  vs.  North  Carolina,  136  U.  S.,  p.  211,  supra, 
this  court  took  jurisdiction  of  a  suit  brought  by  the  United  States 
against  that  State  for  money  due  upon  bonds  held  by  the  United 
States. 

In  United  States  vs.  Michigan,  190  U.  S.,  pp.  377-406,  already 
referred  to,  this  court  again  took  jurisdiction  of  a  suit  against  Mich- 
igan for  the  recovery  of  money.  At  he  conclusion  of  its  opinion, 
at  page  406,  this  court  unanimously  decided  that — 

' '  There  must  be  a  judgment  overruling  the  demurrer,  but 
as  the  defendant  may  desire  to  set  up  facts  which  it  might 
claim  would  be  a  defense  to  the  complainant's  bill,  we  grant 
leave  to  the  defendant  to  answer  up  to  the  first  day  of  the 
next  term  of  this  court.  In  case  it  refuses  to  plead  furtherr 
the  judgment  will  be  in  favor  of  the  United  States  for  an 
accounting,  and  for  the  payment  of  the  sum  found  due  there- 
on. ' ' 

Every  writ,  process  and  remedy  which  would  be  available  for  the 
enforcement  of  such  a  judgment,  or  for  the  decree  prayed  for  by 
the  plaintiff  in  Unitel  States  vs.  North  Carolina,  136  U.  S.,  p. 
211,  supra,  would  be  available  for  the  enforcement  of  a  decree  in 
this  case  adjudicating  the  amount  of  West  Virginia 's  equitable  con- 
tributive  share  of  the  ante-bellum  debt  of  Virginia. 

If  such  decree  in  United  States  vs.  North  Carolina,  or  the  judg- 
ment directed  in  United  States  vs.  Michigan,  could  not  be  summa- 
rily or  effectively  enforced,  then  it  may  be  that  a  final  decree  in 
this  case  cannot  be  so  enforced. 

But  it  is  equally  true,  and  it  is  a  truth  which  should  conclu- 
sively dispose  of  this  ground  relied  upon  in  the  demurrer,  that  if  the 
inability  of  this  court  to  award  any  execution  or  frame  any  writ 
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which  would  enable  the  United  States  to  enforce  any  such  decree 
or  judgment  against  North  Carolina  or  against  Michigan  did  not 
defeat  the  jurisdiction  of  this  court  in  the  suits  against  those 
States,  a  similar  inability  to  summarily  enforce  a  decree  in  this  case 
against  West  Virginia  by  execution,  levy  and  sale  cannot  defeat 
the  jurisdiction  of  this  court  in  this  suit  against  that  State  for  a 
settlement,  ascertainment,  and  adjudication  of  the  state  of  the  ac- 
counts between  the  two  States. 

It  is  impossible  by  any  conceivable  process  of  right  reasoning  to 
apply  any  principle  to  the  case  at  bar  which  would  defeat  the  juris- 
diction of  this  court,  upon  the  ground  here  discussed,  which  would 
not  have  deprived  this  court  of  its  jurisdiction  in  each  of  the  cases 
just  considered. 

And  so  upon  this  alleged  ground  of  demurrer  we  conclude  that 
the  bill  presents  a  controversy  between  the  plaintiff  and  defendant 
States  justiciable  and  solvable  in  this  court,  and  that  the  jurisdic- 
tion of  the  court  will  not  be  defeated  because  it  may  be  that  the 
plaintiff  may  not  be  able  to  collect  from  the  defendant,  or  this 
court  may  be  unable  to  compel  the  defendant  to  actually  pay  such 
sum  as  the  court  may  adjudge  and  decree  to  be  due  by  the  defend- 
ant. 

(3) 

* 

To  the  third  ground  assigned  in  defendant's  demurrer,  namely, 

' '  That  it  appears  by  said  bill  that  the  plaintiff  herein  sues 
as  trustee  for  the  benefit  of  a  number  of  individuals  who  are 
the  alleged  owners  of  certain  certificatets  in  the  said  bill  set 
forth  and  described," 

our  reply  is  that  this  assignment  is  founded  upoii  mistake.  It  is 
not  true  that  Virginia  sues  as  trustee  for  the  individuals  men- 
tioned or  for  any  other  persons.  She  sues  in  her  own  name  and 
for  her  own  benefit,  in  vindication  of  her  own  rights  and  for  her 
own  protection. 

It  is  true  that  if  the  relief  which  she  seeks  is  accorded  her  it  will 
not  only  enure  to  her  benefit,  but  necessarily  to  th  benefit  of  all 
of  the  creditors  of  the  undivided  State,  as  well  those  who  have  de- 
posited their  unsatisfied  bonds  in  her  keeping  as  those  who  have 
never  funded  the  bonds  of  the  original  State  held  by  them ;  as  well 
also  those  whose  bonds  and  certificates  are  represented  by  the  ' '  de- 
positing committee,"  who  made  the  contract  which  is  copied  in  the 
bill,  as  those  whose  bonds  and  certificates  have  not  been  so  deposited. 
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It  is  true  that  the  amount  of  the  unfunded  bonds  and  of  said  certifi- 
cates which  are  not  represented  by  said  "depositing  committee" 
is  comparatively  small,  but  they  aggregate  over  a  million  dollars. 
Whether  their  holdings  are  large  or  small,  this  suit  must  necessarily 
enure  to  their  benefit,  as  it  must  also  to  the  benefit  of  all  of  the  un- 
satisfied creditors  of  Virginia,  for  the  reason  that  Virginia  cannot 
obtain  the  exoneration  to  which  she  is  entitled  unless  West  Vir- 
ginia's equitable  share  of  liability  upon  every  bond  and  obligation 
of  the  undivided  State  shall  be  ascertained  and  adjudicated. 

Indeed,  a  little  reflection  will  show  it  to  be  true,  that  the  amount 
and  extent  of  West  Virginia's  liability  in  respect  to  any  one  of 
the  original  bonds  representing  Virginia's  ante-bellum  debt  could 
not  be  ascertained  without  at  the  same  time  by  the  same  token  as- 
certaining her  aliquot  liability  as  to  all  of  the  others  of  those  bonds. 

It  will  be  seen  at  once  that  this  is  true,  for  under  the  Wheeling 
ordinance  and  the  first  constitution  of  West  Virginia,  framed  and 
adopted  in  pursuance  and  effectuation  of  that  ordinance,  and  un- 
der the  contract  thereby  created  between  Virginia  and  West  Vir- 
ginia it  would  be  impossible  to  determine  what  part  of  any  partic- 
ular bond  West  Virginia  is  legally  and  equitably  bound  to  pay 
without  first  ascertaining  what  is  the  equitable  proportion  of  the 
entire  ante-bellum  indebtedness  of  the  undivided  State. 

And  so  no  suit  could  be  brought  by  Virginia  against  West  Vir- 
ginia; and,  indeed,  if  an  individual  could  legally  institute  and 
prosecute  such  a  suit,  no  suit  could  be  brought  by  any  individual 
holder  of  a  single  one  or  any  larger  number  of  the  bonds  of  the 
original  State  against  West  Virginia  for  a  settlement  and  be  pros- 
ecuted to  a  finality  without  an  ascertainment  of  West  Virginia's 
share  of  the  entire  indebtedness. 

But  Virginia's  status  in  reference  to  this  suit  and  her  relation 
to  the  bonds  deposited  with  her  and  the  relief  she  seeks,  and  to 
which  the  bill  shows  her  to  be  entitled  in  respect  to  those  bonds 
and  to  the  whole  case,  have  been  already  fully  discussed  in  the 
foregoing  part  of  this  brief  and  they  need  not  be  further  treated 
here. 

It  is  true  that  in  the  prayer  for  general  relief  Virginia  asks 
that — 

"all  proper  accounts  be  taken  to  determine  and  ascertain 
the  balance  due  from  the  State  of  West  Virginia  to  your 
oratrix  in  her  own  right  and  as  trustee  as  aforesaid." 

But  this,  we  submit,  does  not  convert  the  suit  which  she  has 
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brought  in  her  own  name  and  right  into  a  suit  by  her  as  trustee; 
for,  in  the  settlement  of  the  accounts  which  this  court  may  here- 
after direct  to  be  taken  between  Virginia  and  West  Virginia  it 
will  be  convenient,  if  not  necessary,  in  the  ascertainment  of  West 
Virginia's  contributive  proportion  of  the  original  public  debt  of 
the  Commonwealth  of  Virginia  to  show  the  amounts  due  to  Vir- 
ginia in  her  own  right  and  also  as  trustee.  Indeed,  the  prayer  of 
the  bill  for  the  ascertainment  of  the  amount  due  by  West  Virginia 
upon  the  bonds  held  by  Virginia  as  trustee  might  be  omitted  with- 
out impairing  the  character  and  effect  of  the  bill. 

The  paramount  and  controlling  equity  which  Virginia  asserts 
and  relies  on,  is  her  right  to  have  a  settlement  and  accounting  be- 
tween West  Virginia  and  herself  of  all  the  matters  growing  out 
of  the  partition  of  her  territory  and  the  adjustment  and  determi- 
nation of  the  respective  rights  and  liabilities  of  the  two  States. 
This,  we  submit,  is  Virginia's  right,  and  it  is  not  affected  by  any 
questions  that  may  be  suggested  as  to  the  disposition  she  may  make 
of  whatever  amount  may  be  decreed  by  this  court  to  be  due  to 
her. 

It  may  be  true  that  she  has  pledged  in  advance  the  full  amount 
of  any  such  recovery  to  the  payment  ratably  of  certain  of  her  old 
debts,  or  even  that  she  has  made  a  declaration  of  trust  as  to  such 
amount  in  favor  of  those  creditors ;  but  those  are  matters  which 
cannot  be  considered  on  this  demurrer.  They  are  in  nowise  involved 
in  the  ground  of  equitable  jurisdiction  invoked  by  this  bill.  Vir- 
ginia's right  to  compel  contributions  from  West  Virginia  to  the 
satisfaction  of  a  common  liability  cannot  be  impaired  or  at  all  af- 
fected by  the  fact  that  Virginia  has  declared  her  purpose  to  apply 
the  amount  recovered  to  the  payment  of  her  debts. 

They  are  matters  which  may,  and  doubtless  will,  be  laid  before 
the  master  to  whom  the  settlement  and  statement  of  the  account 
is  intrusted,  or  they  may  have  to  be  considered  and  passed  on 
by  this  court,  in  the  directions  it  may  give  to  the  master  for  his 
guidance  in  the  execution  of  the  order  of  reference ;  but  they  form 
no  proper  subject  for  consideration  or  action  by  the  court  at  this 
stage  of  the  case.  The  only  question  presented  for  decision  now  is, 
Has  Virginia  shown  by  her  bill  a  proper  case  for  the  relief  asked, 
of  an  accounting  and  for  contribution  from  West  Virginia? 

(4) 
The  fourth  assignment  of  grounds  of  demurrer  is  so  general  in 
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its  terms  that  it  is  difficult  to  make  to  it  a  specific  reply.     It  is  as 

follows : 

' '  That  the  said,  bill  does  not  state  facts  sufficient  to  entitle 
the  Commonwealth  of  Virginia  to  the  relief  prayed  for,  or 
to  any  relief,  either  in  her  own  right  or  as  trustee  for  the 
owners  of  the  certificates  therein  set  forth  and  described. ' ' 

This  contention  rests  largely  upon  the  same  grounds  upon  which 
the  second  assignment  is  based,  and  the  reply  to  it  is  very  much 
the  same,  which  is  a  conclusive  answer  to  that  assignment,  and  the 
importance  of  the  case  will  justify  some  iteration  in  stating  this 
reply. 

The  case  stated  in  the  bill  must  on  this  demurrer  be  taken  to  be 
true  as  to  the  facts  charged.  Among  the  facts  charged  are  the 
following,  viz : 

1.  That  the  restored  State  of  Virginia,  in  convention  assembled, 
did,  on  the  20th  day  of  August,  1861,  adopt  an  ordinance : 

"To  provide  for  the  formation  of  a  new  State  out  of  the 
portion  of  the  territory  of  this  State." 

That  section  9  of  that  ordinance  was  as  follows,  viz : 

''9.  The  new  State  shall  take  upon  itself  a  just  propor- 
tion of  the  public  debt  of  the  Commonwealth  of  Virginia 
prior  to  the  first  day  of  January,  1861,  &c,  as  above  quoted." 

2.  That  on  the  31st  of  December,  1862,  the  Congress  of  the 
United  States,  by  act.  provided  that  the  new  State,  thus  formed  in 
pursuance  of  said  ordinance,  should  be  admitted  into  the  Union 
by  the  name  of  "West  Virginia. 

3.  That  on  the  20th  of  June,  1863,  the  State  of  West  Virginia 
was  accordingly  admitted. 

4.  That  by  act  of  the  General  Assembly  of  the  restored  State 
of  Virginia,  passed  February  3,  1863,  all  property — real,  personal, 
and  mixed — owned  by  Virginia,  but  situated  within  the  proposed 
boundaries  of  West  Virginia,  was  granted  and  transferred  to  West 
Virginia  upon  the  condition,  viz,  that — 

"The  State  of  West  Virginia  shall  duly  account  for  the 
same  in  the  settlement  hereafter  to  be  made  with  this  State, ' ' 
&c. 
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5.  That  under  and  by  virtue  of  said  act  there  was  actually  re- 
ceived and  enjoyed  by  the  State  of  West  Virginia  property  of  the 
Commonwealth  of  Virginia  amounting  in  value  to  several  millions 
of  dollars. 

6.  That  by  act  of  the  General  Assembly  of  the  restored  State 
of  Virginia,  passed  February  4,  1863,  there  was  appropriated  to 
the  State  of  West  Virginia  from  the  public  moneys  of  Virginia  the 
sum  of  $150,000;  and  there  was  further  appropriated  "all  moneys 
not  otherwise  appropriated  then ' '  and  that  may  come  into  the  treas- 
ury up  to  the  time  when  the  State  of  West  Virginia  shall  become 
one  of  the  United  States. 

7.  That  by  section  8  of  article  8  of  the  constitution  framed  and 
adopted  by  the  State  of  West  Virginia,  and  under  and  in  accord- 
ance with  and  by  reason  of  which  she  was  admitted  into  the  Union 
of  States,  it  was  provided: 

"8.  An  equitable  proportion  of  the  public  debt  of  the 
Commonwealth  of  Virginia  prior  to  the  first  day  of  January, 
1861,  shall  be  assumed  by  this  State  and  the  legislature  shall 
ascertain  the  same  as  soon  as  may  be  practicable — and  pro- 
vide for  the  liquidation  thereof  by  a  sinking  fund  sufficient 
to  pay  the  accruing  interest  and  redeem  the  principal  within 
thirty-four  years." 

8.  That  the  legislature  of  West  Virginia  never  ascertained  the 
amount  of  West  Virginia's  "equitable  proportion"  of  the  public 
debt  of  the  Commonwealth  of  Virginia  prior  to  the  first  day  of  Jan- 
uary, 1861 ;  that  the  State  of  West  Virginia  has  never  accounted 
for  the  property  of  the  Commonwealth  of  Virginia  which  was 
turned  over  to  and  received  by  her.  amounting  in  value  to  several 
millions  of  dollars;  that  the  State  of  West  Virginia  has  failed  and 
refused  through  a  period  of  forty  years,  and  in  the  face  of  re- 
peated solicitations  on  the  part  of  Virginia,  to  enter  upon  any  set- 
tlement of  the  accounts  between  herself  and  Virginia,  but  has  often- 
times and  but  recently,  through  one  or  the  other  of  the  two  houses 
of  her  legislature,  declared  that  she  would  not  recognize  any  liabil- 
ity whatever  as  resting  upon  her  to  the  Commonwealth  of  Vir- 
ginia. 

Wherefore,  and  by  reason  of  the  matters  of  fact  aptly  charged 
in  the  bill,  it  is  manifest  that  a  controversy  is  presented  between 
the  Commonwealth  of  Virginia  and  the  State  of  West  Virginia  to 
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which  the  judicial  power  of  the  United  States  extends  and  as  to 
which  this  court  has  original  jurisdiction. 

West  Virginia  obtained  the  consent  of  the  restored  State  of  Vir- 
ginia to  the  erection  upon  the  territory  of  Virginia  of  this  new 
State,  and  she  procured  the  aid  of  the  Senators  and  Representa- 
tives of  Virginia  in  Congress  in  having  her  invested  with  sover- 
eignty and  admitted  into  the  Union  upon  the  express  terms  of  the 
"Wheeling  ordinance,"  which  bound  her  to  "take  upon  herself 
a  just  proportion  of  the  public  debt  of  the  Commonwealth  of  Vir- 
ginia. ' ' 

West  Virginia  obtained  admission  into  the  Union  of  States  on 
an  express  undertaking  in  her  constitution  that — 

"An  equitable  proportion  of  the  public  debt  of  the  Com- 
monwealth of  Virginia,  prior  to  the  first  day  of  January, 
1861,  shall  be  assumed  by  this  State." 

West  Virginia  received  and  applied  to  her  own  uses  property 
belonging  to  the  Comonwealth  of  Virginia  to  the  amount  in  value 
of  several  millions  of  dollars,  on  the  express  condition  that  she 
would  "duly  account  for  the  same  in  the  settlement  hereafter  to  be, 
made  with  this  State.' ; 

Hence  it  is  evident  that  the  "demand"  referred  to  in  this  branch 
of  the  first  ground  of  demurrer  is  not,  as  there  assumed,  ' '  a  simple 
demand  for  money,"  but  it  is  a  prayer  that  the  accounting,  so  sol- 
emnly  promised,  may  now  be  had,  under  the  direction  of  this  court. 

The  bill  presents  a  state  of  facts  from  which  it  appears  that  the 
case  is  one  for  the  exercise  of  the  equitable  jurisdiction  of  account 
upon  some  of  the  most  important  grounds  upon  which  that  jurisdic- 
tion can  be  invoked,  according  to  the  authorities  and  precedents. 

(a)  There  have  been  in  the  first  place  complicated  transactions 
running  back  to  the  creation  of  this  new  State,  and  back  of  that 
for  about  thirty  years,  embracing  numerous  loans  made  by  the  orig- 
inal State  of  Virginia  and  a  large  number  of  expenditures  of  the 
money  thus  borrowed  in  the  construction  of  internal  improvements 
outside  and  inside  the  territory  now  constituting  West  Virginia. 

Any  such  settlement  would  necessitate,  first,  an  ascertainment  of 
the  amount  of  the  public  debt  of  Virgiia  as  of  January  1,  1861,  a 
matter  which  in  itself  would  require  the  services  of  a  skillful  and 
painstaking  accountant. 

There  would  also  have  to  be  an  ascertainment  of  a  great  multi- 
tude of  items  of  expenditure  made  by  the  old  State  within  the 
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limits  of  what  is  now  West  Virginia,  and  of  a  vast  number  of 
payments  made  in  the  shape  of  taxes  by  the  people  living  in  that 
territory  towards  the  suport  of  the  State  government,  in  each  case 
from  the  date  of  the  inception  of  the  State  debt  down  to  the  1st 
of  January,  1861. 

There  would  have  to  be,  moreover,  a  determination  of  what  wes 
the  proportion  of  the  general  expenses  of  the  State  government 
equitably  chargeable  against  the  counties  and  cities  now  constitut- 
ing West  Virginia  during  the  same  period.  All  of  this,  and  more 
than  is  indicated  here,  would  have  to  be  ascertained  in  order  to 
furnish  the  data  upon  wihch  to  ascertain  the  just  proportion  of 
the  debt  of  the  Commonwealth  which  West  Virginia  can  be  required 
or  expected  to  pay  upon  the  basis  prescribed  in  the  Wheeling  ordi- 
nance. 

These  complicated  statements,  and  the  accounting  necessary  to 
evolve  from  them  accurately,  fairly,  and  justly  the  share  of  the  com- 
mon indebtedness  which  can  be  equitably  assigned  to  West  Virginia, 
alone  would  furnish  an  amply  sufficient  justification  for  a  resort  to 
a  court  of  equity  for  an  account. 

But,  in  addition  to  this  ground,  there  are  others  which  even 
more  emphatically  call  for  the  equitable  relief  to  which  the  bill 
shows  the  plaintiff  to  be  entitled. 

(a)  Prominent  among  these  is  the  plaintiff's  right  to  contribu- 
tion. The  basis  of  this  right  has  been  already  fully  stated  in  this 
brief,  and  in  the  bill.     (See  paragraph  xvi,  p.  16  of  the  bill.). 

As  to  the  right  to  invoke  the  aid  of  a  court  of  equity  to  establish 
the  right  to  contribution,  see 

1  Madcl  Chy.,  233,  star  page  234. 

Ex  parte  Gifford,  6  Ves.,  p.  808. 

Lawson  vs.  Wright,  1  Cox,  p.  276. 

Oollyer  on  Partnership,  sees.  2-3,  ch.  8. 

1  Story's  Eq.,  sec.  504. 

Wright  vs.  Hunter,  5  Ves.,  p.  792. 

Wills  vs.  Hubbell's  Adm'r,  2  Johns.  Chy,  R,  401. 

(b)  Another  ground  for  equitable  jurisdiction  recogniezd  by  all 
of  the  authorities  upon  equitable  jurisprudence  and  practice  is  the 
plaintiff's  right  to  exoneration  upon  the  facts  stated  in  the  bill  and 
already  fully  stated  in  the  former  part  of  this  brief. 

(c)  Another  ground  for  equitable  relief  shown  by  the  bill  is  the 
accounting  necessary  to  ascertain  what  money  and  property,  stocks, 
and  other  assets  of  Virginia  were  transferred  to  and  received  by 
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West  Virginia  under  the  acts  of  the  General  Assembly  of  Virginia 
of  February  3  and  4,  1863.  (See  pp.  4,  5,  and  6,  paragraphs  vm 
and  ix  of  the  bill.) 

(d)  Another  ground  for  the  exercise  of  equitable  jurisdiction 
shown  by  the  bill  is  the  avoidance  of  a  multiplicity  of  suits.  Vir- 
ginia sustains,  as  appears  from  the  bill,  various  associated  rela- 
tions in  respect  to  West  Virginia,  all  affecting  the  property  and 
pecuniary  rights  of  the  two  States,  all  growing  out  of  the  forma- 
tion of  the  new  State,  closely  related  to  the  partition  of  the  territory 
and  property  and  the  apportionment  of  the  common  indebtedness  of 
the  undivided  State,  and  all  necesarily  factors  to  be  considered  in 
making  any  satisfactory  or  final  settlement  between  the  two  States. 

First,  Virginia  holds  obligations  and  evidences  of  indebtedness 
of  the  undivided  State  great  in  number  and  large  in  aggregate 
amount,  paid  off  or  retired  by  her,  doubtless,  at  different  times 
and  under  variant  circumstances,  but  each  of  them  giving  her  a 
claim  against  West  Virginia  to  be  reimbursed  to  the  extent  of  West 
Virginia's  liability  therefor. 

Second.  She  is  entitled  to  have  West  Virginia  make  proper  re- 
muneration to  her  or  give  her  proper  credit  for  the  money  and 
property  of  Virginia  which  West  Virginia  received  under  the  acts 
of  February  3  and  4,  1863. 

Third.  She  is  entitled  to  exoneration  to  the  extent  of  West  Vir- 
ginia's  equitable  liability  upon  the  various  transactions  set  forth 
in  the  bill,  hereinbefore  fully  stated. 

It  is  not  only  proper,  but  it  is  alike  West  Virginia's  and  Vir- 
ginia's right  and  to  their  interest,  to  have  the  settlement  of  all 
of  these  associated  claims  and  transactions  made  in  one  suit,  instead 
of  the  parties  being  harassed  by  a  number  of  suits  for  the  equitable 
adjustment  of  matters  which  can  be  far  more  satisfactorily,  intelli- 
gently, and  fairly  considered  and  adjudicated  in  one  suit. 

(5.) 

The  fifth  ground  assigned  in  the  amended  demurrer — 

"That  it  does  not  appear  by  said  bill  that  the  Attorney- 
Gentral  has  ever  been  authorized  to  institute  and  prosecute 
this  suit  in  the  name  of  the  Comomnwealth  of  Virginia  in 
her  own  right,  but  only  as  trustee  for  the  use  and  benefit  of 
the  owners  of  certain  certificates  mentioned  in  the  act  of 
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March  6,  1900,  which  is  referrtd  to  and  made  part  of  said 
bill," 

is  refuted  by  the  bill.  In  support  of  this  statement  it  is  only  nec- 
essary to  refer  to  the  following  parts  of  the  bill. 

The  act  of  the  General  Assembly  of  Virginia  approved  March  6, 
1900,  printed  at  pages  41-42  of  the  bill,  entitled 

"An  act  to  provide  for  the  settlement  with  "West  Virginia 
of  the  proportion  of  the  public  debt  of  the  original  State  of 
Virginia  proper  to  be  borne  by  West  Virginia-,  and  for  the 
due  protection  of  the  Commonwealth  in  the  premises," 

in  the  second  section  thereof  authorized  the  Virginia  Debt  Commis- 
sion, apointed  under  the  joint  resolution  of  March  6,  1894,  upon  cer- 
tain conditions  mentioned  in  that  section, 

"by  and  with  the  advice  and  approval  of  the  Attorney-Gen- 
eral of  Virginia  to  take  such  action  and  institute  such  pro- 
ceedings on  behalf  of  the  State  as  may  in  the  judgment  of 
the  commission  and  the  Attorney-General  be  needful  and 
proper  to  protect  the  interest  of  the  State,  and  bring  about 
and  carry  into  effect  a  settlement  as  aforesaid." 

The  bill  avers  (paragraph  xx,  p.  11)  that — 

' '  This  suit  has  been  instituted  at  the  request  and  direction 
of  said  commission,  and  in  strict  conformity  with  the  pro- 
visions of  said  act  of  March  6,  1900." 

The  exhibits  filed  with  and  as  part  of  the  bill,  and  particularly 
the  report  made  by  said  commission  to  the  General  Assembly  of  Vir- 
ginia on  the  9th  of  January,  1906,  Exhibit  No.  8,  pages  43-50  of 
the  bill,  prove  the  truth  of  this  allegation,  though  its  truth,  of 
course  cannot  be  questioned  by  the  demurrant. 

(6.) 
The  sixth  ground  of  demurrer  assigned  in  the  amended  demurrer 


is 


"That  the  said  bill  does  not  sufficiently  and  definitely  set 
forth  the  claims  and  demands  relied  upon,  but  the  allega- 
tions thereof  are  so  indefinitely  (sic)  and  uncertain  that  no 
proper  answer  can  be  made  thereto." 


264  COMMONWEALTH  OF  VIRGINIA  VS. 

The  bill,  with  as  much  exactness  and  particularity  as  is  possible 
under  the  circumstances,  sets  forth  with  much  detail  the  facts  upon 
which  the  plaintiff  claims  to  be  entitled  to  relief. 

It  is  as  full  and  precise  in  asserting  the  demands  which  it  asserts 
against  the  defendant  as  it  is  reasnably  practicable  to  make  those 
allegations  without  first  having  had  the  accounting  with  the  defend- 
and  which  is  the  primary  relief  for  which  the  bill  prays. 

If  Virginia  could,  without  such  an  accounting  with  West  Virginia, 
state  with  definiteness  just  what  is  the  sum  West  Virginia  should 
pay  to  Virginia,  an  action  of  assumpsit  might  have  sufficed;  but 
no  remedy  at  law  could  give  -her  the  relief  to  which  she  is  entitled 
by  way  of  exoneration,  nor  is  there  any  adequate  remedy  at  law  by 
which  the  complicated  and  more  or  less  intricate  accounts  can  be  so 
digested  and  stated  upon  equitable  principles  as  to  reach  a  result 
which  will  be  just  to  the  parties. 

(7.) 

The  seventh  assignment  made  by  defendant's  amended  demurrer 
is: 

"That  the  allegations  in  the  said  bill  are  not  sufficient  to 
entitle  the  plaintiff  therein,  either  in  her  own  right  or  as  trus- 
tee, to  an  acocunt  or  to  a  discovery  from  this  defendant." 

This  has  already  been  answered  in  the  answers  made  to  other  al- 
leged objections  to  the  bill.  The  plaintiff's  right  to  an  account  is 
unquestionable  upon  any  one  of  the  several  grounds  already  discuss- 
ed ;  and  a  plaintiff  is  entitled  to  discovery  in  any  case  in  which  any 
right  to  equitable  relief  exists,  and  the  defendant  is  in  possession  of 
any  information,  documents,  or  records  which  may  throw  any  light 
upon  the  questions  at  issue  or  facilitate  a  just  solution  of  those 
questions. 

(8.) 

The  eighth  and  last  ground  of  demurrer  assigned  is : 

' '  That  the  said  bill  does  not  contain  any  prayer  for  a  judg- 
ment or  decree  or  any  other  final  relief  against  this  defend- 
ant." 

This  objection  is  possibly  even  more  technical  than  some  of  the 
others  presented  in  the  demurrers. 

It  was  not  necessary  under  the  English  chancery  practice,  adopted 
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by  this  court  in  1792  for  the  guidance  and  direction  of  suitors  and 
practitioners  therein,  to  have  any  prayer  at  all  for  special  relief. 

Under  the  prayer  for  general  relief  the  plaintiff  could  obtain  all 
such  relief  as  he  was  found  by  the  chancellor  to  be  entitled  to  upon 
the  state  of  facts  alleged  in  his  bill  and  established  by  his  proofs. 

"The  old  bills  in  chancery  did  not  contain  any  special 
statement  of  relief,  but  only  what  is  called  the  prayer  for 
general  relief."     *     *     * 

Adams'  Eq.,  m.  p.  309. 

Mitford's  Pleading,  m.  p.  39.. 

Cook  vs.  Martin,  2  Atk.,  p.  141. 

Under  later  practice  in  England,  the  prayer  for  general  relief  was 
still  held  to  be  sufficient,  though  it  became  the  universal  practice  to 
insert  a  special  prayer,  and  to  conclude  with  the  prayer  for  general 
relief. 

Adams'  Eq.,  m.  p.  309. 

But  there  are  prayers  in  the  bill  for  special  relief,  namely, 

"that  the  said  State  of  "West  Virginia  may  be  made  a  party 
defendant  to  this  bill,  and  required  to  answer  the  same,  that 
all  proper  accounts  may  be  taken  to  determine  and  ascertain 
the  balance  due  from  the  State  of  West  Virginia  to  your 
oratrix.  in  her  own  right  and  as  trustee  as  aforesaid ;  that  the 
principles  upon  which  such  accounting  shall  be  had  may 
be  ascertained  and  declared,  and  a  true  and  proper  settle- 
ment made  of  the  matters  and  things  above  recited  and  set 
forth ;  that  such  accounting  be  had  and  settlement  made  un- 
der the  supervision  and  direction  of  this  court  by  such  audi- 
tor or  master  as  may  by  the  court  be  selected  and  empower- 
ed to  that  end,  and  that  proper  and  full  reports  of  such  ac- 
counting and  settlement  may  be  made  to  this  court;  that 
the  State  of  West  Virginia  may  be  required  to  produce  be- 
fore such  auditor  or  master,  so  to  be  appointed,  all  such 
official  entries,  documents,  reports  and  proceedings  as  may  be 
among  her  public  records  or  official  files  and  may  tend  to 
show  the  facts  and  the  true  and  actual  state  of  accounts 
growing  out  of  the  matters  and  things  above  recited  and  set 
forth,  in  order  to  a  full  and  correct  settlement  and  adjust- 
ment of  the  accounts  between  the  two  States ;  that  this  court 
will  adjudicate  and  determine  the  amount  due  to  your  ora- 
trix by  the  State  of  West  Virginia  in  the  premises ; ' 


These  prayers  not  only  ask  for  the  specifice  relief  stated,  but  that 
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"the  court  will  adjudicate  and  determine  the  amount  due  to  your 
oratrix  by  the  State  of  West  Virginia. ' ' 

An  adjudication  is  a  solemn  judgment  of  a  court.  The  word 
"adjudicate"  is  denned  to  mean: 

"To  determine  in  the  exercise  of  judicial  power;  to  pro- 
nounce judgment  in  a  case"  (Anderson's  Diet,  of  Law). 

"Synouymous  with  adjudge  in  its  strictest  sense"  (Ab- 
bott's L.  Diet.). 

"To  determine  judicially;  try  and  decide;  adjudge" 
(Standard  Dictionary). 

So  a  prayer  for  an  adjudication  by  the  court  is  a  prayer  for  a 
judgment. 

But  such  a  prayer  is  unnecessary  in  a  bill  invoking  the  chancery 
jurisdiction  of  account. 

The  judgment  or  decree  upon  the  account  when  taken  and  con- 
firmed by  the  court  is  a  necessary  incident  to  the  relief  sought : 

"for  it  is  implied  if  not  expressed  in  the  decree  to  account 
that  the  balance  shall  be  paid  to  the  party  entitled." 

1  Madd  Chy.  Pr. ;  title,  Account,  p.  86. 

But  where  there  is  a  prayer  for  special  relief  which  does  not  ade- 
quately define  or  even  inaccurately  state  the  relief  to  which  the 
plaintiff  is  shown  upon  the  case  presented  to  be  equitably  entitled, 
such  relief  as  is  adequate  and  appropriate  to  the  case  can  and 
should  be  granted  by  the  court. 

I  Darnell's  Chy.  Pr.,  ed.  1846,  p.  434. 

The  modern  English  practice  is 

"to  pray  particular  relief,  though  if  the  particular  relief 
prayed  for  in  the  bill  cannot  be  given  exactly  as  prayed,  the 
court  will  assist  the  particular  prayer  under  the  general 
prayer ;  but  relief  inconssitent  with  the  specific  relief  prayed 
cannot  be  given  under  the  general  prayer. ' ' 

2  Madd  Chy.,  m.  p.  172. 

Beaumont  vs.  Beaumont,  5  Ves.,  p.  495. 
Muckleston  and  Brown,  6  Yes.,  p.  52. 

The  proposition  asserted  in  this  eighth  assignment  is  negatived 
by  repeated  decisions  of  this  court. 

It  will  be  noted  that  the  bill  contains  prayers  for  special  relief 
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and  also  a  prayer  for  "all  such  other,  further  and  general  relief  as 
the  nature  of  the  case  may  require  and  to  equity  may  seem  meet. ' ' 
In  English  vs.  Foxhall,  2  Peters,  p.  612,  this  court  declared  that — 

"There  is  no  doubt  but  that,  under  the  general  prayer, 
other  relief  may  be  granted  than  that  which  is  particularly 
praved.  But  such  relief  must  be  agreeable  to  the  case  made 
by  the  bill." 

And  in  Watts  and  others  vs.  Waddle  and  others,  6  Peters,  pp. 
389-403,  this  court  said : 

' '  Although  there  is  no  specific  prayer  in  the  bill  to  be  paid 
the  rents  and  profits,  yet  the -court  think  that  under  the  gen- 
al  prayer  this  relief  can  be  granted.  Under  this  prayer  any 
relief  may  be  given  for  which  the  basis  is  laid  in  the  bill." 

And  in  Walden,  &c,  vs.  Boley  and  others,  14  Peters,  pp.  164-5, 
this  court  decided  that — 

"A  court  of  equity  cannot  act  upon  a  case  which  is  not 
fairly  made  by  the  bill  and  answer.  But  it  is  not  necessary 
that  these  should  point  out  in  detail  the  means  which  the 
court  shall  adopt  in  giving  relief.  Under  the  general  prayer 
of  relief,  the  court  will  often  extend  relief  beyond  the  specific 
prayer,  and  not  exactly  in  accordance  with  it." 

See  also,  to  same  effect — 

Boone  vs.  Chiles,  10  Peters,  p.  177. 

Stevens  vs.  Gladding,  17  How.,  p.  455. 

Georgia   vs.   Stanton,    6   Wall.   p.    50. 

Texas  vs.  Hardenburg,  10  Wall.,  p.  86. 

Jones  vs.  Van  Doren,  130  U.  S.,  p.  692. 

Hayward  vs.  Eliot  Nat.  Bank,  96  U.  S.,  p.  611. 

Lockhart  vs.  Leeds,  195  U.  S.,  pp.  427-437. 

In  the  case  cited  this  court  decided  that — 

' '  There  is  nothing  in  the  intricacy  of  equity  pleading  that 
prevents  the  plaintiff  from  obtaining  the  relief  under  the 
general  prayer,  to  which  he  may  be  entitled  upon  the  facts 
plainly  stated  in  the  bill.  There  is  no  reason  for  denying 
right  to  relief,  if  the  plaintiff  is  otherwise  entitled  to  it, 
simply  beacuse  it  is  asked  under  the  prayer  for  general  re- 
lief, and  upon  a  somewhat  different  theory  from  that  which 
is  advanced  under  one  of  the  special  prayers." 

These  authorities  would  seem  to  unquestionably  establish  the  suf- 
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ficiency  of  the  prayers  for  relief  in  the  bill,  and  to  effectively  dispose 
of  the  eighth  ground  of  objection  laid  in  the  amended  demurrer. 

The  grounds  of  objection  to  the  bill  alleged  in  the  original  demur- 
rer have  not  been  noticed,  for  the  reason  that  they  are  all  merged  in 
or  covered  by  the  amended  demurrer. 

Upon  the  whole  case  presented,  it  is  respectfully  submitted  that 
the  demurrers  should  be  overruled,  and  the  defendant  required  to 
answer  the  plaintiff 's  bill. 
March,  1907. 

William  A.  Anderson, 

Attorney-General  of  Virginia. 
Holmes  Conrad, 

Of  Counsel  for  Virginia. 
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IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES 


OCTOBER  TERM,  1906. 


COMMONWEALTH  OF  VIRGINIA 

vs. 

STATE  OF  WEST  VIRGINIA. 


ARGUMENT  OF  MR.  CHAS.  E.  HOGG,  FOR  THE  DEFEND- 
ANT.  . 


Monday,  March  11,  1907. 


MR.  HOGG.  May  your  Honors  please :  This  is  a  suit  in  equity 
instituted  in  this  Court  by  the  Commonwealth  of  Virginia  as  sole 
plaintiff  against  the  State  of  West  Virginia  as  sole  defendant. 

To  put  the  Court  in  possession  of  the  essential  facts  of  this  case 
upon  which  the  plaintiff  rests  its  claim  for  relief,  it  is  sufficient  to 
say,  (these  facts  appearing  from  the  face  of  the  bill  and  its  exhibits, 
and  matters  of  which  the  Court  will  take  judicial  notice),  that  in 
1820  or  1825  the  State  of  Virginia  entered  upon  a  work  of  internal 
improvement  within  its  boundaries,  having  for  its  object  the  projec- 
tion of  a  canal  from  James  River  to  the  Ohio  for  the  purpose  of  con- 
necting its  seaboard  with  the  western  waters ;  the  building  of  certain 
railroads  projected  in  the  same  direction  and  in  certain  other  direc- 
tions ;  the  construction  of  highways  and  bridges,  and  certain  public 
buildings.  To  carry  on  this  work  it  became  necessary  to  raise  funds 
on  the  credit  of  the  State  of  Virginia  by  means  of  the  sale  of  bonds, 
which  were  made  from  time  to  time  during  the  period  intervening 
between  1820  or  1825  and  1861.  At  that  time  the  indebtedness  of 
Virginia  contracted  in  this  way  approximated  $30,000,000. 

JUSTICE  DAY.   In  1861  ? 

MR.  HOGG.     In  1861,  the  beginning  of  that  year. 
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During  the  progress  of  this  work  nearly  all  of  the  proceeds  de- 
rived from  the  sale  of  these  bonds  were  expended  within  the  present 
limits  of  Virginia,  very  little  of  those  proceeds  being  expended  with- 
in the  limits  of  the  territory  of  what  is  now  the  State  of  West  Vir- 
ginia. 

In  1861  a  convention  assembled  at  Richmond  and  adopted  an  or- 
dinance declaring  the  intention  of  the  State  to  withdraw  from  the 
Union.  That  ordinance  was  submitted  to  popular  vote,  and  it  was 
claimed  by  the  authorities  at  Richmond  that  it  had  been  ratified. 

The  great  masses  of  the  people  in  the  territory  now  composing  the 
State  of  West  Virginia,  and  other  sections  of  Virginia,  did  not  be- 
lieve that  the  State  had  the  right  to  take  steps  looking  to  its  with- 
drawal from  the  Union,  and  delegates  assembled,  representatives 
from  that  part  of  Virginia  composing  West  Virginia,  in  convention 
in  June,  1861,  to  take  steps  to  restore  the  status  of  the  State  to  its 
former  relations  with  the  General  Government.  That  convention 
adopted  an  ordinance  having  in  view  the  formation,  ultimately,  of  a 
new  state.  In  that  ordinance  all  of  the  machinery  of  state  govern- 
ment was  provided  for,  including  the  various  co-ordinate  branches 
of  the  government,  and  the  legitimate  status  of  Virginia  by  that 
convention  was  restored.  Virginia  was  then  recognized  by  all  the 
Departments  of  the  National  Government,  and  her  delegates  as  re- 
presenting the  people  of  Virginia  in  that  convention  as  the  State 
Government  of  Virginia.  That  convention  in  its  ordinance  provid- 
ed for  the  steps  to  be  taken  for  the  creation  of  a  new  state  out  of  a 
part  of  ijie  territory  then  lying  within  the  bounds  of  Vir- 
ginia west  of  the  Appalachian  Range  of  Mountains.  It  was 
also  provided  in  that  ordinance  for  the  election  of  delegates  to 
frame  a  constitution,  in  convention  to  be  assembled  for  the  proposed 
new  state.  In  the  ordinance  they  also  provided  for  the  assumption 
of  West  Virginia's  just  proportion  of  the  debt  created  by  Virginia 
prior  to  January,  1861,  as  already  mentioned.  The  language  of  the 
ordinance  with  reference  to  the  debt  is  as  follows : 

' '  The  new  state  shall  take  upon  itself  a  just  proportion  of 
the  public  debt  of  the  Commonwealth  of  Virginia,  prior  to 
the  1st  day  of  January,  1861,  to  be  ascertained  by  charging 
to  it  all  the  State  expenditures  within  the  limits  thereof,  and 
a  just  proportion  of  the  ordinary  expenses  of  the  State  Gov- 
ernment since  any  part  of  said  debt  was  contracted,  and  de- 
ducting therefrom  the  moneys  paid  into  the  Treasury  of  the 
Commonwealth  from  the  counties  included  in  the  said  new 
State  during  said  period. ' ' 
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This  is  the  declaration  of  Virginia  herself,  made  on  the  20th  day 
of  August,  1861. 

In  accordance  with  the  other  provisions  of  this  ordinance,  the  con- 
vention to  frame  the  constitution  of  the  proposed  new  state  assem- 
bled, the  constitution  was  framed,  and  in  that  constitution  with 
reference  to  this  public  debt,  the  following  provision  was  embodied : 

"An  equitable  proportion  of  the  public  debt  of  the  Com- 
monwealth of  Virginia  prior  to  the  1st  day  of  January,  1861, 
.shall  be  assumed  by  this  state,  and  the  Legislature  shall  as- 
certain the  same  as  soon  as  may  be  practicable  and  provide 
for  the  liquidation  thereof  by  a  sinking  fund  sufficient  to  pay 
the  accruing  interest  and  redeem  the  principal  within  thirty- 
four  years." 

This  constitution  was  ratified  by  the  people  within  the  territory 
of  the  proposed  new  state  in  April,  1862 ;  and  in  May,  1862,  the 
General  Asembly  of  Virginia  gave  its  consent  to  the  formation  of 
West  Virginia  out  of  the  portion  of  the  territory  described  in  the  or- 
dinance and  the  constitution  for  the  new  state.  That  part  of  the 
Act  of  the  General  Assembly  of  Virginia,  enacted  in  May,  1862,  and 
giving  its  consent  to  the  formation  of  the  new  state,  reads  as  follows : 

"  Be  it  enacted  by  the  General  Assembly,  That  the  consent 
of  the  Legislature  of  Virginia  be  and  the  same  is  hereby 
given  to  the  formation  and  erection  of  the  State  of  West 
Virginia  to  include  the  counties  of  Hancock,  Brooks,  *  * 
*  *  according  to  the  boundaries  and  under  the  provisions 
set  forth  in  the  constitution  for  the  said  State  of  West  Vir- 
ginia, and  the  schedule  thereto  annexed  proposed  by  the  con- 
vention, which  assembled  at  Wheeling  on  the  26th  day  of 
November,  1861." 

Subsequently,  in  December,  1862,  an  Act  of  Congress  was  passed 
authorizing  the  formation  of  a  new  state  out  of  a  portion  of  the  ter- 
ritory of  Virginia  as  set  forth  in  the  ordinance  of  1861  and  the  con- 
stitution of  1862 ;  and  but  for  one  matter  which  had  not  been  em- 
bodied in  the  constitution  of  the  new  state  she  would  have  been  ad- 
mitted into  the  Union  by  that  Act.  Congress,  in  the  Act  passed  in 
December,  1862v  recites  the  holding  of  the  convention  of  August, 
and  the  adoption  of  the  ordinance  of  1861 — recites  the  fact  of  the 
holding  of  a  convention  for  the  framing  of  the  constitution  for  the 
proposed  new  state  in  1862 ;  also  the  consent  of  Virginia,  as  evi- 
denced by  her  act  of  May,  1862,  and  admits  West  Virginia  by  that 
Act  into  the  Union  with  this  proviso :    That  slavery  shall  be  exclud- 
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ed  from  its  boundaries.  And  when  that  was  done,  proclamation 
thereof  should  be  made,  and  thereafter  the  proposed  new  state 
should  be  admitted  into  the  Union.  And  on  the  20th  day  of  June, 
1863,  West  Virginia,  under  this  compact,  composed  of  these  various 
documents  and  acts,  became  a  new  state  of  the  Union. 

Eeeess  until  2  :30  P.  M. 


After  Recess.    2.35  P.M. 

MR.  HOGG.  In  the  convention  which  adopted  the  ordinance  of 
August,  1861,  when  the  matter  of  assuming'  a  portion  of  the  public 
debt  arose,  the  basis  of  its  adjustment  also  came  up.  It  was  known 
by  Virginia  that  nearly  all  of  the  proceeds  derived  from  the  sale  of 
the  bonds  had  been  expended  within  her  present  limits,  and  it  was 
also  known  that  the  work  of  internal  improvement  had  not  as  yet 
reached  the  "West  Virginia  line,  and  that  if  the  new  state  were  form- 
ed it  would  be  impossible  for  Virginia  to  go  on  and  prosecute  the 
work  as  a  state  enterprise  after  the  new  state  had  been  severed  and  a 
new  state  government  organized.  It  was  also  known  to  the  represen- 
tatives of  the  people  of  the  proposed  new  state  that  if  they  were 
to  undertake  to  meet  that  improvement  and  complete  it  that  it 
would  have  to  be  done  out  of  their  own  public  resources,  or  by  pri- 
vate enterprise.  Therefore,  when  it  became  necessary  to  adopt,  in 
connection  with  the  new  state,  a  just  proportion  of  the  public  debt, 
the  method  of  determining  that  necessarily  arose.  They  therefore 
decided,  and  embodied  it  in  the  ordinance,  that  Virginia  should  be 
credited  with  all  of  the  money  expended  within  the  limits  of  the  pro- 
posed new  state,  and  charged  with  all  the  taxes  paid  into  the  public 
Treasury  of  Virginia  from  the  time  of  the  creation  of  the  debt,  less 
the  ordinary  expenses  of  government;  and  that  the  difference  be- 
tween those  two  matters  would  constitute  West  Virginia's  portion 
of  the  public  debt.  Therefore  the  basis  had  been  adopted  by  Virgin- 
ia herself  in  her  own  convention. 

.  JUSTICE  HARLAN.    You  say  "Convention  of  the  State  of  Vir- 
ginia."   What  convention  do  you  refer  to? 

MR.  HOGG.  The  convention  which  met  to  restore  the  status  of 
the  state  government,  and  maintain  the  relationship  of  Virginia  as 
a  state  to  the  National  Government  after  the  Ordinance  of  Secession. 

JUSTICE  HARLAN.    That  was  known  as  the  Pierpont  ? 
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MR.  HOGG-.     Yes,  and  is  so  designated  in  the  bill. 

"When  the  subject  came  up  in  the  convention  which  met  to  frame 
the  constitution  of  the  new  state,  there  was  another  question  that 
was  open,  and  that  was  the  tribunal  in  which  the  just  proportion  of 
(the  public  debt  of  Virginia  should  be  determined.  The  basis  had  al- 
ready been  promulgated,  which  was  acceptable  to  the  new  state,  and 
therefore  to  settle  that  matter,  the  convention  framing  the  constitu- 
tion of  the  new  state  declared  that  the  legislature  of  "West  Virginia 
phould  ascertain  the  same  as  soon  as  might  be  practicable,  and  pro- 
vide for  the  liquidation  by  a  sinking  fund  sufficient  to  pay  the  ac- 
cruing interest  and  redeem  the  principal  within  thirty-four  years. 
That  was  satisfactory  to  Virginia,  as  evidenced  by  the  Act  giving 
her  consent  for  admission,  for  the  constitution  of  the  new  state  was 
before  the  legislature  when  the  Act  was  passed,  and  with  that  pro- 
vision in  the  constitution,  Virginia  gave  her  consent.  Congress 
passed  the  Act  giving  the  consent  of  the  National  Government  to 
the  creation  of  the  new  state,  with  all  of  these  provisions  in  the 
constitution  as  to  the  bases  upon  which,  and  as  to  the  tribunal  ~hy 
which,  this  just  proportion  should  be  determined. 

Now  your  Honors  will  preceive  that  after  the  creation  of  the  new 
state,  it  became  obligatory  upon  her  to  ascertain  that  just  propor- 
tion as  soon  as  was  practicable,  and  in  the  manner  designated  by  the 
ordinance.  After  the  restoration  of  peace  between  the  states,  Vir- 
ginia brought  suit  in  this  Court,  assailing  the  integrity  of  the  terri- 
torial limits  of  the  new  state,  claiming  certain  counties,  which  were 
recognized  by  the  new  state  as  being  a  part  of  her  territory,  were 
not  in  fact  a  part  of  her  territory,  but  really  belonged  to  the  old 
state.  Pending  that  suit,  "West  Virginia,  on  the  basis  agreed  upon 
between  the  two  states,  could  not  proceed  to  act  because  the  deter- 
mination of  her  just  proportion  depended  upon  whether  or  not  (the 
certain  counties  in  controversy,  were  actually  within  the  territory. 
That  suit  in  this  Court  remained  undetermined  until  the  6th  of 
March,  as  I  now  recollect,  1871 ;  and  on  that  day  it  was  determined  . 
that  West  Virginia's  territory,  as  she  had  claimed  it,  was  intact,  and 
the  case  was  determined  in  favor  of  the  defendant. 

Now  then,  up  to  that  point  of  time,  neither  state,  owing  to  the  con- 
dition of  affairs,  could  act  with  reference  to  this  debt.  The  first  ex- 
pression of  Virginia  with  reference  to  her  public  debt  was  that  con- 
tained in  an  Act  of  her  General  Assembly  approved  March  30th? 
1871,  in  which  Virginia  by  her  own  act  proposed  to  make  settlement 
with  her  creditors  of  the  old  ante-bellum  debt. 


276  COMMONWEALTH  OF  VIRGINIA   VS. 

JUSTICE  BREWER.     After  the  decision  in  the  case? 

MR.  HOGG.  After  the  decision  of  the  Supreme  Court.  She,  in 
that  Act,  proposed  to  assume  two-thirds  of  that  debt,  issue  new 
bonds  for  it,  and  to  receive  to  herself  in  trust,  the  surrender  of  the 
old  bonds,  the  settlement  of  the  other  one-third  to  await  a  settle- 
ment to  be  thereafter  had  between  West  Virginia  and  Virginia.  Ac- 
cordingly, after  this  enactment,  the  creditors  of  Virginia  did  avail 
themselves  of  the  provisions  of  that  Act,  and  a  great  deal  of  the  old 
debt  was  funded  upon  that  basis. 

The  next  expression  of  Virginia  with  reference  to  her  public  debt 
was  that  contained  in  an  Act  of  the  General  Assembly  of  Virginia 
approved  March  28th,  1879,  by  which  she  provided  an  abatement  of 
the  rate  of  interest  and  divided  her  then  outstanding  indebtedness 
into  two  classes,  which  it  is  not  necessary  to  mention  here  in  the 
statement  of  the  facts,  but  this  Act  of  1879,  proposing  the  abatement 
and  new  terms  of  settlement  of  the  two-thirds  which  she  had  as- 
sumed, provides  that,  ' '  The  owners  of  all  classes  of  bonds  mentioned 
in  this  Act,  who  shall  exchange  their  securities  for  the  bonds  cre- 
ated under  this  Act,  and  who  shall  not  have  yet  received  certificates 
representing  the  remaining  one-third  of  their  principal  and  inter- 
est, due  and  payable  by  the  State  of  West  Virginia,  shall  receive 
certificates  of  a  like  character  to  those  issued  under  the  act  of  March 
30th,  1871,  when  they  make  such  exchange,  and  the  State  of  Vir- 
ginia will  negotiate  or  aid  the  creditors  holding  all  of  such  certifi- 
cates issued,  under  this  Act,  or  previous  acts,  in  negotiating  with  the 
State  of  West  Virginia  for  an  amicable  settlement  of  the  claims  of 
such  creditors  against  the  State  of  West  Virginia.  The  acceptance 
of  the  said  certificates  for  West  Virginia's  one-third,  issued  under 
this  Act,  shall  be  taken  and  held  as  a  full  and  absolute  release  of  the 
State  of  Virginia  from  all  liability  on  account  of  said  certificates. ' ' 

Under  these  two  Acts,  the  Act  of  1871,  and  that  of  1879,  nearly, 
if  not  quite  all,  of  her  old  indebtedness  created  .prior  to  1861  was 
funded  on. the  basis  prescribed  by  these  enactments,  thus  relieving 
her  of  all  liability  upon  the  one-third  part  of  her  original  ante-hel- 
ium obligations.  So  the  matter  rested  until  a  third  expression  of  the 
State  of  Virginia  touching  her  said  debt,  so  far  as  it  related  to  West 
Virginia,  was  made,  which  was  an  Act  of  her  legislature  approved 
February  14,  1882. 

JUSTICE  BREWER.  Up  to  that  time  was  there  any  adjust- 
ment of  the  one-third? 
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MR.  HOGG.  There  was  no  adjustment  up  to  that  time  of  the 
one-third. 

Now,  under  this  Act  of  1882,  containing  an  extended  preamble 
setting  forth  what  purports  to  be  an  account  between  the  State  and 
her  creditors,  and  showing  the  aggregate  of  principal  and  interest 
in  two  distinct  totals  in  separate  columns,  and  declaring  the  assump- 
tion of  •  two-thirds  thereof  as  her  equitable  portion,  fixing  the  total 
amount  of  this  equitable  portion  as  of  July  1st,  1882.  at  $21,035,- 
377.15,  and  then  provides  for  the  funding  of  this  sum  by  the  issu- 
ance of  bonds  drawing  interest  at  the  rate  of  3  per  cent.,  Virginia 
obtained  a  very  considerable  reduction  of  the  two-thirds  which  she 
had  agreed  with  her  creditors  to  assume  by  the  Acts  of  1871  and 
1879,  better  terms  for  its  settlement,  and  a  reduction  of  the  rate  of 
interest. 

When  she  funded  her  debt  again  under  the  Act  of  1882,  this  pro- 
vision in  that  Act  appears : 

"For  all  balances  of  the  indebtedness,  constituting  West 
•  Virginia's  share  of  the  old  debt,  principal  and  interest,  in 
the  settlement  of  Virginia's  equitable  share  of  the  bonds  au- 
thorized to  be  exchanged  under  this  Act,  the  said  share 
having  been  heretofore  determined  by  the  Commonwealth 
of  Virginia,  the  said  Commissioners  shall  issue  certificates, 

substantially    in  the  following  form,     viz :     No The 

Commonwealth  of  Virginia  has  this  day  discharged  her  equit- 
able share  of  the  (registered  or  coupon,  as  the  case  may  be) 

bond  for Dollars,  dated  ....  day  of , 

and  No ,  leaving  a  balance  of dollars,  with 

interest  from to  be  accounted  for  to  the  holder 

of  this  certificate  by  the  State  of  West  Virginia,  without  re- 
course upon  this  Commonwealth. ' ' 

And  it  is  then  signed  by  the  Second  Auditor,  and  the  Treasurer. 

Now  a  further  Act  of  February,  1892,  was  passed,  which  bears  the 
following  title :  ' '  An  Act  to  Provide  for  the  Settlement  of  the  Pub- 
lic Debt  of  Virginia,  not  Funded  under  the  Provisions  of  an  Act 
Entitled  An  Act  to  Ascertain  and  Declare  Virginia's  Equitable 
Share  of  the  Debt  created  before  and  actually  Existing  at  the  time 
of  the  Partition  of  her  Territory  and  Resources,  and  to  Provide  for 
the  Issuance  of  Bonds  covering  the  same,  and  the  regular  and 
prompt  payment  of  the  interest  thereon,  approved  February  1,4, 
1882."  This  Act  of  1892  provided  for  the  issuance  of  $19,000,000 
in  bonds  in  lieu  of  $28,000,000  of  outstanding  obligations  of  Vir- 
ginia, not  funded  under  the  Act  of  February  14,  1882,  hereinbefore 
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mentioned,  and  prescribed  the  form  of  the  new  bonds  to  be  issued 
under  this  Act  and  the  coupons  thereof.  This  Act  also  provides  that 
in  taking  up  these  outstanding  bonds  before  issuing  new  bonds  in 
lieu  thereof  there  shall  be  deducted,  "One-third  of  the  principal 
and  interest  of  such  obligations  as  were  issued  prior  to  the  30th  day 
of  March,  1871,  and  also  deducting  one-third  of  the  principal  and 
interest  of  such  obligations  as  are  issued  under  the  Act  approved 
the  30th  day  of  March,  1871,  as  do  include  West  Virginia's  por- 
tion. ' '  This  Act  then  provides  that  all  balances  of  the  debt  of  Vir- 
ginia shall  be  borne  by  the  State  of  West  Virginia,  and  issues  a  certi- 
ficate similar  in  form  and  character  to  that  issued  under  the  Act  of 
1882.  By  virtue  of  this  act  of  legislation  Virginia  made  a  further 
reduction  of  the  principal  of  her  debt  and  received  a  more  favorable 
rate  of  interest  and  better  terms  as  to  payment.  That  was  in  1892. 
About  two  years  after  that  a  joint  resolution  was  adopted  by  the 
Legislature  of  Virginia  providing  for  the  adjustment  with  the  State 
of  West  Virginia  of  the  proportion  of  the  public  debt  of  the  original 
State  of  Virginia,  proper  to  be  borne  by  West  Virginia,  for  the  ap- 
plication of  whatever  may  be  received  from  West  Virginia  to  the 
payment  of  those  found  to  be  entitled  to  the  same.  This  resolution 
was  approved  March  6th,  1894,  and  in  its  preamble  refers  to  the  acts 
by  their  titles,  passed  by  the  General  Assembly  of  Virginia  relating 
to  her  debt,  concluding  the  preamble  of  this  resolution  as  follows: 
"Whereas,  the  present  State  of  Virginia  has  settled  and  adjusted, 
to  the  entire  satisfaction  of  her  people  and  the  creditors,  the  liabil- 
ity assumed  by  her  on  account  of  two-thirds  of  the  debt  of  the  orig- 
inal state."  The  resolution  then  creates  a  commission  ''Authorized 
and  directed  to  negotiate  with  the  State  of  AVest  Virginia  a  settle- 
ment and  adjustment  of  the  proportion  of  the  public  debt  of  the 
original  State  of  Virginia  proper  to  be  borne  by  West  Virginia." 
But  in  creating  this  Commission,  to  which  she  confided  the  duty  of 
negotiating  a  settlement  with  West  Virginia,'  it  is  provided :  ' '  But 
said  Commission  shall  in  no  event  enter  into  any  negotiation  here- 
under except  upon  the  basis  that  Virginia  is  bound  only  for  the  two- 
thirds  of  the  debt  of  the  original  State  which  she  has  already  pro- 
vided for  as  her  equitable  proportion  thereof.  All  expenses  incurred 
by  said  Commission  and  said  Board  of  Arbitrators,  including  rea- 
sonable compensation  of  the  members  thereof,  shall  be  paid  out  of 
the  proceeds  of  such  settlement  or  by  the  holders  of  said  certificates 
who  are  the  beneficiaries  of  such  settlement,  but  without  subjecting 
the  State  to  any  expense  on  this  account. ' ' 
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Now  a  further  Act  was  passed  by  the  Virginia  Legislature  and 
approved  March  6th,  1900,  reciting  the  previous  acts  of  said  Legis- 
lature relating  to  the  public  debt  of  said  State,  and  also  reciting 
that  ' '  "Whereas,  in  each  of  said  Acts  provision  is  made  for  issuing  to 
the  creditors  of  the  original  State  of  Virginia  who  should  accept  the 
new  bonds  provided  for  by  said  several  acts,  certificates  for  such 
proportion  of  the  obligations  surrendered  by  them  as  was  deemed 
proper  to  be  borne  by  the  State  of  West  Virginia,  to-wit :  One-third 
of  the  amount  of  said  obligations,  of  which  certificates  this  State 
holds  a  large  amount,  through  the  agency  of  the  Commissioners  of 
its  Sinking  Fund  and  Literary  Fund."  In  accordance  with  the 
provisions  and  requirements  of  the  Act  approved  March  6,  1900,  the 
Commission  entered  into  an  arrangement  with  the  duly  authorized 
representatives  of  the  holders  of  the  deferred  certificates  is- 
sued by  Virginia,  without  recourse  upon  her  and  receiv- 
ed by  her  creditors  in  settlement  of  one-third  of  the  or- 
iginal debt,  whereby  this  Commission  by  and  with  the  ad- 
vice of  the  Attorney  General,  was  to  institute  suit  in  the  name 
of  Virginia  in  this  Court,  and  these  deferred  certificates  issued  up- 
on "West  Virginia,  without  recourse  upon  Virginia,  should  be  assem- 
bled and  placed  in  the  hands  of  the  Commission.  The  Commission 
created  by  the  State  of  Virginia  and  the  Committee  representing 
the  holders  of  the  deferred  certificates  met  and  entered  into  an 
agreement  whereby  they  surrendered  to  the  then  Commission  all  of 
these  deferred  certificates  representing,  as  claimed  by  Virginia,  the 
one-third  part  of  the  debt  which  was  to  be  borne  by  West  Virginia, 
and  in  that  agreement  it  was  stipulated  that  Virginia  should  incur 
no  expense  on  account  of  any  suit  instituted  in  this  Court  in  her 
name  against  West  Virginia  for  the  purpose  of  enforcing  payment 
of  these  deferred  certificates  owned  by  the  original  holders  or  as- 
signees of  the  old  debt,  and  that  the  bondholders  should  bear  all 
expenses.  After  that  arrangement  had  been  consummated,  suit  was 
brought  in  this  Court,  in  which  the  facts  as  I  have  stated  them  es- 
sentially appear,  and  the  bill  prays  for  an  accounting  between  the 
States  of  Virginia  and  West  Virginia,  and  also  prays  that  the  prin- 
ciples upon  which  such  an  accounting  shall  be  had  may  be  ascertain- 
ed and  declared,  and  that  a  true  and  proper  statement  be  made  of 
the  matters  and  things  above  set  forth,  such  accounting  to  be  had 
and  statement  made  under  the  provision  and  direction  of  this  Court, 
"by  such  auditor  or  means  as  may  be  by  the  Court  selected,  and  that 
proper  and  full  reports  of  such  accounting  and  settlement  may  be 
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made  to  this  Court ;  and  that  the  State  of  "West  Virginia  may  be  re- 
quired to  produce  before  such  Auditor  and  persons  selected,  such 
books  and  proceedings  as  may  be  among  her  public  records  which 
may  aid  and  show  the  facts  and  actual  state  of  the  accounts  growing 
out  of  the  matters  and  things  above  recited  and  set  forth,  in  order 
that  a  full  and  correct  settlement  and  adjustment  of  the  account  be- 
tween the  two  states  shall  be  had.  And  that  this  Court  shall  adjudi- 
cate and  determine  the  amount  due,  and  so  forth. 

At  the  October  term  of  this  Court,  1906,  a  demurrer  was  filed  by 
the  State  of  West  Virginia  which  was  subsequently  amended,  and 
in  that  demurrer  was  set  forth  the  grounds  upon  which  it  is  contend- 
ed that  no  liability  to  Virginia  or  right  to  maintain  this  suit  appears 
upon  the  face  of  the  bill  or  its  exhibits.  Without  going  into  detail 
with  reference  to  the  points  of  argument,  I  desire  to  say  that  this 
demurrer  raises  the  first  proposition  in  this  form :  That  the  State  of 
Virginia  has  asserted  here  in  this  bill  a  pure  money  demand,  and 
seeks  a  personal  decree  for  that  amount  against  the  State  of  West 
Virginia.  Before  calling  your  attention  briefly  to  the  reasons  why 
we  think  this  point  ought  to  prevail  upon  this  demurrer,  I  desire  to 
state  that  there  is  also  embodied  in  this  bill  a  claim  for  these  certifi- 
cates issued  by  Virginia  representing  West  Virginia's  one-third 
part  of  the  old  debt  in  the  hands  of  the  Literary  and  Sinking  Funds 
of  Virginia ;  and  also  a  claim  for  property  localized  within  the  State 
of  West  Virginia  consisting  of  roads,  lands,  bridges  and  so  forth. 
And  also  $150,000  appropriated  by  the  General  Assembly  of  Virgin- 
ia in  February,  1863,  which  is  also  made  a  part  of  the  demand.  It 
may  be  insisted  that  the  right  to  maintain  a  suit  by  one  state  against 
another  for  a  purely  personal  demand  is  not  an  open  question,  but 
we  think  that  this  case  presents  the  proposition  as  to  whether  this 
Court  can  take  cognizance  of  a  purely  personal  claim  on  the  part  of 
a  state  and  assert  it  against  another  so  as  to  make  this  tribunal 
available  for  purposes  of  a  controversy  of  that  character.  In  this  par- 
ticular case  there  is  nothing  to  make  it  an  equitable  case  unless  it 
be  on  the  ground  of  an  accounting,  and  that  if  a  decree  were  entered 
in  this  case  it  would  be  unavailing  because  it  could  not  be  enforced. 
But  I  do  not  desire,  if  your  Honors  please,  to  argue  that,  because  I 
have  not  the  time. 

JUSTICE  BREWER.  The  resolution  of  the  Convention  was 
that  the  West  Virginia  Legislature  should  ascertain  the  amount,  and 
that  was  postponed  until  after  1871.  Has  West  Virginia  done  any- 
thing since  then  ? 
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MR.  HOGG.  West  Virginia  has  not  been  able  to  do  anything  for 
this  reason,  that  Virginia  undertook  to  settle  it;  and  began  in  1871 
upon  the  basis  that  she  only  owed  two-thirds,  and  when  she  provided 
a  Commission  to  settle  with  West  Virginia,  it  was  upon  the  arbitrary 
basis  that  West  Virginia  must  assume  one-third. 

JUSTICE  BREWER.  She  settled  with  the  bondholders.  Did  she 
make  any  proposition  of  settlement  to  West  Virginia? 

MR.  HOGG.  None  whatever,  excepting  the  proposition  that  the 
Commission  might  arrange  it,  provided  it  did  not  undertake  to  set- 
tle upon  any  basis  excepting  that  West  ,Vriginia  was  liable  for  the 
one-third. 

Now  then  the  next  ground  against  the  exercise  of  the  jurisdiction 
of  the  Court  in  this  case  to  determine  the  principles  upon  which  this 
adjustment  should  be  made,  is  this :  That  when  the  ordinance  that 
Virginia  adopted  in  1861  providing  how  the  accounting  should  be 
had,  and  when  the  Constitution  of  West  Virginia,  to  which  Virginia 
assented,  and  upon  which  the  Act  of  Congress  was  predicated,  ad- 
mitting her  into  the  Union,  provided  that  that  amount  should  be  as- 
certained by  the  Legislature  of  West  Virginia  as  the  body  to  act, 
it  was  a  solemn  compact  entered  into  between  the  two  states  under 
which  that  just  proportion  should  be  determined ;  and  that  no  De- 
partment of  the  General  Government,  no  Department  of  either  of 
the  State  Governments,  could  change  that  compact  except  by  agree- 
ment. 

JUSTICE  WHITE.  Your  argument  is  that  an  agreement  was 
made  for  the  adjustment  on  a  particular  basis  ? 

MR.  HOGG.     That  Virginia  never  did  observe  and  never  would 
observe. 
•  JUSTICE  WHITE.    Then  there  was  no  agreement  to  compel? 

MR.  HOGG.  That  was  not  the  exact  position.  The  exact  posi- 
tion was  this,  that  Virginia  undertook  herself,  beginning  with  1871 
and  extending  down  to  1882,  to  settle  this  upon  her  own  terms,  and 
that  Virginia,  when  she  proposed  to  settle  with  West  Virginia,  put 
restrictions  upon  the  Commission  authorized  to  act,  fixing  the  basis 
at  absolutely  one-third  of  the  debt,  so  that  West  Virginia  was  pre- 
cluded from  meeting  Virginia  upon  any  terms  of  adjustment, 
except  those  which  she  has  prescribed  in  violation  of  the  compact. 

JUSTICE  HARLAN.  Does  West  Virginia  admit  that  she  owed 
anything  ? 

MR.  HOGG.  West  Virginia  has  expressed  herself  in  her  Legisla- 
ture as,  on  the  basis  adopted,  owing  nothing. 
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JUSTICE  HARLAN.  Does  she  admit  that  she  owes  anything  on 
any  account? 

MR.  HOGG.  West  Virginia  disclaims  any  liability  to  Virginia 
on  any  account. 

Now  then,  if  your  Honors  please,  another  proposition  arises  in  this 
case,  and  that  is  whether  this  is  a  controversy  between  two  states 
within  the  meaning  of  Section  2,  Article  3,  of  the  Constitution. 
Tour  Honors  will  perceive  from  the  bill  and  its  exhibits  that  this 
suit  has  been  brought  for  a  settlement  of  the  deferred  certificates 
issued  by  Virginia  to  the  bond  holders;  that  these  certificates  were 
issued  without  recourse  upon  Virginia,  and  that  they  were  assembled 
by  the  owners  and  their  Committee  into  the  hands  of  the  Commis- 
sion, and  that  this  suit  has  been  brought  by  Virginia  for  the  benefit 
of  the  holders  of  .these  certificates;  and  that  if  a  personal  decree 
were  rendered  in  favor  of  Virginia,  it  could  not  inure  to  her  bene- 
fit. 

Furthermore,  if  it  be  argued  that  the  obligation  which  West  Vir- 
ginia assumed,  and  which  was  a  just  proportion  of  the  old  debt,  was 
really  payable  to  Virginia,  when  Virginia  settled  her  part  of  the  old 
debt  with  the  creditors  and  transferred  to  them  all  deferred  certi- 
ficates representing  the  other  third,  and  was  released  from  all 
liability  on  account  of  it,  her  interest  in  this  debt,  excepting 
what  she  had  assumed,  ceased  and  determined,  and  therefore  having 
settled  her  proportion  as  declared  in  her  own  Legislature,  and  no 
more  than  her  proportion,  and  having  disposed  of  the  other  third  by 
her  own  certificates  without  recourse  upon  her,  that  her  interests 
ended  and  that  she  could  not  be  heard  to  prosecute  a  suit  in  this 
Court  for  relief  on  account  of  those  certificates,  because  the  Court 
could  grant  none. 

Furthermore,  if  it  is  assumed  on  the  other  hand  that  when  the  two 
states  were  divided  the  obligation  of  West  Virginia  became  a  joint 
one  with  Virginia  to  the  creditors,  and  Virginia  by  her  own  Act  set- 
tled in  entirety  for  her  own  proportion,  being  released  by  the  sur- 
render of  the  old  debt  to  her,  that  would  release  West  Virginia 
unless  she  had  been  privy  to  the  arrangement  by  which  that  debt 
was  settled. 

JUSTICE  BREWER.  The  effect  of  that  adjustment  was  simply 
to  reduce  the  amount  of  indebtedness. 

MR.  HOGG.  The  effect  of  that  was  then  your  Honor,  as  under- 
stood by  Virginia,  that  she  simply  determined  by  her  act  what  part 
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Virginia  should  assume,  leaving  the  one-third  unsettled  and  repre- 
sented by  these  deferred  certificates  which  Virginia  had  issued 
against  West  Virginia. 

JUSTICE  BREWER.    Was  one-third  released  also? 

MR.  HOGG.    No,  sir,  the  one-third  still  stands  out. 

MR.  McCLINTIC.    The  bonds  were  cancelled. 

MR.  HOGG.  Yes,  they  were.  The  old  bonds,  when  they  were  sur- 
rendered and  the  certificates  issued,  were  cancelled  so  that  the  debt 
was  destroyed ;  and  Virginia  is  not  asserting  in  this  case  any  claim 
for  contribution,  and  if  she  were  she  could  not  maintain  it,  because 
tio  court  of  equity  would  decree  contribution  until  the  plaintiff  had 
made  it  appear  that  she  had  paid  more  than  her  just  share.  Vir- 
ginia only  Claims  to  have  paid  her  just  share,  and  has  been  released 
entirely  from  the  one-third  which  she  has  allotted  to  West  Virginia, 
ignoring  entirely  the  compact,  saying  that  the  holders  must  come 
into  this  Court  through  the  State  of  Virginia  as  the  plaintiff  and 
compel  West  Virginia  to  account,  for  what?  Not  to  Virginia;  she 
gets  no  benefit;  she  is  entirely  released.  For  no  person  except  the 
owners  of  these  deferred  certificates  issud  by  Virginia  without  re- 
course upon  herself,  against  West  Virginia. 

The  other  claim  that  is  made  in  the  bill  is  for  certain  parts  of  the 
old  debt  represented  by  deferred  certificates  that  were  transferred 
by  the  State  of  Virginia  to  the  Commissioners  of  her  Literary  and 
Sinking  Funds.  These  were  mere  state  agencies  created  for  the 
fiscal  purposes  of  the  state,  and  any  bonds  or  deferred  certificates 
held  by  them  could  not  be  regarded  as  a  debt  against  Virginia  with- 
in the  meaning  of  the  compact  of  August,  1861,  or  of  the  Constitu- 
tion of  West  Virginia  of  1862;  in  other  words,  as  to  that  part  of 
these  bonds  and  the  deferred  certificates  representing  one-third  of 
them  in  possession  of  the  Commissioners  of  her  Literary  and  Sink- 
ing Funds  Virginia  had  never  become  a  debtor,  she  still  held  them 
by  her  own  fiscal  agents,  and  therefore  it  constitutes  no  debt  against 
the  State  of  West  Virginia. 

Now  as  to  the  third  claim  made  by  Virginia  against  West  Virgin- 
ia, that  is  asserted  under  an  Act  of  the  Legislature  of  Virginia 
passed  on  the  3rd  and  4th  days  of  February,  1863,  after  Congress 
had  given  her  consent  to  the  creation  of  West  Virginia,  and  when 
Virginia  ceased  to  have  any  absolute  control  over  West  Virginia,  so 
far  as  imposing  any  additional  burdens  upon  her  as  a  condition  of 
■coming  into  the  Union  is  concerned.  This  act  of  February  3rd,  1863, 
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relates  to  property  localized  within  the  territory  of  the  new  state, 
and  declares  that  she  shall  account  for  it  upon  a  settlement  between 
the  two  states  thereafter  to  be  had.  Our  contention  is  that  when 
Virginia  gave  her  consent  to  the  formation  of  the  new  state,  the  on- 
ly obligations  which  she  imposed  upon  the  new  state  were  those 
stated  in  the  constitution  of  the  new  state,  the  sole  ground  upon  which 
she  gave  her  assent ;  and  that  the  fact  that  she  passed  subsequently 
an  act  of  her  legislature  seeking  to  make  the  new  state  responsible 
for  the  property  within  her  limits  could  not  act  as  a  modus  to  give 
vitality  or  force  to  that  act,  because  it  was  done  without  the  consent 
of  the  new  state,  and  the  new  state,  under  well  settled  principles  of 
law,  would  be  entitled  to  all  the  public  property  localized  within  her 
territory;  because  it  will  be  recollected  that  Virginia's  government 
at  the  time  she  gave  her  consent  to  the  formation  of  the  new  state 
was  already  provided  with  the  instrumentalities  and  means  of  car- 
rying on  the  operations  of  government.  She  had  everything  necessary 
to  equip  her.  The  new  state  according  to  that  contention  would  not 
only  have  to  bear  her  just  proportion  of  the  public  debt,  but  it 
would  have  to  make  compensation  to  Virginia  for  all  public  prop- 
erty left  within  her  domain  at  its  fair  value,  and  then  assume  ail 
the  burdens  of  government  in  the  protection  of  her  citizens  and  the 
carrying  on  of  her  relations  as  a  state.  That  cannot  be  enforced 
against  the  new  state. 

There  is  another  objection  to  this  feature  of  the  bill,  your  Hon- 
ors. "When  Virginia  by  her  act  of  legislation  authorized  the  institu- 
tion of  this  suit  in  her  name  against  West  Virginia,  she  restricted 
in  the  act  the  matters  to  which  that  bill  should  refer,  and  that  was 
to  determine  a  just  proportion  of  the  public  debt  to  be  borne  by 
West  Virginia  that  had  been  created  on  the  part  of  the  old  state 
prior  to  January,  1861 ;  and  Virginia  by  her  own  showing,  by  the 
exhibits  filed  with  her  bill,  in  effect  restricted  her  officer  of  the  law  in- 
stituting this  suit  to  confine  it  to  her  demand  on  the  score  of  the  pub- 
lic debt  created  before  the  war,  the  proceeds  of  which  suit,  if  any  ob- 
tained, were  to  inure  to  the  benefit  of  the  holders  of  the  certificates. 

Now  another  objection  to  these  two  additional  matters,  and  to  the 
whole  suit,  is  this :  If  it  be  conceded  that  the  claim  asserted  by  Vir- 
ginia with  reference  to  her  public  debt  be  one  of  equitable  jurisdic- 
tion, it  does  not  admit  of  argument  that  the  claim  for  property  lo- 
calized within  the  boundaries  of  the  new  state,  and  the  $150,000 
mentioned  in  the  bill  which  was  used  by  West  Virginia  as  a  part  of 
the  personal  property  pertaining  to  local  institutions  in  the  state,. 
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does  not  constitute  a  subject  of  equity  contest.  This  Court  has  ex- 
pressed itself  Avith  reference  to  the  principle  which  is  to  distinguish 
an  equity  cause  from  a  law  cause.  Wherever  the  demand  is  for  a 
simple  judgment  for  money,  or  wherever  it  is  simply  a  claim  for 
damages  and  does  not  involve  any  sort  of  trust  or  lien  or  equitable 
doctrines  to  be  applied,  it  must  be  asserted  on  the  law  side.  The 
amount  of  the  demand  in  this  case,  if  Virginia  has  any  claim  against 
West  Virginia  for  this  property  localized  within  her  territory,  would 
be  its  value.  If  she  obtained  any  money  pertaining  to  local  institu- 
tions in  West  Virginia,  it  would  be  that  amount.  Therefore,  in  this 
case,  Virginia  has  sought  to  blend  in  one  suit  an  equitable  claim  with 
a  legal  demand,  which  would  oust  this  Court  of  its  jurisdiction, 
whatever  the  rule  may  be  in  many  other  jurisdictions  to  the  con- 
trary. If  your  Honors  please,  in  many  jurisdictions,  where  a  court 
takes  cognizance  of  a  suit  in  equity,  on  one  well  recognized  principle 
of  equity,  it  will  hold  it  for  all  purposes.  This  is  not  the  rule  in  the 
federal  courts.  It  is  the  policy  of  the  Courts  of  the  United  States 
not  to  permit  a  party  to  be  deprived  of  the  right  of  trial  by  jury  by 
blending  a  legal  cause  with  an  'equitable  one.  And  on  that  score 
this  Court  would  not  have  jurisdiction  of  this  case.  We  therefore 
contend  that  this  demurrer  ought  to  be  sustained;  as  all  the  facts 
whieh  I  have  recited  appear  upon  the  face  of  the  bill  and  its  exhib- 
its, and  the  matters  of  which  this  Court  will  take  judicial  notice,  the 
pleading  of  which  is  unnecessary ;  and  that  this  Court  will  not  take 
jurisdiction  to  enforce  a  simple  money  demand,  because  it  is  without 
power  to  make  it  effective. 

Secondly,  that  the  parties  to  this  suit,  by  their  compact  embodied 
in  the  ordinance  of  1861  and  the  constitution  of  1862,  the  Act  of  the 
Legislature  of  Virginia  of  1862  and  the  Act  of  Congress  admitting 
the  state  into  the  Union,  have  already  appointed  and  provided  a  tri- 
bunal, to-wit.  the  Legislature  of  West  Virginia,  by  which  this 
amount  shall  be  determined.  The  states  have  already  provided  the 
basis  upon  which  it  will  be  determined,  and  it  cannot  be  changed  by 
judicial  action. 

In  the  third  place,  we  contend  that  the  State  of  Virginia  has  no 
such  interest  in  this  suit  as  will  authorize  her  to  maintain  it ;  that  it 
is  a  suit  brought  in  her  name  for  the  benefit  of  holders  of  the  de- 
ferred certificates  alone.  No  decree  can  be  pronounced  upon  this 
bill  that  will  inure  to  the  benefit  of  Virginia. 

In  the  next  place  we  contend  that  these  holders  are  so  directly  in- 
terested in  this  suit,  being  represented  by  the  Commission  created 
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by  the  State  of  Virginia,  and  the  Committee  acting  for  them,  that 
this  Court  cannot,  as  a  matter  of  justice  and  equity,  undertake  to 
determine  the  amount  that  West  Virginia  should  be  liable  for,  nor 
the  method  by  which  that  is  to  be  arrived  at  in  the  absence  of  these 
parties  so  vitally  interested;  that  if  the  bill  were  sought  to  be 
amended  by  bringing  them  upon  the  record  as  parties,  they  would 
necessarily  in  the  very  nature  of  things  occupy  the  position  of  the 
real  plaintiffs  in  the  cause,  and  being  individuals,  under  the  Elev- 
enth Amendment  to  the  Constitution,  they  would  not  be  permitted 
to  do  in  conjunction  with  the  state  as  a  nominal  party  that  which 
they  would  be  prohibited  from  doing  as  sole  plaintiffs,  and  that  they 
cannot  be  heard  on  that  ground.  And  on  the  further  ground,  if 
your  Honors  please,  that  this  suit,  even  if  it  be  conceded  for  the 
sake  of  argument  that  the  debt  is  a  proper  subject  of  cognizance  on 
the  part  of  this  Court — that  the  plaintiff  has  blended  with  it  these 
legal  demands,  and  they  are  simply  legal  demands  without  doubt; 
and  therefore  the  jurisdiction  of  this  Court  cannot  be  exercised, 
and  the  plaintiff  on  any  of  these  grounds  mentioned  cannot  main- 
tain this  suit. 

JUSTICE  HAELAN.  Suppose  the  State  owns  the  bonds  of  an- 
other State ;  really  OAvns  them  themselves.  What  would  you  say  as 
to  the  jurisdiction  of  this  Court  of  a  suit  by  one  state  against  an- 
other ? 

ME.  HOGG.     To  enforce  their  payment? 

JUSTICE  HAELAN.    Suit  to  get  judgment. 

ME.  HOGG.     Tour  Honors  have  never  decided  that  question. 

JUSTICE  HAELAN.     It  was  decided,  against  one . 

ME.  HOGG.  That  was  a  proceeding  wherein  you  executed  a  de- 
cree without  embarrassment  by  the  officer  of  your  own  Court.  You 
did  not  disturb  the  state  government;  did  not  ask  anything  from 
the  State  government.  You  simply  ordered  a  sale  of  personal  prop- 
erty, a  power  which  the  Court  could  properly  exercise.  But  I  would 
not  like  to  answer  that  question  because  I  would  do  so  on  a  point 
that  I  do  not  think  I  ought  to  express  myself  upon,  as  it  does  not 
necessarily  arise  in  this  case.  But  it  is  a  serious  question  as  to 
whether  it  can  be  enforced ;  and  it  is  conceded  I  believe  in  the  briefs 
of  Counsel  for  the  Plaintiff  in  this  case,  that  there  is  no  power  in  the 
judiciary  of  a  state  or  the  National  Government  that  can  control  the 
power  of  taxation  by  a  state  for  the  purpose  of  obtaining  satisfac- 
tion of  judgment,  rendered  against  a  state  or  the  National  Govern- 
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ment;  and  that  the  judiciary  has  only  the  power  to  compel  tribunals 
or  courts  to  do  that  which  the  Legislature  has  prescribed  thay  shall 
do,  and  which  may  be  done  by  mandamus.  It  must  be  a  pure  minis- 
terial duty  not  embodying  the  exercise  of  discretion.  And  that  the 
matter  of  levying  for  taxation,  and  carrying  on  the  various  instru- 
mentalities of  the  government,  is  a  duty  exclusively  cenfined  to  the 
legislative  branch  of  the  government,  and  with  which  the  judiciary 
will  not  interfere. 

It  is  apparent  from  the  bill  in  this  cause,  with  the  exhibits  made 
a  part  of  it,  that  its  decision  does  not  necessarily  involve  a  determin- 
ation of  the  question  whether  this  Court  may  render  a  judgment  or 
decree  in  personam  against  a  state.  No  case  has  ever  been  before 
this  Court  making  it  necessary  to  decide  this  point  in  order  to  a 
rendition  of  the  judgment  of  the  Court.  It  is  clearly  apparent  that 
there  is  no  such  state  of  facts  set  forth  in  the  bill  as  to  bring  this 
cause  within  the  constitutional  provision  authorizing  the  mainten- 
ance of  a  suit  in  this  Court  by  one  state  against  another.  The  whole 
tenor  of  the  bill  goes  upon  the  theory  that  Virginia  is  suing  in  her 
own  name  on  behalf  of  the  holders  of  the  deferred  certificates  issued 
by  her  without  recourse  upon  herself,  against  the  State  of  West  Vir- 
ginia. She  is  a  self-constituted  champion  in  this  Court  of  the  rights 
of  those  persons  who  have  already  released  her  from  any  liability 
to  them,  and  have  accepted  her  promise  to  institute  this  suit  as  a 
full  guarantee  of  satisfaction  of  any  and  all  claim  which  they  ever 
pretended  to  have  against  her.  That  she  cannot  maintain  this  atti- 
tude in  a  suit  as  plaintiff,  for  the  purpose  of  obtaining  substantial 
relief,  has  been  repeatedly  decided  by  this  Court,  and  to  argue  the 
question  is  unnecessary,  as  the  authorities  supporting  this  position 
are  fully  set  forth  in  the  written  brief,  filed  in  the  cause,  and  the 
principles  upon  which  the  decisions  rest  are  familiar  to  the  Court. 

It  is  respectfully  submitted  that  each  ground  of  demurrer  assign- 
ed by  the  defendant  presents  an  unanswerable  objection  to  the 
maintenance  of  this  cause,  and  that  the  bill  ought  to  be  dismissed 
by  this  Court  upon  demurrer  alone,  without  subjecting  the  defend- 
ant to  the  expense  and  delay  of  further  controversy  by  means  of  an 
answer  and  the  taking  of  proof  in  support  of  it.  Indeed,  the  essen- 
tial propositions  of  law  necessarily  arise  upon  the  face  of  the  bill, 
and  the  decisions  of  this  Court  show  that  their  determination  must 
be  in  favor  of  the  defendant. 
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MR,  CONRAD.  If  the  Court  please,  The  Commonwealth  of  Vir- 
ginia comes  before  this  Court  and  asks  its  equitable  aid  in  the  ascer- 
tainment of  the  contributive  share  of  West  Virginia  to  a  common 
burden  which  rests  now  upon  both  States,  which  was  never  a  joint 
debt,  but  was  an  -obligation  which  West  Virginia  inherited  by  her 
birth. 

We  are  told  in  the  briefs  that  the  State  of  Virginia  cannot  main- 
tain this  proceeding,  and  cannot  ask  equitable  aid  here  until  she  has 
paid  off  and  discharged  the  entire  deb,t ;  that  one  cannot  come  into  a 
Court  of  Equity  for  contribution  until  that  one  has  paid  off  the  debt 
upon  which  he  seeks  aid. 

For  the  purpose  of  correcting  an  error  in  our  brief — the  light  col- 
ored brief — and  also  asking  your  attention  to  the  authority,  page  18 
of  the  brief  for  the  Commonwealth  of  Virginia  gives  a  citation  to 
"2nd  Spence,  Equitable  Jurisprudence."  It  should  be  1st  Spence 
instead  of  2nd. 

The  authority  is  this :  1  Spence  Equitable  Jurisdiction  of  Court  of 
Chancery,  page  662.    The  author  is  considering  those  cases  in  which 
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the  Court'  of  Chancery,  has  enforced  obligations  arising  out  of  cer- 
tain relations  in  which  the  parties  stand  to  each  other,  on  principles 
of  equity  independently  of  contract,  and  after  referring  to  the  prac- 
tice in  the  English  Courts,  he  says : 

' '  It  was  not  necessary  to  wait  till  some  one  was  damnified 
by  having  paid,  or  having  a  claim  made  against  him  for  the 
whole ;  a  bill  might  be  filed  to  settle  the  amounts  due  from 
each  individual  of  a  body  liable  to  one  common  burden,  and 
to  compel  the  payment  by  each  of  his  share." 

That  is,  a  Court  of  Equity,  in  the  exercise  of  its  preventive  jur- 
isdiction, will  not  require  that  a  burden  of  debt,  resting  upon  two 
or  more,  shall  be  absolutely  paid  off  and  discharged  by  one  of  the 
number,  before  it  will  extend  to  that  one  the  relief,  which  this  court 
alone  can  afford,  of  fixing  the  liability  upon  those  on  whom  it  must 
ultimately  be  fixed,,  and  doing  by  one  decree,  what  must  otherwise 
be  done  by  successive  suits,  that  is,  apportion  the  liability  among 
those  who  must  in  the  end  sustain  it,  and  requiring  each  to  contrib- 
ute the  amount  which  equitably  and  fairly  should  be  borne  by  him. 

I  shall  not  array  before  you  the  cases  in  which  this  doctrine  has 
been  enforced,  or  the  text  writers  who  have  recognized  and  sustained 
it  by  reason  and  authority,  nor  shall  I  stop  now  to  consider  the  ques- 
tion suggested  by  Mr.  Carlisle,  that  no  such  relief  can  be  granted  in 
this  cause  because  our  Bill  nowhere  alleges  that  Virginia  has  paid 
off  the  entire  public  debt  evidenced  by  the  bonds  of  the  old  Common- 
wealth. I  may  take  occasion  later  on  to  call  your  attention  to  the 
fact  that  so  far  as  Virginia  and  her  creditors  are  concerned,  she  has 
paid  all  that  in  equity  and  good  conscience  they  are  entitled  to  de- 
mand of  her  in  a  court  of  Equity.  She  has  issued  to  them  her 
uew  bonds  for  two-thirds  of  the  aggregate  of  the  principal  and  inter- 
estest  of  the  old  Public  Debt,  up  to  January  1861.  She  has  paid  the 
interest,  and  reduced  the  principal  of  that  new  debt.  She  has  paid  off 
and  discharged  other  liabilities  of  the  old  Commonwealth  for  which 
West  Virginia  was  liable  with  her.  Meanwhile  West  Virginia,  hav- 
ing received  and  appropriated  to  her  sole  uses  public  assets  of  the 
old  Commonwealth  to  the  amount  of  millions  of  dollars,  has  paid 
nothing  on  the  common  debt,  and  declines  to  account  for  the  funds 
she  has  received  and  appropriated. 

I  want  to  ask  your  attention  now,  while  I  recite  briefly,  what  is 
alleged  in  the  Bill  as  to  the  history  of  this  Public  Debt.  You  have 
been  told  by  Prof.  Hogg,  that  Virginia  created  this  debt  back  in  the 
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20 's,  in  providing  a  system  of  internal  improvements.  You  are 
doubtless  familiar  with  the  admirable  article  by  Mr.  B.  R.  Curtis 
published  sixty  odd  years  ago,  in  which  he  discusses  the  history  of 
our  State  debts,  the  policy  that  led  to  their  creation,  and  the  ethical 
questions  involved  in  the  judicial  ascertainment  and  enforcement  of 
their  liability.  But  there  is  a  feature  involved  in  this  case,  that  is 
quite  peculiar,  but  which  my  learned  brother  Prof.  Hogg  did  not 
advert  to.  It  is  a  matter  of  public  history,  clearly  established  by 
contemporaneous  public  records,  specifically  stated  and  charged  in 
the  Bill,  and  susceptible  of  instant  proof,  it  is  this :  The  public  debt 
for  which  these  bonds  were  issued,  was  indeed  created  for  the  con- 
struction of  works  of  internal  improvement  in  Virginia,  viz : 
turnpike  roads,  canals,  railroads,  bridges  &c,  and,  as  an  instrument 
adapted  to  the  end  in  view,  banks,  in  which  Virginia  subscribed  for 
three  fifths  of  the  capital  stock.  Why  were  these  internal  improve- 
ments entered  upon  at  so  great  cost?  Not  for  the  improvement  of 
Eastern  Virginia,  but.  solely  for  the  development  and  betterment 
of  Western  Virginia.  It  had  come  down  to  us  as  a  tradition  that  the 
domestic  peace  of  the  old  Commonwealth  had  been  greatly  disturb- 
ed, by  the  dissensions  that  had  marked  the  first  half  of  the  19th 
century,  between  the  cis-montane  and  the  trans-montane  sections  of 
the  State.  The  published  Debates  in  the  Convention  of  1829-30  are 
treasured  as  priceless  monuments  of  the  ability,  patriotism  and  cour- 
age that  marked  the  actors  on  that  stage.  We  have  caused  the  jour- 
nals of  the  Senate  and  House  of  Delegates  of  Virginia,  during  the 
period  in  which  this  debt  was  being  created,  and  bonds  isued  there- 
for, to  be  examined  and  the  votes  for  and  against  the  creation  of 
each  portion  of  this  debt  to  be  accurately  noted,  and  we  are  pre- 
pared to  show  this  significant  result.  On  each  vote  taken  it  appears 
from  the  record  that  the  members  of  both  Houses,  from  the  region 
now  constituting  West  Virginia,  advocated,  urged,  insisted  on  and 
voted  for  the  creation  of  the  Debt  and  the  issuance  of  the  bonds, 
while  the  members  from  the  remaining  parts  of  the  State,  in  very 
large  part  voted  against  it.  The  significance  of  this  fact  lies  in 
this,  that  it  appears  that  this  public  debt  to  the  payment- of  which 
we  are  asking  that  West  Virginia,  shall  contribute,  was  in  fact  and 
in  truth  created  and  incurred  for  the  benefit  of  this  very  section  of 
Virginia, — for  the  benefit  of  these  very  people  who  are  here  as  de- 
fendants today,  resisting  this  attempt  to  make  them  contribute 
towards  the  payment  of  this  debt. 

This  public  debt  would  not'have  been  created,     these  railroads, 
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turnpikes  and  canals  would  not  have  been  builded,  but  for  the  pur- 
pose of  developing  in  the  Western  parts  of  Virginia  those  vast  stores 
of  mineral  and  vegetable  wealth  which  were  seen  and  known,  though 
not  yet  ascertained  and  developed  more  than  a  hundred  years  ago  by 
the  people  of  Virginia.  I  might,  if  it  were  proper,  and  my  time  al- 
lowed, mention  to  you  the  names  of  men  familiar  in  the  history  of 
Virginia,  and  in  the  history  of  this  country,  who  more  than  a  cen- 
trry  ago  had  explored  all  this  western  region,  and  had  then  taken  up 
large  bodies  of  these  lands,  which  they  held  through  their  own  lives 
and  transmitted  to  their  posterity  as  an  heritage  of  priceless  value. 

Now,  one  more  feature  of  this  public  debt.  In  1861 — the  period 
arbitrarily  fixed — it  was  a  burden  resting  upon  the  Commonwealth 
of  Virginia,  of  which  commonwealth  the  region  now  known  as  West 
Virginia,  constituted,  not  a — part — not  a  section,  not  even  a — mem- 
ber, but  Virginia  herself,  just  as  much  as  the  James  River  Valley, 
the  Shenandoah  Valley,  or  the  city  of  Richmond  the  capital  of  the 
State.  The  debt  was  contracted  by  the  people  of  West  Virginia, 
through  their  Delegates  and  Senators  in  the  General  Assembly  of 
the  State.  The  Commonwealth  of  Virginia  was  the  debtor,  the  ob- 
ligor in  the  bonds,  her  Governor  signed  them,  and  her  seal  attested 
them,  and  this  was  the  governor  and  this  was  the  Seal  of  the  people 
who  resided  then,  where  they  reside  now  in  the  territory  now  called 
West  Virginia.  It  was  then  the  very  Commonwealth  of  Virginia 
which  issued  the  bonds.  .  Can  the  change  of  name  rid  them  of  their 
self  imposed  liability!  If  this  be  so,  suppose  that  the  Shenandoah 
Valley  had  been  added  to  West  Virginia,  and  then  that  the  Blue 
Ridge  and  eastern  piedmont  region  had  been  added,  and  then  that 
all  that  part  of  the  State  north  of  the  James  river  had  been  added, 
until  nothing  was  left  but  the  narrow  strip  lying  south  of  James 
river,  Could  the  entire  burden  of  the  old  public  debt  be  cast  upon 
that  narrow  and  impoverished  region  ?  Suppose,  indeed  that  by  de- 
grees and,  it  may  be  for  the  very  purpose  of  evading  the  liability  for 
this  just  and  reasonable  debt,  the  entire  State  of  Virginia  had  ac-' 
ceded  to  West  Virginia  and  merged  her  political  and  physical  exist- 
ence into  the  State  of  Wesl  Virginia,  would  a  Court  of  Equity  have 
lent  its  aid  to  the  success  of  such  iniquity  ? 

Now  one  other  salient  feature,  briefly:  You  have  heard  much  of 
the  "Restored  State  of  Virginia"-  — the  restored  state.  Let  me  ask 
your  attention  to  a  bit  of  history.  The  people  of  Virginia  assembled 
in  convention  in  Richmond  in  1861, — every  county  in  the  State  be- 
ing represented  in  that  convention."    A  majority  of  the  people'  of 
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Virginia  were  opposed  to  the  exercise  of  the  right  of  secession — a 
majority  of  the  members  of  that  convention  were  opposed  to  it,  but 
a  time  came  when  it  was  no  longer  an  open  question,  and  they  adopt- 
ed an  ordinance  that,  had  for  its  purpose  the  separation  of  Virginia 
from  the  Union.  In  the  end,  it  failed.  A  large  majority  of  the  peo- 
ple residing  west  of  the  North  Mountain — which  is  the  eastern  bar- 
rier of  the  present  State  of  West  Virginia,  and  the  eastern  barrier 
of  Virginia, — were  opposed  to  the  action  of  the  Virginia  Conven- 
tion,— they  were  opposed  to  secession ;  All  of  the  members  of  the 
Virginia  Convention  from  that  region,  withdrew  from  the  conven- 
tion, and  returned  to  their  homes.  In  May  or  June  1861  a  mass 
meeting,  of  25  or  30  men  was  held  in  Clarksburg,  and  they  called  a 
convention  to  meet  in  Wheeling,  that  convention  in  turn,  called  an- 
other convention,  the  members  of  which  were  elected  in  their  re- 
spective counties,  and  it  called  itself  a  Convention  of  the  people  of 
Virginia,  Stat  magni  nominis  umbra.  They  organized  a  state  gov- 
ernment, which  they  called  the  " restored  State  of  Virginia".  Now 
what  was  their  object?  From  the  outset  it  was  to  create  a  new 
State.  They  found  out  that  it  required  the  consent  of  Congress, 
and  further,  that  the  Constitution  forbade  the  erection  of  a  new 
"State  within  the  territory  of  an  existing  State  without  the  consent 
of  such  State.  "Therefore"  they  said,  "we  must  first  form  a  new 
state  government  of  Virginia,  here,  of  our  own  people,  of  Western 
Virginia  people,  and  then,  we,  as  Virginians,  will  consent  to  the 
erection  within  our  territory,  of  the  new  State.  We  will  consent 
that  we,  man  by  man,  shall  convert  this  territory,  foot  by  foot,  into 
•a  new  State,  which  we  will  call  West  Virginia.  So,  it  came  to  pass, 
that  the  very  same  men  that  one  day  sat  in  convention  as  the  peo- 
ple of  Virginia,  on  the  next  day  sat  in  the  same  hall,  as  the  loyal 
people  of  West  Virginia.  The  same  men  that  one  day  voted  millions 
of  dollars  of  the  public  assets  of  the  Commonwealth  of  Virginia,  as 
a  benefaction  to  the  coming  state  of  West  Virginia,  to  be  accounted 
for  in  a  settlement  thereafter  to  be  had  with  Virginia,  on  the  next 
day  sat  as  the  representatives  of  West  Virginia,  and  with  extended 
hands  received  the  money  and  property  which,  as  the  representatives 
of  Virginia,  they  had  voted  to  bestow. 

Now  it  is  well  to  bear  this  in  mind,  because  you  have  been  told 
already,  and  it  will  be  directly  more  earnestly  pressed  upon  you, 
that  Virginia  has  fully  consented  to  all  that  has  been  done.  Two 
large  and  valuable  counties,  have  since  the  close  of  the  civil  war, 
"been  torn  from  the  body  of  Virginia,  on  the  cruel  pretense  that  she 
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had  consented  ito  her  own  undoing.  "When,  in  truth  and  in  fact  the 
only  party  who  consented,  was  this  same  body  of  people,  who  on 
one  day  sat  in  convention  as  the  people  of  Virginia,  and  the  next 
day  sat  in  convention  as  the  people  of  West  Virginia.  "Virginia 
has  really  consented ' '  my  learned  friend  says  in  his  brief,  has  ' '  free- 
ly consented  to  all  this"  In  the  name  of  Heaven,  will  you  pervert 
and  misapply  a  legal  fiction,  one  that  this  Court  did  employ,  years 
ago  to  sustain  its  action  in  wresting  the  counties  of  Jefferson  and 
Berkeley  from  Virginia,  and  holding  that  they  formed  part  of  West 
Virginia,  in  order  to  relieve  West  Virginia  from  its  just  and  reason- 
able share  of  the  public  debt.  In  the  case  in  11th  Wallace,  it  was 
said  that  the  political  department  of  the  Government  had  recognized 
the  action  of  the  restored  State  of  Virginia,  as  valid  and  binding, 
and  therefore  this  court  could  not  review  that  action. 

A  little  while  ago,  a  demurrer  was  filed  to  our  Bill,  on  four 
grounds,  and  a  month  or  six  weeks  ago  you  were  asked  to  extend  the 
time  for  hearing  this  case,  in  order  that  what  was  called,  "an 
amended  demurrer"  might  be  filed.  We  made  no  objection,  and  it 
was  done.  Now,  to  day,  what  is  the  aspect  of  the  case.  The  grounds 
of  demurrer  are  practically  abandoned,  or  ignored,  by  Mr.  Carlisle, 
and  you  are  asked  to  sustain  the  demurrer  on  a  ground  not  hither- 
to assigned  or  indicated,  save  in  the  brief  of  counsel.  We  are  now 
told  that  this  court  cannot  entertain  jurisdiction  of  this  case,  be- 
cause, forsooth,  the  parties  here,  have,  more  than  forty  years  ago, 
selected  an  arbitrator  to  decide  the  case. — that  forty  five  years  agor 
they  chose  the  legislature  of  the  State  of  West  Virginia,  and  clothed 
it  with  power  to  hear  and  determine  that  while  the  power  thus  con- 
ferred has  never  been  exercised, — indeed  has  not  at  any  time  hereto- 
been  asserted,  or  claimd  to  exist,  that  nevertheless  it  has  never  been 
revoked  or  surrendered  and  is  therefore  a  valid,  subsisting  power  to 
day;  that  this  cause  is  in  fact  so  far  pending  before  that  chosen 
tribunal  as  to  defeat  any  jurisdiction  in  this  Court  to  take  cog- 
nizance of  it.  My  learned  friend,  Mr.  Carlisle,  in  his  brief,  pages  37- 
38,  uses  this  language  in  asserting  this  claim : 

"The  two  States  have  heretofore,  by  compact  between 
themselves  and  with  the  consent  of  Congress,  as  required  by 
the  Constitution,  designated  a  tribunal  to  ascertain  and  set- 
tle West  Virginia's  share  of  the  debt.  This  tribunal  still 
exists,  and  is  unquestionably  competent  to  discharge  the  du- 
ties imposed  upon  it.  And,  moreover,  but  most  important 
of  all,  it  is  the  only  tribunal  existing,  or  that  can  be  estab- 
lished, possessing  the  power  to  provide  for  the  payment  of 
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West  Virginia's  share  of  the  debt,  when  the  same  has  been, 
ascertained,  in  accordance  with  the  terms  of  the  compact. 
It  cannot  be  coerced  by  any  judicial  or  other  civil  process 
known  to  the  Constitution  and  laws  of  this  country.  No 
court  can  compel  it  either  to  adjust  the  debt  or  to  provide  a 
sinking  fund,  or  impose  taxes,  issue  bonds,  or  appropriate 
money."  ♦ 

The  argument  is  that  the  two  States  of  Virginia  and  West  Vir- 
ginia, did  forty  five  years  ago  covenant  together  that  the  debtor 
State  alone  should  be  clothed  with  power  to  ascertain  and  determine 
the  fact  and  the  amount  of  her  liability,  and  that  while  it  was 
charged  with  doing  that  "as  soon  as  may  be  practicable"  yet  that 
it  alone  was  to  be  the  judge  of  such  practicability,  and  though  more 
than  four  decades  have  passed  and  nothing  done,  yet  are  you  power- 
less, despite  your  broad  jurisdiction  in  such  controversies,  despite 
the  large  powers  with  which  you  are  clothed,  you  are  impotent  to 
spur  this  derelict  arbitrator  to  due  activity,  or  reach  forth  your 
hand  and  shear  him  of  the  authority  which  he  claims  to  hold,  yet 
refuses  to  exercise.  That  once  an  arbitrator  it  is  always  an  arbi- 
trator, immune  from  all  judicial  supervision  or  control.  Is  not  the- 
folly  of  such  contention  stamped  upon  its  face.  That  Virginia,  be- 
ing sui  juris,  did,  in  fact  and  in  truth,  consent  that  West  Virginia 
should  be  the  sole  arbiter  of  her  own  liability,  did  invest  her  with  in- 
fallibility, and  clothe  her  with  irrevocable  authority,  and  allow  her 
to  the  end  of  Time  in  which  to  act. 

Could  anj^thing  be  more  preposterous  than  the  suggestion  that 
even  if  such  a  compact  had  been  entered  into,  and  forty  five  years 
had  elapsed  during  which  period  nothing  had  been  done  or  at- 
tempted by  the  arbitrator,  that  no  presumption  would  be  allowed 
from  such  long  inaction,  that  the  arbitrator  had  declined,  or  had 
repudiated  or  abandoned  the  undertaking.  You  cannot  infer,  ac- 
cording to  my  brother  Carlisle's  argument,  that  the  chosen  arbitra- 
tor had  never  accepted  the  task  or  entered  upon  its  duties,  that 
notwithstanding  forty  five  years  of  unbroken  silence,  and  absolute 
inaction,  you  are  not  warranted  in  the  conclusion  that  the  powers 
conferred  upon  the  arbitrator  have  become  somewhat  impaired,  if 
not  altogether  extinct. 

Let  us  now  consider  briefly,  what  this  alleged  "compact"  is. 

It  is  set  up  here  as  the  ground  of  a  demurrer  to  the  Bill  filed  in  this- 
cause.  Surely  it  forms  no  ground  of  demurrer.  It  is  nowhere  as- 
serted or  claimed  in  the  Bill.    If  it  could  be  availed  of  as  a  defence- 
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in  any  form  here,  it  must  be  as  a  Plea,  of  ''another  suit  pending'', , 
for  its  contention  is  that  there  is  another  tribunal,  of  competent 
jurisdiction,  chosen  by  the  parties  hereto,  to  which  this  present 
cause  of  action  has  been  referred,  and  before  which  it  is  now  pend- 
ing. That  solely  is  no  ground  for  a  demurrer.  The  fact  relied  on 
to  sustain  the  objection  is  not  a  fact  apparent  on  the  Bill.  There 
is  no  pretense  that  the  Bill  sets  up  any  such  compact,  or  submission 
to  arbitration.  The  defendant,  straining  after  this  impracticable 
defence,  reaches  out  and  seizes  upon  something  that  is  not  in  the 
Bill,  and  seeks  to  read  it  into  the  text  of  the  Bill  that  thereby  he 
may  make  for  himself  a  ground  of  demurrer. 

How  was  the  compact  formed,  and  how  is  it  now  shown  to  have 
had  existence? 

It  is  said  that  the  State  of  West  Virginia,  by  its  Constitution,  as- 
sented to  what  is  known  as  the  "Wheeling  Ordinance",  which  pro- 
vided that  the  new  State  to  whose  formation  it  then  consented, 
"should  take  upon  itself  a  just  proportion  of  the  public  debt  of 
Virginia  existing  prior  to  the  first  of  January  1861".  But  that  "it 
assented  to  it  with  the  qualification  or  addition,  that  its  equitable 
proportion  of  the  debt  should  be  ascertained  by  its  own  legislature 
as  soon  as  practicable,  and  that  the  legislature  should  provide  for 
its  liquidation  by  a  sinking  fund  sufficient  to  pay  the  accruing  in- 
terest, and  redeem  the  principal  within  thirty  four  years".  (Mr. 
Carlisle's  brief,  pages  34-35.)  It  is  further  stated  that  the  Act  of 
Congress  providing  for  the  admission  of  West  Virginia  into  the 
Union  recited  that  Virginia  had  consented  to  the  formation  of  the 
new  State,  by  an  act  of  her  Legislature  passed  on  the  13th  May,  1862, 
which  act  provided  that  certain  counties  therein  named,  were  ad- 
mitted ' '  according  to  their  boundaries  and  under  the  provisions  set 
forth  in  the  Constitution  for  the  State  of  West  Virginia.  The  Con- 
vention of  the  Restored  State  of  Virginia,  which  adopted  the  Wheel- 
ing Ordinance,  asembled  on  20th  August  1861.  The  Convention 
which  framed  the  constitution  for  the  State  of  West  Virginia,  as- 
sembled on  November  26,  1861,  and  this  constitution  was  submitted 
to  the  people  for  adoption  on  the  3d  of  May  1862.  The  Act  by 
which  it  is  said  Virginia  gave  her  consent,  is  alleged  to  have  passed 
on  the  13th  May  1862.  The  Act  of  Congress  under  which  West  Vir- 
ginia became  a  State,  became  a  law  on  the  31st  December  1862.  West 
Virginia  was  admitted  into  the  Union  on  the  20th  June  1863. 

Now  let  us  brieflv  consider  these  events  and  the  dates  on  which 
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they  occurred,  and  see,  if  we  may,  how  this  compact  theory  will 
work  out. 

Virginia,  by  a  Constitutional  provision,  consents  to  the  formation, 
of  the  new  State  within  her  territory,  but  on  the  expressed  condition 
.that  the  new  State  "should  take  upon  herself  a  just  proportion  of 
the  public  debt  of  Virginia  &c"  The  people  of  Virginia  in  conven- 
tion assembled,  three  months  later,  frame  a  scheme  of  a  constitution 
for  the  proposed  new  S,tate,  and  they,  in  such  scheme  of  a  constitu- 
tion, assented  to  Virginia's  plan,  but,  with  a  radical  qualification 
thereof.  Assuming  for  the  moment  that  "West  Virginia  was  then  an 
organic  entity,  speaking  through  her  organic  law.  we  have  a  plan 
proposed  by  one  sovereign,  and  assented  to  conditionally,  by  another 
sovereign.  Assented  to  only  as  radically  qualified  and  amended.  Has 
Virginia  at  any  time  ever  accepted  to  such  qualification  and  amend- 
ment ?  It  must  be  admited  that  such  acceptance  could  be  made  and 
manifested  only  through  and  by  the  same  organ  that  had  originally 
proposed  the  plan ;  that  is,  a  Convention  of  the  people  of  Virginia. 
It  is  not  pretended  that  any  Convention  of  Virginia  has  ever  agreed 
or  assented  to  the  qualification  or  condition  annexed  by  West  Vir- 
ginia. How  then  has  Virginia  accepted  ?  Through  her  Legislature, 
and  by  the  Act  of  May  13,  1862.  That  is  the  Legislature  of  Vir- 
ginia has  by  its  action,  repealed,  annulled  and  set  aside  this  pro- 
vision of  her  Constitution.  Further  •  if  need  exists,  or  propriety  al- 
lows that  we  go  any  further.  This  act  of  the  Virginia  Legislature  of 
May  10.  1862,  which  was  in  defiance  of  her  Constitution,  and  by 
which  it  is  said  Virginia  assented  to  the  West  Virginia  Constitution, 
was  enacted  more  than  a  year  before  the  State  of  West  Virginia  was 
created.  Cases  are  cited  by  Mr.  Carlisle  to  show  that  the  terms  of 
an  instrument  framed  as  a  Constitution  of  a  State  not  yet  created 
and  endowed  with  political  organs  and  existence,  become  valid  and 
binding  upon  the  State  out  of  whose  territory  such  new  State  is 
formed,  after  Congress  has  consented  to  the  erection  of  the  new 
State,  but  the  conditions  in  those  cases,  differ  widely  from  those 
which  control  here.  Here,  the  new  State  embraced,  substantially 
the  whole  of  the  territory  of  the  old  State,  and  all  of  the  people  of 
the  old  State.  Here  the  people  who  consented  to  give  up  their  terri- 
tory to  the  new  State,  were  themselves  the  people  of  the  new  State  to 
whom  such  territory  was  given.  They  were  both  the  donors  and  the 
donees,  and  beside  them  there  were  no  others.  It  is  but  trifling  with 
the  truth  and  mocking  our  own  reason  to  talk  of  the  people  of  Vir- 
ginia consenting,  or  having  any  hand  or  voice  in  this  matter.    The 
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people  of  Virginia,  the  real  and  only  people  of  Virginia  resided  east 
of  the  North  mountains,  and  they  knew — as  all  honest  and  true  men 
knew,  that  Virginia  had  her  seat  of  government  in  the  city  of  Rich- 
mond, that  there  were  her  flag  and  her  seal  and  symbols  of  her  sov- 
reign  authority,  and  that  this  tragic  farce  that  was  being  enacted 
west  of  those  mountains,  was  .being  carried  on  under  the  protection 
of  the  war  then  raging,  and  that  its  sole  reliance  was  the  abuse  of 
the  power  by  those  in  whose  hands,  for  a  season,  the  powers  of  the 
general  government  had  then  passed.  I  deny  that  the  Legislature  of 
Virginia  had  the  lawful  power  to  assent  to  or  to  accept  the  qualifica- 
tions'which  the  "West  Virginia  convention  had  attached  to  the  plan 
proposed  by  the  Constitution  of  Virginia.  I  deny  further  that  the  Act 
of  May  13,  1862  had  any  validity  whatever,  so  far  as  is  disclosed  by 
the  public  records  to  which  I  have  had  access.  I  am  aware  that  this- 
Court  relied  on  that  Act  in  its  opinion  and  judgment  in  the  case  of 
Virginia  vs.  West  Virginia,  11  Wallace.  .  .  .but  I  have  ever  believed 
that  had  that  case  been  prepared  by  certain  Virginia  lawyers,  and 
had  come  before  this  Court  at  a  more  propitions  period,  the  decision 
would  have  been  in  accordance  with  the  views  of  the  dissenting  Jus- 
tices. 

The  public  records  show  that  the  Regular  Session  of  the  Legisla- 
ture adjourned  sine  die,  on  the  13th  February,  1862.  The  Act  of  May 
13,  1862,  could  then  have  been  enacted  only  by  the  Legislature  in 
Extra  Session.  The  Constitution  of  the  State  provided  that  the 
Legislature  could  assemble  in  Extra  Session,  only  on  the  call  by 
proclamation  of  the  Governor.  I  have  examined  the  Journals  of 
the  Senate  and  House  at  this  session,  and  I  nowhere  find  any  refer- 
ence to  any  call  by  proclamation  or  otherwise  of  the  Governor.  I 
have  tried  to  learn  by  diligent  and  searching  enquiry,  and  I  cannot 
ascertain  from  any  quarter  that  this  Extra  Session  was  legally  and 
properly  convened. 

The  fact  of  this  Act  of  May  13,  1862,  is  alleged  only  by  and  in  the 
demurrrer,  so  that  no  opportunity  has  been  allowed  us  to  deny  that 
allegation  and  put  the  matter  of  this  alleged  Act  in  issue. 

MR.  CARLISLE.  If  that  act  is  invalid  West  Virginia  consti- 
tutes no  part  of  the  Union. 

MR.  CONRAD.  As  my  friend,  Brother  Hogg,  said  "there  are  a 
great  many  delicate  questions  that  you  may  propound  to  me,  but 
which  I  can  answer  properly,  only  out  of  Court,  for  it  might  be 
very  unsafe  or  imprudent  for  me  to  answer  here.     I  am  required 
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now  to  meet  the  question  of  the  validity  of  West  Virginia.  A  child 
born  through  a  Caesarian  operation  is  as  valid  a  child  as  one  that 
eomes  into  the  world  in  the  usual  and  ordinary  way.  As  to  West  Vir- 
ginia 's  genesis,  and  the  legitimacy  of  her  birth,  you  perhaps  had  bet- 
ter— ■ 

Make  no  deep  scrutiny 

Into  her  mutiny 

Rash  and  undutiful. 

MR.  JUSTICE  HARLAN.  What  was  the  lawful  state  of  Vir- 
gina  ? 

MR.  CONRAD.  The  first  public  act  of  my  life,  was  to  vote  in 
1861  against  secession  but  I  was  a  Confederate  soldier,  thank  God, 
and  I  recognized  as  the  lawful  State  of  Virginia,  that  one  in  whose 
service  I  was  engaged,  and  which  I  thought  was  a  part  of  the  Un- 
ion. 

MR.  JUSTICE  HARLAN.    Part  of  the  United  States? 

MR.  CONRAD.  Yes;  and  represented  in  Congress,  while  it  was 
there. 

I  say  this  compact  that  is  relied  upon  now,  should  not  be  consid- 
ered, because  it  is  properly  no  part  of  the  Demurrer.  Not  only  is 
it  not  assigned  as  one  of  the  grounds  of  the  demurrer,  but  it  depends 
for  its  very  existence  upon  a  matter  of  fact  which  is  not  alleged  in 
the  Bill,  and  which  we  are  warranted  in  denying  ever  had  validity 
and  legal  effect,  viz.,  the  Act  of  May  13,  1862.  Now  let  us  pass  rapid- 
ly on.  Taking  up  the  four  grounds  of  demurrer,  as  they  have  been 
assigned  and  set  out,  I  venture  to  say  that  the  Bill  cannot  be  held 
to  be  insufficient  in  law  on  either  of  the  grounds  assigned.  There  is 
but  one  special  prayer  in  this  Bill.  There  is  but  one  ground  on 
which  this  Bill  prays  relief.,  There  is  but  one  ground  for  equitable 
relief  on  which  we  have  invoked  the  aid  of  this  Court,  and  that  is 
that  you  ascertain  here  the  just  and  reasonable  contributive  share 
of  West  Virginia,  of  this  common  burden  of  the  old  Public  Debt  of 
the  Commonwealth  of  Virginia.  That  is  all;  and  now  because  it 
appears  that  while  West  Virginia  shares  with  Virginia  this  common 
liability  it  also  appears  that  West  Virginia  has  received  a  large  por- 
tion— amounting  in  value  to  many  millions  of  dollars,  of  the  public 
assets  of  Virginia,  has  received  and  applied  them  to  her  own  ex- 
clusive uses  and  enjoyment,  therefore  accounts  must  be  taken.  To 
what  may  be  ascertained    to    be    West  Virginia's    share    of    the 
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debt,  there  should  be  added  so  much  of  the  public  assets  appropri- 
ated by  West  Virginia,  as  exceeds  her  proper  interest  therein.  Such 
accounting  must  be  had,  and  in  the  taking  of  such  accounts  many 
questions  must  arise,  and  it  is  manifest  that  every  element  that  en- 
ters into  these  separate  grounds  of  demurrer,  is  really  only  but  a 
matter  of  account  that  will  have  to  be  taken  into  consideration  and 
dealt  with  by  the  Master  to  whom  this  cause  may  be  referred  for 
an  accounting. 

Let  us  look  at  some  of  the  grounds  briefly.  The  first  one  is  be- 
cause of  misjoinder  of  parties  plaintiff.  In  Bank  of  United  States 
vs.  Osborn,  Chief  Justice  Marshall  said  that  the  only  way  by  which 
to  determine  whether  a  State  was  a  party  to  the  record,  was  to  in- 
spect the  record  and  see  if  it  was  there  as  a  party.  Try  this  objec- 
tion by  this  simple  test.  Inspect  this  record.  See  who,  and  how 
many  are  the  parties  plaintiff  whose  names  appear  in  the  Bill.  The 
Commonwealth  of  Virginia,  sole  and  simple  in  her  own  right;  in 
no  other  capacity  or  character.  She  alone  files  this  bill,  and  she  asks 
against  the  sole  defendant,  "West  Virginia,  that  this  relief  be  ac- 
corded her.  But  it  is  said  that,  while  she  files  the  bill  in  that  way, 
yet  she  prays  relief  as  a  trustee.  My  brother.  Professor  Hogg,  at- 
tempted to  read  the  prayer  for  relief ;  but  he  began  too  low  down 
on  the  page  and  missed  that  part  where  Virginia  does  pray  that  in 
her  own  right  and  as  trustee  this  account  may  be  stated. 

What  does  she  mean  by  that  ?  That  requires  a  very  brief  refer- 
ence again  to  the  history  of  this  case.  In  1871  the  Legislature  of 
Virginia,  having  waited  in  vain  for  some  proffer  from  West  Virgin- 
ia, having  been  discouraged  by  the  rejection  of  the  proffers  that  she 
made,  by  West  Virginia  to  come  into  a  friendly  adjustment  and 
settlement — in  1871  Virginia  issued  a  call  to  her  creditors,  her  bond- 
holders, all  that  would  come  in,  and  then  she  took  this  debt  that  ex- 
isted there,  evidenced  by  her  long  outstanding  bonds,  and  she  added 
six"  per  cent  interest  to  the  principal  of  that  debt  up  to  the  date 
1871 ;  and  she  says,  "This  is  my  debt."  She  might  have  claimed  an 
abatement,  on  account  of  war  by  which  her  revenues  were  depleted.. 
She  might  have  said  that ' '  during  the  period  of  war  and  reconstruc- 
tion I  owe  no  interest. ' '  But  she  did  not.  She  added  six  per  cent  in- 
terest to  the  principal,  and  said,  ' '  I  owe  all  that.  I  want  to  pay  it. ' ' 
She  says,  "I  can  get  no  estimate  from  West  Virginia  of  what  her 
share  is;  but  looking  at  her  territory,  looking  at  her  wealth,  it  is 
reasonable  that  at  least  one-third  of  this  debt  should  belong  to  her. 
I  have  no  power  to  fix  it  upon  her.     It  is  only  my  estimate — an  in- 
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telligent  estimate,  a  fair  and  honest  estimate ;  but  it  is  not  contract- 
ual with  West  Virginia.  It  does  not  bind  her. ' '  So  she  said  to 
these  creditors,  ' '  Come  in  now  and  surrender  your  bonds,  and  I  will 
give  you  my  new  bonds  for  two-thirds  of  this  aggregate  of  principal 
and  interest.  I  will  give  you  my  new  bonds  at  six  per  cent  interest, 
and  as  far  as  two-thirds  of  this  debt  is  concerned,  while  I  regard  it 
as  paid,  what  shall  we  say  as  to  the* other  third?" 

Let  me  ask  your  Honors  to  turn  for  a  moment  to  the  act  of  1871. 

MR.  JUSTICE  DAY :    What  is  the  date  of  that  ? 

MR.  CONRAD :  It  is'printed  in  the  bill.  Look  now  at  the  bottom, 
of  page  15  of  this  bill,  section  3  of  the  act.   Permit  me  to  read  it : 

"Upon  the  surrender  of  the  old  and  the  acceptance  of  the 
new  bond  for  two-thirds  of  the  amount  due  as  provided  in 
the  last  preceding  section,  there  shall  be  issued  to  the  owner 
or  owners,  for  the  other  one-third  of  the  amount  due  upon  the 
old  bond,  stock  or  certificate  of  indebtedness  so  surrendered, 
a  certificate  bearing  the  same  date  as  the  new  bond,  setting 
forth  the  amount  of  the  bond  which  is  not  funded  as  pro 
vided  in  the  last  preceding  section,  and  that  payment  of  said 
amount  with  interest  thereon  at  the  rate  prescribed  in  the 
bond  surrendered,  will  be  provided  for  in  accordance  with 
such  settlement  as  shall  hereafter  be  had  between  the  States 
of  Virginia  and  West  Virginia  in  regard  to  the  public  debt  of 
the  State  of  Virginia  existing  at  the  time  of  this  dismember- 
ment, ' ' 

and  now  note : 

"And  that  the  State  of  Virginia  holds  said  bonds,  so  far 
as  unfunded,  in  trust  for  the  holder  or  his  assignees. ' ' 

My  friend,  Professor  Hogg,  tells  you  that  Virginia  wiped  out  this 
debt ;  that  now  she  is  maintaining  this  bill  for  strangers,  lending  her 
name  to  the  suit  for  them.  What*  does  she  do  %  She  says  to  these 
people,  "Give  me  your  bond  for  a  thousand  dollars,  the  old  bond  of 
Virginia  that  you  hold,  for  $666.66.  I  give  you  my  new  bond 
with  six  per  cent  interest.  For  the  remaining  $333.33  I  will  hold 
your  old  bond  in  trust  for  you.  You  have  surrendered  it — you, 
the  bondholders  •  you,  the  creditor,  you  have  put  your  evidence 
of  debt  back  into  the  hands  of  your  debtor.  At  law  it  would  be  a 
presumption  of  payment,  but  to  repel  that  presumption  I  declare 
to  you  expressly  by  law  that  I  hold  that  bond  in  trust  for  you  to  the 
extent  of  that  one-third." 
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Now  what  will  happen?  Suppose  this  fails,  and  suppose  we  get 
nothing  from  West  Virginia?  The  owner  of  the  bond  comes  tuid 
says,  "You  are  a  trustee.  You  hold  a  bond  as  trustee  for  me  to  the 
amount  of  one-third  of  the  face  value  of  the  bond.  I  demand  it 
from  you. ' '  Virginia,  as  trustee,  would  have  to  surrender  this  bond 
back  into  the  hands  of  the  holders  from  whom  she  received  it,  and 
he  would  hold  it  as  an  abiding  claim  against  her  until  it  was  paid. 
So  I  would  have  you  understand,  despite  the  statements  that  have 
been  made  here,  that  Virginia  is  a  trustee  only  to  this  extent.  The 
bond  could  not  be  cut  into  three  pieces  and  two-thirds  of  it  held  by 
Virginia  and  a  third  of  it  given  to  the  creditor.  The  only  way  that 
Virginia  could  do  was  to  say,  ' '  While  this  physical  bond  is  surrend- 
ered into  my  hands,  it  ^s  m.t  surrendered  for  cancellation  it  is  not 
surrendered  in  evidence  of  its  satisfaction  and  payment.  Two- 
thirds  of  it  is  discharged,  but  as  to  one-third,  I  hold  this  bond  in 
trust  for  you." 

MR.  JUSTICE  HOLMES.  What  do  the  words,  "So  far  as  un- 
funded" mean?    That  is  not  material,  is  it? 

MR.  CONRAD.  I  will  explain  in  a  moment.  They  used  that 
word  "funded"  because  they  took  the  principal  and  interest  and 
made  a  new  fund  of  it,  and  treated  it  as  a  new  capital,  and  made  a 
bond  for  two-thirds  of  that  new  capital  and  gave  that  bond  to  the 
creditors,  and  took  up  the  old  bond  from  them. 

MR.  JUSTICE  HOLMES.  Then  it  means  the  total  bonds  to  the 
extent  of  about  one-third  of  their  value,  or  something  like  that,  does 
it  not  ? 

MR.  CONRAD.  It  appears  it  does,  as  the  bonds  now  stand;  as 
the  result  of  it,  yes.  These  bonds  are  in  the  hands  of  Virginia  now, 
held  by  her  Treasurer. 

MR.  JUSTICE  HOLMES.  If  J  may  put  my  question  in  a  little 
■different  way,  it  does  not  mean  a  certain  portion  of  the  bonds  select- 
ed out  of  a  larger  number,  but  a  certain  portion  of  all  the  bonds  ? 

MR.  CONRAD.  Yes;  You  are  right  about  it.  It  means  that  one- 
third  of  each  bond  is  held  by  Virginia  in  trust  for  the  owner  of  that 
bond,  and  this  little  certificate  that  my  friends  have  talked  so 
much  about,  both  orally  and  in  their  brief,  is  nothing  more  than  a 
memorandum.  It  is  not  an  evidence  of  debt.  In  the  Act  of  1879 
Virginia  expressly  says  "the  acceptance  of  this  certificate  shall  not 
be  taken  or  construed  as  imposing  any  liability  of  debt  upon  me." 
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What  she  meant  by  that  was,  ' '  I  am  not  going  to  have  two  evidences 
of  the  same  debt  outstanding,  bonds  and  certificates.  I  want  it  un- 
derstood that  this  certificate  is  nothing  in  the  world  but  a  memoran- 
dum of  the  declaration  of  trust,  the  trust  upon  which  I  hold  one- 
third  of  this  bond  for  you".  That  is  what  it  meant.  It  has  had  the 
effect  of  a  ware  house  receipt.  It  is  not  carried  on  the  stock  lists.  It 
has  no  intrinsic  value.  It  is  not  an  evidence  of  indebtedness.  It  is 
just  like  a  warehouse  receipt  that  one  may  sell.  A  creditor  receives 
one  of  these  certificates  and  examines  it,  and  asks  "What  is  it  ?  and  is 
told  "Virginia  acknowldges  by  this  Certificate  that  she  holds  your 
bond,  surrendered  by  you.  Two  thirds  of  it  is  satisfied  and  extin- 
guished by  her  new  bond  for  two  thirds  of  the  amount,  and  the  re- 
maining one  third  remains  a  subsisting  debt  of  Virginia  to  you,  ev- 
idenced by  the  bond  now  in  her  hands,  and  which  she  will  hold 
in  trust  for  you,  to  the  extent  of  such  one  third  of  its  amount. 

MR.  JUSTICE  WHITE.  Do  you  construe  that  this  was  not  an  as- 
sent to  the  creditors  that  they  would  discharge  the  debt  of  one 
third,  and  look  for  recovery  to  West  Virginia. 

MR.  CONRAD.  I  think  not.  I  was  a  member  of  that  Legislature 
and  I  did  not  then,  or  since,  understand  that  to  be  the  construction 
which  it  was  intended  to  bear. 

MR.  CARLISLE.    I  contend  otherwise. 

MR.  JUSTICE  WHITE.  Your  idea  then  is,  then,  that  the  State 
of  Virginia  meant  that  the  holder  of  these  bonds  would  say  to  the 
State  of  Virginia  "Nothing  has  been  done  with  this  trust.  I  gave 
up  one  third  of  what  you  owed  me  and  put  in  your  hands  the  evi- 
dence of  the  debt.  I  want  my  bond  back  against  you,  because  I 
have  not  been  paid  by  the  State  of  (West)  Virginia,  although  it  was 
in  honor  bound  to  pay  it ' ' 

MR.  CONRAD.  Yes;  not  only  in  honor  bound,  but  legally  bound, 
because  according  to  her  expressed  declaration  she  said  ' '  I  hold  this 
bond  in  trust  for  you  to  the  extent  of  one  third. ' '  Let  me  answer 
that  further.  There  is  no  contractual  relation  between  Virginia  and 
West  Virginia.  None  between  West  Virginia  and  these  bond  hold- 
ers. They  could  not  sue  her  as  West  Va.  land  passes  by  descent  to 
two  heirs,  free  from  liens,  but  charged  with  the  ancestors  debts.  This 
is  not  a  joint  debt  of  the  heirs.  It  is  a  common  debt  There  is  no  lia- 
bility upon  them  except  to  the  extent  of  assets  descended,  but  to  the 
extent  of  the  estate  inherited  by  them  they  remain  liable. 

What  are  the  general  creditors  to  do  f  If  the  heirs  have  come  in 
and  taken  possession  of  the  land  that  has  descended,  they  might  be 
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held,  but  could  not  be  held  on  a  bill  at  the  suit  of  the  creditors, 
more  than  to  the  extent  of  the  assets  descended ;  but  there  is  no  con- 
tractual liability.  So  it  was  with  Virginia.  This  was  a  congenital 
liability.  I  would  liken  it  to  what  one  member  of  the  bench  would 
recognize  as  original  sin,  but  in  the  preparation  of  our  brief  my 
colleagues  made  me  strike  it  out,  because  he  said  there  might  be 
some  members  of  the  bench  who  did  not  believe  in  original  sin.  But 
that  is  just  the  likeness.  That  is  just  where  "West  Virginia  stands, 
and  sometimes  her  attitude  has  induced  me  to  suspect  that  she  re- 
gards it  as  original  sin.     [Laughter.] 

This  is  the  first  time  that  I  have  heard  an  open,  explicit,  undis- 
guised repudiation  of  her  debts.  Heretofore,  through  the  mouths 
of  her  governors,  she  has  come  forward  and  never  denied  it.  She 
has  come  forward  with  alluring  and  illusory  proffers  and  overtures 
of  settlement ;  but  when  we  approached  her  she  receded  and  reced- 
ed, until  like  the  Cheshire  Cat  in  Alice  in  Wonderland,  there  was 
nothing  left  of  her  but  the  grin.     [Laughter.] 

I  say  that  when  they  talked  about  there  being  a  misjoinder  of  par- 
ties there  is  no  foundation.  The  bill  itself  repels  it.  When  they 
talk  about  there  being  a  misjoinder  of  the  causes  of  complaint,  what 
are  they  ?  I  beg  your  attention  to  this.  They  come  in  and  say, 
"You  are  suing  us  here  for  a  contribution  to  this  debt."  Then  you 
show  that  the  State  of  Virginia,  this  ' '  restored  State, ' '  turned  over 
to  us  millions  of  dollars  worth  of  property,  in  the  last  paroxysm  of 
maternal  solicitude  before  this  child  was  born.  They  gave  millions 
and  millions  of  dollars,  and  these  gentlemen  say  you  cannot  unite 
those  two  things  in  the  same  bill.  A  and  B  are  in  partnership,  in- 
volving millions  of  money  and  long  transactions,  and  A  goes  to  the 
coffers  of  the  firm  and  takes  out  all  the  money,  and  B  files  a  bill 
for  an  accounting,  and  in  the  cross  bill  he  says,  '  '.A,  my  partner,  the 
defendant,  has  appropriated  all  the  available  assets ; ' '  and  A  comes 
in  with  a  demurrer  on  the  ground  of  a  misjoinder  of  the  cause  of  ac- 
tion, saying,  "I  am  perfectly  willing  to  settle  the  partnership  ac- 
count, but  it  is  unkind  of  you  to  call  on  me  for  the  assets  of  the  firm 
that  I  have  appropriated. ' ' 

Here  were  millions  of  dollars'  worth  of  property  that  Virginia 
might  have  taken  and  applied  to  the  payment  of  her  public  debt; 
$600,000  worth  of  bank  stock,  property  of  all  descriptions,  running 
up  into  millions,  that  Virginia  could  have  taken  and  converted  into 
money  and  applied  to  this  debt.  West  Virginia  has  taken  that 
property.     She  holds  it  now,  and  when  we  come  and  ask  that  she 
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come  into  a  settlement  in  order  that  it  may  be  ascertained  and  de- 
termined what  is  her  contributive  share  of  a,  common  burden  she 
says,  ■"Yon  must  not  call  upon  me  to  account  for  these  state  assets 
that  were  turned  over  to  me  by  Virginia  because  that  is  a  misjoinder 
of  causes  of  complaint."  But  further  than  that  I  have  not  the 
breath  left  to  go  into  it  much  now,  but  in  the  bill  you  will  find  it 
plainly  stated  that  when  the  restored  Government  of  Virginia  turn- 
ed over  $150,000,  turned  over  all  the  property  belonging  to  Virginia 
within  the  limits  of  the  state,  she  added  this :  "  To  be  accounted  for 
in  the  settlement  hereafter  to  be  had  between  the  two  states. ' ' 

To  each  one  of  these  acts  where  money  was  appropriated  by  the 
"restored  government"  that  express  condition  was  annexed:  "I 
will  give  it  to  you,  but  it  is  to  be  accounted  for  in  the  settlement 
hereafter  to  be  had  between  the  two  States ; ' '  and  mark  you,  please, 
that  was  after  the  alleged  compact.  This  was  after  the  alleged 
compact  that  took  place  May  13,  1862.  But  here  in  1863,  not  once 
nor  twice,  but  many  times,  does  this  ' '  restored  State ' '  of  Virginia, 
standing  upon  the  ragged  edge  of  her  own  dissolution,  seeing  death 
right  before  her — she,  in  contemplation  of  her  instant  extinction, 
gathered  up  all  the  available  property  of  Virginia  that  was  within 
her  reach  and  turned  it  over  to  the  Treasury  of  a  State  that  had  not 
yet  been  born ! 

Now  they  say  that  "While  we  will  come  into  a  settlement  of  ac- 
count, we  do  not  think  you  have  got  the  right  to  embrace  in  your  bill 
praying  for  that  settlement,  the  public  assets  that  were  turned  over 
to  us  and  received  by  us,  and  which  are  at  this  moment  in  the  Treas- 
ury of  "West  Virginia. ' '  I  want  your  Honors,  please,  when  you  come 
to  construe  this  Act  of  the  "West  Virginia  Constitutional  Convention 
that  calls  upon  the  Legislature  of  West  Virginia  to  ascertain  the 
amount  of  the  debt  and  pay  it,  to  decide  whether  that  really  means, 
by  any  just,  fair,  and  reasonable  construction,  that  they  intended  to 
clothe  the  legislature  of  the  debtor  State  with  the  judicial  power  of 
hearing  and  determining  that  question  of  liability. 

When  was  this  done?  When  was  this  debtor  empowered  to  act? 
"As  soon  as  practicable."  In  my  early  professional  life  a  bond  was 
sent  to  me,  payable  "when  convenient."  When  convenient — I  did  ask 
my  father  for  advice  about  it,  but  as  usual  he  told  me  to  find  it  out 
and  work  it  out  for  myself.  With  the  aid  of  a  court  I  did.  The 
court  held  that  a  bond  payable  "when  convenient"  was  payable 
within  a  reasonable  time,  and  construed  it  to  mean  payable  on  de- 
mand, and  it  was  paid.    Here  is  an  obligation  that  is  to  be  fulfilled 
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when  it  may  be  practicable.  Who  is  the  judge  of  the  practicability  ? 
My  learned  and  distinguished  opponent  here  says  that  there  is  no 
power  on  this  earth  that  is  able  to  determine  that  matter  and  ex- 
clude this  arbitrator  from  the  exercise  of  his  function ;  that  you  can- 
not say  that  "as  soon  as  may  be  practicable"  means  within  a  rea- 
.sonable  time,  and  that  a  reasonable  time  has  long  since  passed,  and 
that  this  alleged  arbitration  is  functus  officio. 


CONCLUDING  ARGUMENT  OF  MR.  HOLMES  CONRAD. 
Tuesday,  March  12,  1907. 

MR.  CONRAD.  If  the  Court  please,  at  the  hour  of  adjournment 
yesterday  I  was  about  to  call  the  attention  of  the  Court  to  a  state- 
ment that  had  been  made  by  Professor  Hogg  in  his  oral  argument, 
and  it  is  stated  also  in  the  briefs  of  counsel  at  great  length ;  and  that 
was  that  the  State  of  Virginia  had  no  interest  in  this  litigation;  that 
the  creditor  had  absolved  her  from  liability,  and  that  this,  if  any- 
thing, was  but  a  suit  prosecuted  here  in  the  interest  of  persons  who 
are  strangers  to  Virginia  now,  but  who  were  holders  of  evidences  of 
her  indebtedness.  I  called  your  attention  yesterday  to  a  passage  in  the 
act  of  1871,  known  as  the  first  funding  act.  by  which  it  was  provided 
that  these  bonds  of  Virginia,  surrendered  by  the  holders  and  held 
by  Virginia,  were  held  by  her  in  trust  for  the  owners  of  the  bonds, 
and  I  stated  that  if  this  attempt  at  a  settlement  failed,  which  was 
the  trust  upon  which  Virginia  took  them,  that  those  owners  of  bonds 
could  come  forward  and  demand  the  restoration  of  them  from  Vir- 
ginia and  hold  them  as  subsisting  evidences  of  her  indebtedness. 

Let  me  ask  your  Honors  now  to  look  at  the  certificate  that  was  is- 
sued, on  page  47.  at  the  bottom  of  page  47  and  on  page  48.  This  is 
the  certificate  that  was  issued  by  Virginia  as  a  memorandum  or 
token  or  declaration  of  the  trust  upon  which  she  held  those  bonds: 

"Treasurer's  Office,  Richmond,  Va. 

"This  is  to  certify  that  there  is  due  to heirs, 

executors,  administrators,  or  assigns,  Dollars, 

being  one-third  of  bond  surrendered  under  the  provisions  of 
an  Act  approved  March  30.  1871,  entitled  'An  Act  to  pro- 
vide for  the  funding  and  payment     of     the     public     debt,' 

namely,  Bond  No. ,  with  interest,  amounting  to 

■,  payment  of  said  one-third  with  interest  thereon 
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at  the  rate  of  six  per  cent,  per  annum  will  be  provided  for 
in  accordance  with  such  settlement  as  shall  hereafter  be  had 
between  the  States  of  Virginia  and  West  Virginia  in  regard 
to  the  public  debt  of  the  State  of  Virginia  existing  at  the 
time  of  its  dismemberment,  and  the  State  of  Virginia  holds 
said  bonds  so  far  as  unfunded  in  trust  for  the  holder  hereof 
or  his  assigns." 

Now  the  State  of  Virginia  holds  those  bonds  in  trust.  Why  ?  Be- 
cause the  State  of  Virginia  alone  had  the  right  to  come  into  a  court 
of  equity  and  demand  that  West  Virginia  should  exonerate  her  by 
contributing  a  just  and  equitable  part  of  the  common  burden  that 
rested  upon  both. 

Now  it  was  stated  further  that  under  the  act  of  1881  a  different 
form  of  liability  was  created.  It  is  not  improper  for  me  to  remind 
your  Honors  of  a  fact  in  history.  There  was  a  time  when  a  tide 
swept  over  Virginia,  a  piratical  crew  seized  the  ship,  headed  by 
General  Mahone  and  one  Riddleberger,  and  they  did  essay  to  repu- 
diate every  dollar  of  Virginia's  liability.  The  property  owners,  the 
debt  payers,  the  respectability  of  the  State,  opposed  it ;  but  these 
two  leaders  summoned  their  cohorts  from  the  masses  of  the  people,, 
and  they  did  succeed  in  obtaining  control  of  this  Legislature,  and 
they  did  attempt  to  repudiate  the  debt.  But  behind  them  stood  the 
vested  rights  of  the  creditors  under  the  act  of  1871,  and  a  score  of 
cases  came  before  this  Court,  in  every  one  of  which  the  liability  of 
the  State  of  West  Virginia  was  recognized.  In  the  case  of  Hart- 
man  and  Greenhow  your  Honors  laid  down  the  doctrine  of  public 
law  that  the  mere  fact  of  separation  placed  by  the  operation  of  pub- 
lic law  a  liability  upon  both  these  divided,  discordant,  and  belliger- 
ent sections,  a  common  burden  that  each  must  contribute  to. 

Now  in  1881  and  1882  they  passed  another  act.  I  will  ask  your 
Honors  to  look  for  a  moment  at  the  certificate.  You  will  find  it  on 
page  29,  at  the  top  of  the  page : 

"No 

"The  Commonwealth  of  Virginia  has  this  day  discharged 
her  equitable  share  of  the  (registered  or  coupon,  as  the  case 

may  be)  bond  for' dollars,  held  by , 

dated  the day  of and  numbered 

,  leaving  a  balance  of dollars, 

with  interest  from  ,  to  be  accounted  for  by  the 

State  of  West  Virginia,  without  recourse  upon  this  Common- 
wealth." 
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Such  a  fulmination  coming  from  a  debtor  in  his  private  capacity, 
that  he  had  equitably  discharged  the  debt  that  was  held  by  his  cred- 
itor, and  evidenced  by  a  bond,  would  be  equally  ineffectual.  The 
clamor  of  the  debtor,  his  avowed  purpose  to  repudiate,  the  expres- 
sion of  his  willingness  to  do  it,  and  the  statement  in  this  formal 
manner  that  he  had  done  it,  was  a  mere  brutum  fulmen  in  the  air. 
It  amounted  to  nothing. 

But  what  is  the  meaning  of  that  statement  that  it  was  "without 
recourse  upon  this  Commonwealth?"  Did  that  mean  as  a  proposi- 
tion of  law  that  the  creditor  could  sue  West  Virginia,  that  the  act 
of  Virginia  in  setting  apart  one-third  arbitrarily  was  binding  upon 
West  Virginia  so  as  to  create  a  cause  of  action  against  her,  enforci- 
ble  by  the  creditor  ?  If  it  meant  that,  it  would  not  be  recognized  by 
any  court.  What  it  meant  really  was  what  it  elsewhere  says  on 
page  19  under  the  act  of  1879.  It  was  really  meant  to  express  the 
same  thought,  where  the  same  repudiating  legislature  controlled 
by  the  same  melancholy  influences  made  this  first  essay  at  repudia- 
tion by  the  act  of  1879.    They  said : 

"The  acceptance  of  the  said  certificate  for  West  Virginia's 
one-third,  issued  under  this  act,  shall  be  taken  and  held  as  a 
full  and  absolute  release  of  the  State  of  Virginia  from  all  lia- 
bility." 

Did  it  rest  there  ?    No ;  it  says : 

"From  all  liability  on  account  of  the  said  certificates." 

There  was  no  legal  liability  resting  upon  Virginia  on  account  of 
those  certificates.  If  they  had  said,  "The  acceptance  by  the  cred- 
itor of  this  certificate  shall  be  taken  and  recognized  as  an  agreement 
upon  his  part  to  release  Virginia  from  all  liability  upon  her  bonds," 
it  might  well  be  argued  that  the  creditor  had  the  right  to  release 
the  debtor  and  that  the  acceptance  of  the  new  bonds  operated  as  a 
release.  But  they  were  careful  not  to  say  so.  They  said,  ' '  It  shall 
operate  to  release  Virginia  from  all  liability  on  these  certificates. ' ' 

I  said  yesterday  that  these  certificates  were  no  evidences  of  debt. 
They  could  not  support  an  action.  They  were  mere  memoranda,  mere 
declarations  of  trust,  affording  in  a  court  of  equity  a  basis  for  the 
recognition  of  the  trust;  but  they  went  no  further. 

Now  it  was  said  yesterday  that  there  was  no  evidence  of  liability 
anywhere.  May  I  ask  you  to  look  at  page  90  of  our  record  ?  There 
is  a  statement  made  by  the  second  auditor  of  Virginia  on  the  17th 
of  September,  1902, — a  tabulated  statement  which  shows  that  the 
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total  issue  of  what  he  calls  West  Yirgina  scrip  was  $18,277,000  and 
odd  dollars.  Those  are  the  bonds  that  are  owned  now,  to-day,  by 
the  creditors  of  the  old  Commonwealth  of  Virginia ;  bonds  which 
the  creditors  placed  in  the  hands  of  Virginia  upon  the  solemn  trust, 
which  she  undertook,  that  she  would  hold  them  to  abide  a  settle- 
ment with  West  Virginia  and  dedicate  the  proceeds  of  them  to 
those  creditors. 

Now  he  says  this  is  a  suit  for  those  people.  Pardon  an  illustra- 
tion. A  mortgagor  mortgages  his  property  for  $10,000.  The  mort- 
gagor has  his  unhappy  day;  creditors  are  pursuing  him,  and  his 
mortgage  is  not  yet  due  and  cannot  be  enforced.  He  picks  out 
certain  of  his  creditors  and  executes  a  declaration  of  trust,  and 
says  that  "the  net  proceeds  of  this  mortgage,  when  foreclosed  and 
recovered,  I  hold  in  trust  for  A,  B  and  C,  my  creditors."  Now  sup- 
pose a  bill  of  foreclosure  is  brought  by  the  mortgagee  against  him ; 
Can  he  come  in,  as  West  Virginia  comes  in  here,  on  a  demurrer, 
and  say,  "I  as  mortgagor  no  longer  have  any  interest  in  these 
things;  I  have  assigned  the  net  proceeds  of  them?"  There  has  been 
no  assignment  of  the  mortgage.  The  legal  title  is  in  him.  The  right  of 
action  and  recovery  is  in  him.  He  has  merely  dedicated  the  pro- 
ceeds, when  recovered  and  when  received,  to  the  payment  of  cer- 
tain designated  debts.  These  people  who  have  a  claim  in  morals 
and  a  claim  in  equity  under  this  equitable  assignment,  would  they 
be  proper  parties  as  defendants  to  a  bill?  Could  they  come  in,  or 
could  the  suggestion  of  their  names  be  brought  in,  between  an  ac- 
tion of  the  mortgagee  against  the  mortgagor  to  arrest  the  proceed- 
ings of  foreclosure! 

That  is  what  Virginia  has  done.  She  says.  "West  Virginia 
owes  in  equity  and  good  conscience  a  part  of  this  common  burden. 
I  say  to  you  creditors,  who  surrendered  your  bonds,  that  when  that 
is  recovered  I  hold  it  as  a  sacred  trust  fund,  to  be  applied  to  the  pay- 
ment ratably  on  your  debt." 

One  other  point,  and  I  conclude  my  share  of  this  duty.  There 
is  a  fourth  assignment  of  error  here  in  these  words:  It  is  the  sec- 
ond in  the  course  of  the  order  followed : 

"That  this  Court  has  no  jurisdiction  of  either  the  parties  to  or 
the  subject-matter  of  this  action,  because  it  appears  by  the  bill  that 
the  matters  therein  set  forth  do  not  constitute,  within  the  meaning 
of  the  Constitution  of  the  United  States,  such  a  controversy,  or 
such  controversies,  between  the  Commonwealth  of  Virginia  and  the 
State  of  West  Virginia  as  can  be  heard  and  determined  in  this 
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Court,  and  this  Court  has  no  power  to  render  or  enforce  any  final 
judgment  or  decree  thereon." 

What  are  the  controversies  ?  The  Constitution  says  that  the  contro- 
versies between  two  or  more  States  are  justiciable  in  this  Court. 
It  says  that  this  Court  has  exclusive  jurisdiction  over  such  contro- 
versies. The  Constitution  sets  no  limit  to  the  character  or  class  of 
the  controversies.  It  is  broad  and  ample  in  its  terms.  It  ex- 
cludes, perhaps,  criminal  cases,  but  where  resides  the  authority 
to  say  that  thus  far  shall  you  go  in  the  definition  of  a  controversy 
under  the  Constitution,  and  beyond  that  you  shall  not  proceed? 
What  class  of  cases  or  controversies  are  you  going  to  say  are  justic- 
iable here  under  the  Constitution,  and  what  classes  are  excluded? 
There  is  no  defination,  no  limitation.  All  civil  controversies,  money 
or  other.  If  any  are,  these  are  justiciable  here.  But  they  say,  "you 
cannot  proceed  here;  a  state  cannot  proceed  as  a  trustee."  Why, 
you  have  proceeded  against  a  State  as  a  trustee,  the  State  of  Mich- 
igan. In  an  opinion  delivered  by  Mr.  Justice  Peckham,  he  says 
"Michigan  is  liable  because  she  holds  the  money  as  a  trustee."  I 
use  his  language.  Can  it  be  claimed  that  the  United  States  shall 
be  sued  as  a  trustee  and  yet  not  sue? 

'Suppose  some  benevolent  person  by  grant  or  devise  gives  to  the 
State  of  Massachusetts  a  hundred  thousand  acres  of  land  lying 
within  the  limits  of'  West  Virginia,  to  be  held  by  her  in  trust  for 
three  designated  institutions  of  learning.  It  cannot  be  contro- 
verted that  Massachusetts  can  take  that  trust.  Since  Vidal  vs. 
Guard's  Exrs.  it  has  never  been  questioned  that  a  corporation  can 
take  and  hold,  for  any  objects  that  are  germane-to  the  objects  of  its 
government,  property  as  trustee. 

Cannot  Massachusetts  take  and  hold  on  these  trusts?  Suppose 
West  Virginia  claims  one  half  of  that  land,  under  some  of  her 
tax  titles,  and  the  Attorney  General  of  Massachusetts  advises  that 
State  that  the  claim  of  West  Virginia  is  not  well  founded ;  that  the 
claim  is  not  a  valid  one,  and  cannot  be  maintained,  and  that  it  is 
the  duty  of  Massachusetts,  having  accepted  the  trust,  to  protect 
the  trust  fund:  How  can  she  protect  it?  Can  it  be  questioned 
that  she  can  come  into  this  Court,  holding  the  legal  title,  and  by 
her  bill  ask  that  you  brush  away  the  legal  clouds  that  obscure  her 
title  ?  Where  can  you  put  your  fingers  on  the  fallacy  of  the  reason- 
ing? Where  can  you  say  the  trust  is  not  valid?  The  trustee  may 
take ;  she  may  take,  but  cannot  sue  ?  In  what  character  cannot  she 
sue  ?    Can  she  not  come  in  here  and  state  her  claim  and  case  ?    Can 
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she  not  come  in  here  as  the  Commonwealth  of  Massachusetts,  using 
the  term  or  words  trustee  as  a  mere  description  of  her  person,  or 
leaving  it  out,  to  set  out  the  cause  in  the  bill  and  will  not  your  court 
as  a  court  of  equity  make  a  decree  according  to  the  equity  of  the 
case? 

So  I  say,  by  any  analogy  that  is  fair,  you  may  find  that  a  State 
may  take  and  hold  on  trust;  and  if  she  can  take  and  hold,  what  a 
mockery  it  would  be  to  say  that  the  courts  of  the  land  are  not  open 
to  her  to  protect  the  trust  funds  that  are  in  her  hands? 

But  they  say  you  cannot  render  a  judgment,  you  cannot  enforce 
a  judgment.  The  argument  is  that  a  court  will  not  do  a  vain  thing. 
It  will  not  proceed  to  judgment,  there  to  be  halted,  if  the  court 
knows  in  advance  that  the  judgment,  if  rendered,  is  an  impotent 
judgment  and  cannot  be  enforced.  It  will  not  go  through  the 
mockery  of  a  suit,  will  it?  Judge  Marshall,  in  one  of  his  great 
judgments,  called  attention  to  a  class  of  cases  that  received  the 
court's  jurisdiction  by  reason  of  the  subject-matter,  and  another 
and  wholly  different  class  of  cases  'that  attracted  the  jurisdiction 
of  the  court  by  reason  of  the  parties.  You  cannot  enforce  a  judg- 
ment against  a  State  ?  Why  not  ?  Because  it  did  not  enter  into  the 
contract  in  the  beginning?  Mr.  Webster,  in  the  well  known  letter 
to  Baring  Brothers,  said  that  credit  was  given  to  a  State  on  the 
faith  one  had  in  the  sovereign.  What  sanction  or  security  has  the 
bond  holder  of  a  State?  Has  it  ever  been  pretended,  when  this 
Court  day  after  day  renders  judgment  to  the  amount  of  millions 
of  dollars  against  the  United  States — that  it  could  award  a  writ  of 
fieri  facias?  Has  it  ever  been  asked  that  you  put  a  writ  of  fieri 
facias  into  the  hands  of  your  marshal  and  send  him  with  a  posse  at 
his  heels  to  the  Treasury,  where  that  writ  would  be  an  "open  se- 
same" to  fling  open  the  doors  of  the  Treasury  to  him,  and  allow 
him  there  to  satisfy  the  judgment?  What  becomes  of  the  sover- 
eignty of  the  State —  not  in  the  ridiculed  sense  of  that  much 
abused  word,  but  of  a  State  that  maintains  its  own  existence,  a 
State  that  keeps  its  own  life  in  its  body?  What  becomes  of  it  if 
every  creditor  can  come  with  his  execution  and  subject  to  seizure 
the  assets  of  that  State,  notwithstanding  the  obligations  that  rest 
upon  it  infinitely  superior  to  those  which  it  owes  to  its  creditors  ?  In 
that  Parliament  of  Man  which  the  poet  lookel  forward  to,  we  have 
erected  a  tribunal  before  which  empires,  kingdoms  and  republics 
come  and  submit  to  its  jurisdiction.  Has  it  ever  been  suggested  by 
the  boldest  that  power  should  be  put  into  its  hands  to  award  a 
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writ,  backed  by  physical  power,  to  enforce  the  execution  of  the 
judgment  that  it  rendered?  May  I  commend  to  your  notice  the 
most  philosophical,  the  most  satisfactory  exposition  of  this  that  I 
have  been  able  to  find  ?  It  is  an  opinion  sirs,  of  the  Supreme 
Court  of  Louisiana,  delivered  by  one  well  known  to  some  of  you, 
in  the  case  of  Carter  v.  The  State,  in  the  42  La.  Annual.  I  have 
made  quite  a  copious  quotation  from  the  case  in  my  brief.  You 
will  pardon  me  if  I  read  but  the  closing  sentence  on  page  40.  I 
ask  you  to  look  at  it,  at  the  closing  of  it: 

' '  Counsel  asks,  of  what  use  is  the  power  to  render  judg- 
ment against  the  State,  if  the  court  is  powerless  to  execute 
the  judgment  ?  That  question  was  anticipated  by  Mr.  Hamil- 
ton in  the  discussion  of  the  Constitution  of  the  United  States 
before  its  final  adoption.  'To  what  purpose,'  he  asked, 
'would  it  be  to  authorize  suits  against  sovereign  States  for 
the  debts  they  owe?  How  could  recoveries  be  enforced?  It 
is  evident  that  it  could  not  be  done  without  waging  war 
against  the  contracting  State.'  Federalist,  No.  81.  He  never 
dreamed  that  authorizing  suit  against  a  State  would  imply 
the  right  to  issue  fieri  facias  on  the  judgment. 

" Puffendorff  says:  'And  if  the  prince  gives  the  subject 
leave  to  enter  an  action  against  him  in  his  own  courts,  the 
action  itself  proceeds  rather  upon  natural  equity  than  on 
municipal  laws.  For  the  end  of  the  action  is  not  to  compel 
the  prince  to  observe  the  contract,  but  to  persuade  him. ' 

''In  England  claims  against  the  Crown  might  be  prose- 
cuted before  certain  courts,  in  the  form  of  petitions  of  right, 
with  the  consent  of  the  King,  but  it  was  held  by  Lord  Mans- 
field that  'if  there  were  a  recovery  against  the  Crown,  appli- 
cation must  be  made  to  Parliament,  and  it  would  come  under 
the  head  of  supplies  for  the  year.'  : 

Macbeth  vs.  Haldimand,  1  Durn.  &  East.,  172. 

By  the  way,  that  latter  part  is  a  part  of  the  quotation,  and  the 
marks  indicating  it  were  left  out  by  the  printer.    Then  we  add : 

"We  have  examined  all  the  authorities  quoted  by  counsel 
and  find  none  of  them  to  support  his  contention.  We  are 
quite  certain  that  no  precedent  exists  sustaining  the  issuance 
of  a  fieri  facias  on  a  judgment  against  a  sovereign  State  in 
her  own  courts,  though  rendered  with  her  own  consent. 

' '  The  only  recourse  for  satisfaction  is  by  application  to  the 
Legislature,  with  whom  the  judgment  should  surely  have 
great  persuasive  force,  but  none  compulsive." 

If  this  demurrer  is  to  rest  upon  the  proposition  that  you  have  no 
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jurisdiction  because  you  cannot  constrain  a  State,  or  constrain  the 
United  States,  by  the  menace  of  a  fieri  facias,  then  it  needs  no  fur- 
ther argument  from  me.    We  need  not  go  any  further. 

Have  I  occupied  thirty  minutes  this  morning  ? 

MR.  "CARLISLE  :     Twenty-five  minutes. 

MR.  ANDERSON :    Take  as  much  time  as  you  like. 

MR.  CONRAD :  Let  me  ask  your  attention,  your  Honors,  a  mo- 
ment to  the  reasons  that  are  given  why  this  jurisdiction  must  exist. 
In  the  case  of  Ableman  v.  Booth  the  court  says : 

' '  The  Constitution  of  the  United  States,  with  all  the  power- 
ers  conferred  by  it  on  the  General  Government  and  surren- 
dered by  the  States,  was  the  voluntary  act  of  the  people  of 
the  several  States,  deliberately  done  for  their  own  protection 
and  safety  against  injustice  from  one  another. ' ' 

That  is  the  reason  that  is  given  for  the  erection  of  this  Court  it- 
self, to  prevent  injustice  being  done  by  one  State  to  another,  Judge 
Story  says : 

"Some  tribunal  exercising  such  authority,  is  essential  to 
prevent  an  appeal  to  the  sword  and  a  dissolution  of  the 
government. ' ' 

This  Court  said,  in  Chisholm  vs.  Georgia,  that  in  every  contro- 
versy of  a  civil  nature  between  the  States  this  Court  has  exclusive 
jurisdiction,  and  it  was  held  by  Mr.  Randolph  Tucker  that  these 
cases  affecting  boundaries  and  property  rights  and  territorial 
rights  of  all  kinds  are  proper  cases  for  this  jurisdiction. 

"We  come  here  and  rest  our  case  upon  three  distinct  grounds. 
They  are  stated  here.  They  are  rested  upon  the  principles  of  public 
.law  quoted  from  the  opinions  of  this  Court,  that  "where  a  State  is 
divided  into  two  or  more  States,  in  the  adjustment  of  liabilities  be- 
tween each  other  the  debts  of  the  parent  State  should  be  ratably 
proportioned  among  them."    That  is  in  Hartman  vs.  Greenhow. 

MR.  JUSTICE  HARLAN:    Please  read  that  again. 

MR.  CONRAD:  "Where  a  State  is  divided  into  two  or  more 
States,  in  the  adjustment  of  liabilities  between  each  other  the  debt 
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of  the  parent  State  should  be  ratably  proportioned  among  them."' 
That  is  an  opinion  of  this  Court  that  has  received  no  dissent. 

MR.  CARLISLE :  You  do  not  claim  that  as  a  part  of  the  opinion? 
There  is  no  question  of  that  sort  in  the  case. 

MR.  CONRAD :  I  quote  the  language  of  Mr.  Justice  Field.  He 
was  speaking  of  this  very  Virginia  debt.  West  Virginia  was  not  a 
party  to  that  suit,  but  the  Court  is  here  laying  down  a  doctrine  of 
public  law  which  I  do  not  understand  can  ever  be  obiter  dictum. 
If  the  Court  was  rendering  an  opinion  there  on  a  state  of  facts  in- 
volved in  that  case,  in  the  absence  of  a  party  in  interest,  it  would  be 
obiter.  But  I  do  not  understand  that  when  this  Court  in  any  case 
announces  without  qualification  a  doctrine  of  public  law  or  munici- 
pal law,  that  that  would  be  taken  to  be  obiter,  because,  if  it  is  law,, 
like  the  law  of  gravitation,  it  must  be  true  in  one  case  as  in  another. 
You  cannot  have  law,  public  law,  or  the  principles  of  public  law,  for 
one  case,  and  the  same  principle  with  a  modification  for  another 
case.     So  you  cannot  by  an  obiter  dictum  create  law. 

We  rest  again  upon  this  ordinance  of  the  convention  of  Virginia 
— ''Restored  Virginia" —  to  provide  for  the  formation  of  a  new 
State  out  of  a  portion  of  the  territory  of  this  State.  That  was  the 
object  of  the  ordinance,  by  which  it  was  provided  that  "the  new 
State  shall  take  upon  itself  a  just  proportion  of  the  public  debt  of 
the  Commonwealth  of  Virginia  prior  to  the  1st  of  January,  1861;" 
and  when  this  new-born  State  of  West  Virginia  came  to  Congress 
for  admission,  she  came  with  a  constitution  in  her  hands  which,  she 
said,  laid  down  principles  upon  which  she  claimed  to  be  a  republi- 
can State — I  mean  republican  in  the  broad  constitutional  sense —  a 
republican  form  of  government.  And  upon  the  faith  of  that  consti- 
tution she  was  admitted  into  the  Union. 

That  Constitution  provides  that  "an  equitable  proportion  of  the 
public  debt  of  the  Commonwealth  of  Virginia  prior  to  the  1st  day 
of  January,  1861,  shall  be  assumed  by  this  State,  and  the  Legislature 
shall  ascertain  the  same  as  soon  as  may  be  practicable,  and  provide 
for  the  liquidation  thereof  by  a  sinking  fund  sufficient  to  pay  the  ac- 
cruing interest  and  redeem  the  principal  within  thirty-four  years." 

MR.  JUSTICE  HARLAN:    What  page  of  your  brief  is  that  on? 

MR.  CONRAD.  Page  20.  West  Virginia  demanded  reinforce- 
ments in  this  case.    The  reinforcements  came,  and  found  a  condition 
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already  existing.  The  reinforcements  were  not  satisfied.  They  cre- 
ated a  new  ground  of  complaint,  and  I  want  my  distinguished 
friend,  when  he  stands  here,  to  point  out  to  you  upon  which  ground 
of  demurrer  .or  under  which  ground  of  demurrer  he  finds  this  crea- 
tion of  his  own  fancy,  this  compact.  He  says  that  that  provision 
which  I  last  read  to  you,  that  the  Legislature  of  West  Virginia 
should  ascertain  the  amount  of  th:j  debt  and  pay  it,  created  West 
Virginia  an  arbiter,  a  judge  in  its  own  case,  to  determine  the  fact 
and  the  amount  of  its  liability,  and  to  pay  it.  Shall  I  dignify  that 
proposition  by  any  argument  to  show  that  the  word  "ascertain" 
is  to  find  out — learn  from  some  auditor,  learn  from  somebody  erect- 
ed and  designated  and  empowered  to  ascertain  this  amount — learn 
what  it  is,  and  when  you  have  learned  it,  provide  by  a  sinking 
fund  for  its  payment  in  thirty-four  years  ?  I  ask  you  if  that  is  not 
the  strict,  honest,  fair  meaning  of  the  word  "ascertain"  as  it  ap- 
pears there?  Even  taking  the  restored  government  of  Virginia  as 
it  was,  even  assuming  what  was  the  actual  fact,  that  although  the 
same  people,  head  by  head,  as  the  people  of  West  Virginia,  that 
their  metamorphosis,  their  transition,  their  Jekyl-and-Hyde  per- 
formance, that  converted  them  from  loyal  Virginians  into  loyal 
West  Virginians  in  24  hours — even  that  would  not  have  emboldened 
them  to  come  forward  and  say  that  Virginia,  by  whatever  appella- 
tion she  might  be  known,  had  consented  that  a  debtor  should  be  the 
judge  of  the  facts  and  the  liability  and  the  amount  of  the  liability. 
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MR.  ANDERSON:  If  your  Honors  please,  from  the  statements 
of  this  case  which  have  been  made  by  the  counsel  for  the  defendant 
and  the  plaintiff,  the  court,  I  hope,  has  already  apprehended  the 
salient  facts  out  of  which  the  issues  presented  here  arise-.  Some  of 
the  most  important  of  those  facts  are  matters  of  public  history,  of 
which  the  Court  will  take  cognizance. 

Whether  in  invitum  or  not — whether  -as  a  result  of  a  legal  fiction 
or  not,  Virginia  was  dismembered  and  partition  made  of  her  ter- 
ritory, and  out  of  that  territory,  as  it  existed  in  1861  and  in  1863, 
a  new  State  was  created.  Prior  to  the  creation  of  the  State  of 
West  Virginia,  an  indebtedness  enormous,  considering  the  then  re- 
sources of  the  Commonwealth  of  Virginia,  had  been  created  for  the 
purpose  of  carrying  out  the  system  of  internal  improvements,  be- 
gun in  the  early  20 's,  in  large  measure,  as  the  bill  states,  designed 
to  develop  and  furnish  access  to  the  territory  which  now  consti- 
tutes the  New  State.  A  significant  fact  in  connection  with  the 
history  of  the  creation  of  this  debt  is  that  a  large  portion  of  it,  as 
the  bill  states,  was  placed  upon  the  Commonwealth  of  Virginia  by 
the  votes  of  the  Representatives  of  that  portion  of  her  territory 
which  now  constitutes  the  State  of  West  Virginia,   and  against 
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the  votes  of  a  majority  of  the  representatives  of  that  portion  of  her 
territory  which  now  constitutes  the  Commonwealth  of  Virginia ; 
and  that,  as  to  nearly  the  whole  of  that  indebtedness,  it  received  the 
sanction  of  the  representatives  in  her  G-eneral  Assembly  from  the 
region  now  constituting  West  Virginia,  and  would  never  have 
been  contracted  but  for  the  authority  and  sanction  thus  given. 

I  mention  these  circumstances  as  constituting  not  only  a  part  of 
our  equitable  claim,  but  of  our  just  legal  claim,  against  West  Vir- 
ginia. 

There  can  be  no  question,  I  suppose,  that,  as  a  proposition  of  pub- 
lic law,  this  indebtedness  which  amounted  at  that  date  to  about 
$33,000,000,  bound  the  entire  people  of  the  undivided  State. 

MR.  JUSTICE  BREWER:  You  say  that  these  improvements 
were  made  partially  for  the  benefit  of  West  Virginia.  Does  the 
record  show  what  the  improvements  were? 

MR.  ANDERSON:  The  record  shows  only  general  terms,  not 
in  detail,  if  your  Honor  pleases ;  They  were  canals,  railways,  turn- 
pikes and  other  internal  improvements.  The  record  shows  that  sev- 
eral million  dollars  of  the  public  moneys  obtained  by  loans  author- 
ized by  the  laws  of  the  Commonwealth  were  actually  expended  with- 
in what  is  now  the  territory  of  West  Virginia,  and  that  in  larger 
measure  these  improvements  were  designed  for  the  purpose  of  con- 
necting West  Virginia  with  the  markets  of  the  world  and  in  de- 
veloping the  resources  of  what  is  now  the  territory  of  that  State,  in 
coal  and  iron  and  timber.  The  bill  does  not  go  minutely  into  the 
history  of  all  these  loans,  because  it  would  have  unduly  encumbered 
the  record  with  a  vast  mass  of  statistics  which  could  not  throw  any 
light  whatever  upon  the  principles  to  be  decided  by  the  Court. 

Now  if  your  Honors  please,  I  suppose  it  will  be  accepted  as  a 
well  settled  principle  of  public  law  and  public  justice  and  public 
right  that,  on  the  20th  day  of  June,  1863,  when  West  Virginia 
became  one  of  the  States  of  the  American  Union,  that  debt,  inde- 
pendently of  any  stipulation  between  the  parent  state  and  her 
daughter,  constituted  an  equitable  and  a  moral  claim,  against  the 
people  and  the  property  both  of  West  Virginia  and  Virginia,  and 
that,  as  has  been  decided  by  the  Supreme  Court  of  Virginia,  in 
more  than  one  case,  and  as  has  been  held  by  this  Court,  both  States 
and  the  people  of  both  States  were  bound  for  the  payment  of  those 
obligations. 
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As  between  the  States  this  liability  was  limited  by  agreement, 
or  by  ordinance  of  convention,  by  provisions  in  the  constitution  and 
laws  of  the  two  states,  which  constituted  an  agreement,  providing 
that  as  between  the  two  States,  the  portion  of  the  debt  to  be  borne 
by  West  Virginia  should  be  ascertained  upon  a  prescribed  basis. 

But  independently  of  this,  according  to  recognized  authorities, 
the  debt  should  be  ratably  proportioned  between  the  two  states. 

The  most  just,  and  a  moment's  consideration  will  show  the  most 
equitable,  and  having  reference  to  the  facts  of  this  case,  the 
fairest,  basis  of  adjustment  would  have  been  to  extend  precisely  the 
same  rate  of  taxation  upon  the  property  of  the  people  of  both  States 
until  the  whole  debt  should  have  been  satisfied,  principal  and  in- 
terest ;  and  at  the  same  time  to  have  divided  the  public  assets  of  the 
two  States  between  the  two  States  in  proportion  to  their  respective 
property  values.  That  would  have  been  a  fair  and  just  and  equit- 
able basis  of  settlement :  Or  else,  the  debt  should  have  been  divided, 
as  of  June,  1863,  and  not  as  of  the  arbitrary  date  fixed  by  the 
Wheeling  ordinance,  in  proportion  to  the  taxable  values  and  with 
reference  to  the  existing  and  prospective  property  conditions  of  the 
two  States,  because  the  debt  was  based  upon  the  property  both 
present  and  prospective  of  the  original  State.  But  by  what  is  term- 
ed the  Wheeling  Ordinance,  adopted  by  a  convention,  a  revolution- 
ary convention  most  irregularly  assembled  in  the  city  of  Wheeling, 
in  August,  1861 — 

MR.  JUSTICE  HARLAN:  There  was  a  revelution  all  around, 
then,  in  the  country. 

MR.  ANDERSON :  There  was,  at  that  time  revolution  in  the  air, 
if  your  Honor  pleases. 

It  was  however  a  revolutionary  convention,  although  its  acts 
have  been  made  de  jure  since,  by  recognition  by  the  political  de- 
partments of  the  United  States  Government,  and  of  the  government 
of  Virginia  and  their  validity  can  be  no  longer  questioned. 

I  suppose  there  is  no  disagreement  between  counsel  on  that  ques- 
tion. 

This  convention  met  at  the  city  of  Wheeling  in  August,  1861, 
and  the  circumstances  that  were  referred  to  by  my  colleague  as  to 
that  convention  are  worthy  of  'consideration  when  you  come  to 
view  its  action.  That  convention  gave  the  consent,  and  as  we  shall 
see,  the  only  consent  ever  given  by  the  Commonwealth  of  Virginia 
to  the  formation  of  the  new  State  of  West  Virginia. ' 
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But  the  circumstance  which  has  already  been  mentioned  by  my 
colleague,  and  which  is  a  matter  of  fair  consideration  here  now, 
that  convention  was  elected  by  the  same  constituency  which 
afterwards  constituted  the  convention  of  the  people  of  West  Vir- 
ginia, and  in  its  personnel  it  was  substantially  the  same  as  what  was 
afterwards  the  convention  of  West  Virginia,  and  to  a  large  extent 
the  same  with  the  legislature  of  West  Virginia;  that  the  members  of 
that  Virginia  convention  went  across  the  street  to  another  hall  and 
met  subsequently  in  the  same  hall  as  the  Legislature  of  AVest  Vir- 
ginia— 

'  MR.  CARLISLE  :     As  the  convention  of  West  Virginia,  not  as 
the  legislature. 

MR.  ANDERSON:  Yes,  as  the  convention  of  West  Virginia; 
That  is  a  circumstance  to  be  considered  in  viewing  the  action  of 
these  conventions,  and  as  justifying  us  in  claiming  that  those  stip- 
ulations shall  not  be  construed  rigidly  against  Virginia;  that  they 
should  be  construed  liberally,  as  to  her,  the  grantor,  though  she  may 
be  regarded  as  being,  and  strictly  against-  a  grantee  who  under  these 
circumstances  formulated  the  contract,  which  was  to  bind  both  par- 
ties. 

MR.  JUSTICE  PECKHAM:  Has  this  Court  decided  upon  that 
point  in  the  11th  Wallace  case? 

MR.  ANDERSON :  In  the  11th  Wallace  case  it  was  established 
that  the  Wheeling  government  was  the  government  of  Virginia,  and 
"the  effect  of  that  decision  was  to  uphold  the  validity  of  what  is 
known  as  the  Wheeling  ordinance. 

Now  instead  of  letting  these  questions  be  settled  upon  the  princi- 
ples of  equity  and  public  law,  that  convention  prescribed  this  ar- 
tificial and  arbitrary  basis  of  adjustment.  We  have  to  concede  that 
we  cannot  go  behind  this,  that  we  must  accept  it. 

Section  9  of  the  ordinance,  giving  the  consent  of  Virginia  to  the 
formation  of  the  new  State,  reads  as  follows — 

MR.  JUSTICE  HARLAN :     What  are  you  reading? 

MR.  ANDERSON:  From  the  Wheeling  Ordinance  quoted  at 
page  3  of  the  brief  of  the  counsel  for  the  plaintiff.  Section  9  of  the 
•ordinance  reads  as  follows : 
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"9.  The  new  State  shall  take  upon  itself  a  just  proportion 
of  the  public  debt  of  the  Commonwealth  of  Virginia,  prior 
to  the  1st  day  of  January,  1861,  to  be  ascertained  by  charging 
to  it  all  of  the  State  expenditures  within  the  limits  thereof, 
and  a  just  proportion  of  the  ordinary  expenses  of  the  State 
government  since  any  part  of  said  debt  was  contracted,  and 
deducting  therefrom  the  moneys  paid  into  the  treasury  of 
the  Commonwealth  from  the  counties  included  within  the- 
said  new  State  during  said  period." 

That  is  the  basis  upon  which  the  consent  of  the  Commonwealth 
of  Virginia  was  given  to  the  formation  of  this  new  State.  The  stip- 
ulation imposed  by  Virginia  upon  West  Virginia  as  a  condition 
upon  which  her  consent  was  given,  and  which  afterwards,  in  form- 
ing the  State  of  West  Virginia,  the  people  of  that  new  Common- 
wealth accepted  and  assented  to,  was  that  the  new  State  should 
assume  and  take  upon  itself  a  just  proportion  of  the  public  debt  of 
the  Commonwealth  of  Virginia  prior  to  the  1st  day  of  January,. 
1861,  to  be  ascertained  in  the  manner  therein  prescribed.  That 
was  a  fundamental  as  well  as  a  contractual  provision, *and  it  consti- 
tutes a  primary  obligation  and  lies  at  the  very  foundation  of  the 
right  of  West  Virginia  to  be  a  State. 

Subsequently,  there  being  some  delay  in  the  formation  of  the  new 
State,  various  statutes  were  passed  by  Virginia,  two  of  which  are 
cited  in  the  bill,  making  contributions  to  the  new  State  when  it 
should  be  formed.  One  of  them  is  not  cited  in  the  bill.  It  is  the 
statute  of  1862,  appropriating  $150,000  to  the  new  State  when 
formed.     There  are  two  statutes  of  the  year  1863,  and  one  of  1862. 

MR.  McCLINTIC :  That  was  repealed  by  the  act  granting 
$150,000. 

MR.  ANDERSON :     I  was  not  aware  that  that  act  was  repealed. 

MR.  CARLISLE  :     It  was  repealed. 

MR.  ANDERSON :  I  accept  the  statement,  as  I  only  discovered 
that  act  a  few  days  ago  in  looking  over  a  compilation  of  the  statutes, 
of  the  Restored  Government  of  Virginia,  to  which  I  had  not  had 
access  before.     The  other  acts  are  cited  in  the  bill. 

MR.  JUSTICE  HARLAN.  When  you  speak  of  ' '  the  other  acts, '  > 
you  include  the  act  of  February  3,  1863  ? 

MR.  ANDERSON:     Yes,  sir. 

MR.  JUSTICE  HARLAN:     Will  you  turn  to  the  other  acts? 
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MR.  ANDERSON:     Certainly. 

MR.  JUSTICE  HARLAN  You  say  property  belonging  to  Vir- 
ginia to  the  amount  or  value  of  several  million  dollars  was  trans- 
ferred from  Virginia  and  was  received  by  West  Virginia  on  the  ex- 
press condition  that  the  State  of  West  Virginia  should  render  an 
account.  Does  this  record  contain  a  statement  of  the  circumstances 
surrounding  the  acceptance  of  that  condition? 

MR.  ANDERSON:  The  record  states  that  under  that  act,  the 
acl  of  February  3,  1863,  several  million  dollars  of  the  property  of 
Virginia  was  turned  over  to  and  accepted  by  West  Vriginia. 

MR.  JUSTICE  HARLAN :  You  mean  there  is  an  allegation  on 
that  subject  in  the  bill  that  is  to  be  taken  as  true  on  the  demur- 
rer? 

MR.  ANDERSON:  Yes  that  the  property  amounted  to  several 
million  dollars  that  West  Virginia  received  as  a  result  of  that  act. 

MR.  JUSTICE  HARLAN:  You  say  "as  the  result,"  and  the 
brief  says  ''on  the  express  condition." 

MR.  ANDERSON :  On  the  express  condition  prescribed  in  that 
act, — that  it  should  be  accounted  for  in  the  settlement  to  be  made 
between  Virginia  and  West  Virginia.     Here  is  the  quotation : 

"The  State  of  West  Virginia  shall  duly  account  for  the 
same  in  the  settlement  hereafter  to  be  made  with  this  State, 
provided  that  no  such  property,  stocks,  and  credits  shall  have 
been  obtained  since  the  reorganization  of  the  State  govern- 
ment." 

That  is  to  say,  it  should  not  include  property  that  had  been  ob- 
tained by  Virginia  after  the  organization  of  the  restored  govern- 
ment. 

Now,  if  your  Honors  please,  by  the  terms  of  the  Wheeling  Ordi- 
nance, prescribing  the  basis  upon  which  the'  debt  was  to  be  adjusted, 
there  was  no  provision  made  for  any  contribution  from  Virginia  to 
West  Virginia  b}^  way  of  dowry  or  dot,  starting  the  new  daughter 
upon    her  career. 

It  was  necessary  that  money  should  be  provided  for  the  maintenr 
ance  of  the  new  State,  when  it  should  be  formed,  until  it  could  pro- 
vide means  from  its  own  resources. 

Nor  did  the  Wheeling  ordinance  make  any  disposition  of  the 
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property  distinctly  belonging  to  the  Commonwealth  of  Virginia  and 
located  within  the  State  of  West  Virginia.  The  stocks  of  incor- 
porated companies,  particularly  the  bank  stocks,  and  the  other 
property  of  the  State,  consisting  of  large  quantities  of  both  real 
and  personal  property.  But  this  act,  which  will  be  regarded,  as  I 
take  it,  as  a  constating  enactment — this  act  was  an  essential  part 
of  the  stipulations  in  reference  to  the  creation  of  the  new  State,  the 
partition  of  the  common  property  of  the  old  State  and  the  assign- 
ment to  West  Virginia  of  a  portion  of  it  which  the  mother  state 
was  willing  that  she  should  receive,  but  upon  a  condition  that  it 
should  be  brought  into  account  in  the  settlement  to  be  had  between 
the  two  States. 

MR.  JUSTICE  HARLAN :  The  acts  of  1863  are  not  printed  in 
the  record  or  in  your  brief  ? 

MR.  ANDERSON:  No  sir,  they  are  not.  There  is  nothing  in 
either  act  inconsistent  with  the  brief  or  the  allegations  in  the  bill 
All  that  is  material  is  printed. 

MR.  JUSTICE  HOLMES :  The  provision  for  accounting  is  on 
page  5  of  the  record. 

MR.  JUSTICE  HARLAN :     Those  acts  should  be  in  the  brief. 

MR.  ANDERSON :  If  your  Honors  will  allow  us,  we  will  file  ad- 
ditional briefs.  The  briefs  for  West  Virginia  were  handed  us  only 
on  Saturday,  and  we  have  not  had  any  opportunity  to  reply  to  them. 
In  these  additional  briefs  we  will  incorporate  these  Acts  in  extenso, 
or  have  them  printed  separately. 

Now  when  the  war  ended  and  the  Restored  Government  of  Vir- 
ginia became  in  fact  and  in  law  the  only  government  of  Virginia  and 
was  installed  at  Richmond — ■ 

MR.  JUSTICE  HARLAN:  Was  that  the  same  government? 
Was  that  the  same  governor? 

MR.  ANDERSON:  Yes;  Francis  H.  Pierpont,  the  governor  of 
the  Restored  Government  of  Virginia,  moved  with  that  government 
to  Richmond  and  became  the  only  governor  of  the  Commonwealth, 
and  his  authority  was  recognized  by  ■  all  the  people  of  Virginia. 
That  government  took  steps  looking  to  the  settlement  of  the  debt  and 
appointed  a  commission  to  confer  with  West  Virginia  but  its  efforts 
were  abortive.  No  satisfactory  response  was  made  ;  or  such  response 
as  was  made  was  made  under  such  conditions  or  at  such  a  time  that 
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it  was  impracticable  for  the  commissioners  to  meet,  and  so  the  mat- 
ter stood  until  after  the  reconstruction  of  the  State. 

In  1869,  a  new  Legislature  of  Virginia  was  elected  and  all  the  offi- 
cers of  the  State  government  then  chosen  were  subsequently  in- 
stalled. That  Legislature,  on  the  30th  of  March,  1871,  enacted  the 
first  general  statute  looking  to  and  providing  for  a  settlement  by 
Virginia  with  the  creditors  of  the  common  State.  That  statute  is 
copied  in  full  in  the  bill  at  pages  13  to  16. 

Your  Honors  will  observe  that  by  that  statute  the  Commonwealth 
of  Virginia,  then  just  emerging  from  the  war,  with  her  fields  devas- 
tated and  many  of  her  homes  in  ashes,  nearly  all  of  her  personal 
property  destroyed, '  her  real  estate  depreciated  enormously  in  pro- 
ductiveness and  in  value,  actually  assumed  not  only-two-thirds  of 
the  principal  of  the  original  debt,  but  assumed  also  two-thirds  of 
all  the  interest  which  had  accrued  upon  it  including  the  war  inter- 
est, and  assumed  two-thirds  of  the  interest  upon  eight  million  dol- 
lars of  that  interest  which  had  been  already  capitalized,  and  is- 
sued new  bonds  at  six  per  cent  interest  for  this  two-thirds,  which 
amount  thus  assumed  aggregated  more  than  the  entire  funded  debt 
of  the  State  as  it  existed  on  the  1st  of  January,  1861. 

It  was  soon  discovered  that  she  had  undertaken  a  burden  which 
she  was  unable  to  bear,  and  various  negotiations  were  had  between 
her  and  her  creditors  looking  to  a  farther  adjustment  of  the  debt ; 
and  there  was  litigation  between  her  and  her  creditors,  occasioned 
by  efforts  on  their  part,  under  the  act  of  1871  to  intercept  her  rev- 
enue as  it  was  flowing  into  her  treasury. 

As  a  result  of  those  negotiations  and  controversies,  both  financial 
and  political,  various  attempts  at  adjustment  were  made,  all  of 
which  are  set  forth  in  the  bill,  until  on  February  20,  1892,  a  final 
settlement  was  made,  which  has  been  accepted  by  the  creditors,  and 
which  is  being  carried  out  by  the  Commonwealth. 

Now  these  matters  are  merely  set  forth  in  the  bill,  if  your  Honors 
please,  for  the  purpose  of  showing  the  present  relation  of  Virginia 
to  these  transactions,  and  giving  frankly  and  fully  a  history  of  all 
her  dealings  in  regard  to  the  public  debt.  It  is  not  pretended  for 
a  moment  by  the  counsel  for  Virginia  that  West  Virginia's  rights 
could  be  affected  or  modified  by  these  negotiations  and  contracts  be- 
tween Virginia  and  the  common  creditors,  except  in  so  far  as  pay- 
ments under  them  might  give  Virginia  an  equitable  claim  to  con- 
tribution from  West  Virginia. 

In  that  connection  I  desire  to  call  the  attention  of  the  Court  to 
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facts  which  go  far  to  show  that  Virginai,  taking  everything  into 
consideration,  has  done  as  much,  has  made  as  great  efforts,  and  a& 
great  sacrifices  in  order  to  satisfy  the  common  indebtedness,  as  an 
exacting  creditor  could  expect  of  her.  I  desire  to  call  your  Honors ' 
attention  to  the  statement  furnished  by  the  bill  as  to  payments 
which  she  has  actually  made  on  account  of  that  indebtedness.  That 
statement  is  found  on  page  79  of  the  record,  and  is  a  part  of  the 
admirable  address  of  Mr.  Randolph  Harris,  made  before  the  au- 
thorities of  West  Virginia,  the  joint  finance  committee  of  the  Sen- 
ate and  House  of  the  legislature  of  that  State,  in  the  winter  of 
1905.     Its  figures  are  taken  from  the  records  of  the  State. 

It  will  appear  from  that  statement  that  Virginia  has  paid,  or  has 
assumed  and  issued  obligations  for,  and  therefore  satisfied,  so  far  as. 
West  Virginia  is  concerned,  the  enormous  sum  of  $71,377,904.34, 
in  principal  and  interest.  And  yet  while  Virginia  has  done  so 
much,  West  Virginia  has  not  paid  one  dollar  on  account  of  that 
debt. 

MR.  JUSTICE  WHITE  :  Is  this  statement  on  page  79  exclusive 
of  the  one-third? 

MR.  ANDERSON  That  is  exclusive  of  the  one-third  represent- 
ed by  the  certificates  of  Virginia,  but  it  is  not  exclusive,  as  I  under- 
stand it,  of  certain  obligations  of  the  old  State,  which  Virginia  has 
paid  in  full.  It  includes  all  of  her  contributions  from  her  treasury 
and  her  property  in  settlement  of  the  common  debt  of  the  undivided 
State. 

Now  various  efforts  were  made  by  Virginia  to  effect  an  amicable 
settlement  with  West  Virginia  at  intervals  from  1866  down  to  1905, 
by  proposing  a  reference  of  the  matter  to  joint  commissions,  by  a 
proposition  of  arbitration,  and  finally  by  the  creation  of  what  is. 
known  as  the  Virginia  Debt  commission  under  the  Joint  Resolution 
of  1894.  Under  that  resolution  an  effort  was  made  to  bring  about 
a  conference  between  the  representatives  of  Virginia  and  West  Vir- 
ginia, and  an  accounting,  but  the  proposal  then  made  by  Virginia 
was  declined,  and  West  Virginia  refused — failed  and  refused — to 
have  even  a  conference  with  her  for  the  purpose  of  endeavoring  to 
ascertain  by  a  free  interchange  of  views  whether  some  amicable  set- 
tlement could  not  be  reached. 

It  is  true  that  in  adopting  that  resolution  the  General  Assembly 
prescribed  as  one  of  the  limitations  of  the  powers  of  that  commis- 
sion that  not  more  than  two-thirds  of  the  debt  should,  as  a  result 
of  that  settlement,  be  assumed  by  Virginia.     But  there  was  no  such 
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stipulation,  as  I  understood  my  learned  brother  to  contend  for  on 
yesterday;  namely,  that  West  Virginia  should  assume  one-third  of 
the  debt.  It  was  recognized  that  there  would  inevitably  be  some 
loss  which  would  fall  upon  the  holders  of  the  securities  of  the  origi- 
nal State.  It  was  not  contemplated  or  expected  that  West  Vir- 
ginia would  undertake  to  pay  one-third  of  the  debt  with  the  inter- 
est upon  it  from  the  first  day  of  January,  1861,  but  it  was  hoped  that 
she  would  meet  her  obligations  to  such  an  extent  as  would  satisfy  the 
common  creditors  and  relieve  Virginia  from  further  liability  in  re- 
gard to  the  debt. 

Those  overtures  failed — in  fact  they  never  reached  the  stage  of  a 
negotiation,  because  West  Virginia  refused  to  entertain. the  propo- 
sition at  all. 

In  1900  Virginia  still  endeavored  to  bring  about  such  an  adjust- 
ment, not  only  in  her  own  interest  but  in  the  interest  of  her  cred- 
itors, of  all  the  common  unsatisfied  creditors  of  the  two  States. 

Accordingly ;  the  Act  of  March,  1900,  was  passed  by  the  General 
Assembly  of  Virginia  and  approved  by  the  Governor,  which  con- 
ferred upon  the  Commission  additional  powers,  plenary  and  unre- 
stricted powers,  to  make  a  settlement  of  this  debt  upon  any  terms 
which  would  be  approved  by  the  Commission,  by  the  public  creditors 
and  by  the  Attorney  General  of  the  State,  subject  only  to  the  quali- 
fication that  the  creditors  should  accept  whatever  might  be  recovered 
for  them  from  West  Virginia  in  satisfaction  of  their  claims.  There 
was  no  limitation  in  that  Act  at  all,  as  to  the  proportion  which  West 
Virginia  should  pay,  or  the  proportion  which  Virginia  should  pay. 
The  whole  matter  is  referred  to  the  Commission  with  the  absolute 
discretion  and  power  to  make  a  settlement  which  should  be  binding 
upon  all  parties,  subject  only  to  the  qualification  above  stated.  As 
appears  from  the  bill  and  exhibits  made  a  part  of  it,  that  Commis- 
sion acting  for  the  public  good,  and  repressing  the  natural  pride 
which  men  would  feel  under  such  circumstances,  pocketed  that 
pride,  made  a  pilgrimage  to  the  capital  of  West  Virginia  and  so- 
licited from  the  executive  officers  of  that  State  and  from  its  Gener- 
al Assembly  an  opportunity  to  be  heard,  which  was  courteously 
granted.  Thereupon  Mr.  Randolph  Harrison,  one  of  the  members 
of  that  Commission  and  its  authorized  mouthpiece,  in  an  address 
which  was  made  a  part  of  this  bill,  and  which  conservatively  and 
within  the  limits  of  truth  presents  Virginia's  case,  appealed  to  the 
authorities  of  West  Virginia  to  have  an  accounting,  an  amicable  ad- 
justment, and  frankly  informed  them  that  if  that  overture  was  de- 


STATE  OP  WEST   VIRGINIA.  331 

clinecl  the  only  alternative  would  be  a  resort  to  the  courts  of  the 
country  for  the  redress  of  wrongs  and  for  the  vindication  of  rights 
which  this  record  shows  to  exist.  And  so  this  suit  was  brought  and 
a  bill  setting  forth  these  facts  was  filed ;  and  to  this  bill  our  friends 
come  here  and  demur  upon  grounds  which  I  shall  now,  very  rap- 
idly review. 

It  is  not  necessary  to  discuss  the  original  demurrer,  because  that 
is  merged  in,  and  all  points  made  in  it  substantially  covered  by  the 
amended  demurrer. 

The  first  of  those  grounds  is  as  follows : 

"That  it  appears  by  said  bill  that  there  is  a  misjoinder  of 
parties  plaintiff  and  a  misjoinder  of  causes  of  action.  The 
said  bill  is  brought  by  the  Commonwealth  of  Virginia  to  re- 
cover debts  alleged  to  be  due  to  her  in  her  own  right  from  the 
defendant  for  property  and  money  alleged  to  have  been 
transferred  and  delivered  to  the  defendant  under  certain  acts 
of  the  Legislature  passed  in  1863,  and  also,  as  trustee  for  the 
owners  of  certain  certificates  mentioned  and  described  in  said 
bill,  to  have  an  accounting  to  ascertain  and  declare  the 
amount  claimed  to  be  due  from  the  defendant  as  her  just 
proportion  of  the  public  debt  of  the  plaintiff  prior  to  the  1st 
day  of  January,  1861."  . 

It  is  impossible  that  there  can  be  a  misjoinder  of  parties  plain- 
tiff here,  because  there  is  only  one  plaintiff ;  as  it  would  be  equally 
impossible  that. there  could  be  a  misjoinder  of  parties  defendant, 
because  there  is  only  one  defendant. 

If  this  ground  of  demurrer  means  anything  it  means,  strictly 
speaking,  that  the  bill  is  multifarious,  because  it  joins  different 
causes  of  action. 

The  demurrer  assumes  as  true  what  the  bill  negatives. 

It  assumes  it  to  be  true  that  the  bill  is  brought  by  Virginia  not 
in  her  own  right,  but  as  trustee  for  certain  holders  of  certificates 
whose  names  are  not  disclosed.  The  fact  is  that  the  bill  is  brought 
by  Virginia  in  her  own  right  only;  only  in  her  capacity  as  a  state, 
her  corporate  capacity.  It  is  not  brought  as  trustee;  it  is  not 
brought  for  the  purpose  of  administering  or  executing  any  trust. 
She  might  possibly  have  been  heard  to  maintain  this  suit  as  trustee, 
but  she  does  not  sue  in  that  capacity.  She  sues  only  in  her  own 
right,  and  in  the  assertion  of  equities  which  I  shall  discuss  later  on. 

This  is  a  mistake  which  counsel  have  made  from  a  too  careless 
reading,  or  too  superficial  consideration  of  the  bill.  The  learned 
counsel,  our  brethren  from  West  Virginia,  in  their  brief,  actually 
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assert  that  the  suit  is  brought  for  the  certificate  holders,  that  is,  the 
holders  of  these  receipts  which  irginia  has  given  to  the  holders  of 
the  obligations  of  the  Old  State. 

The  suit  is  brought  by  Virginia,  and  the  rights  which  she  as- 
serts, and  the  remedies  which  she  craves  at  the  hands  of  this  Court 
are  apparent  on  the  face  of  the  bill.  That  objection,  as  your  Hon- 
ors will  see,  is  founded  entirely  upon  misapprehension. 

But  the  counsel  make  another  mistake.  In  arguing  that  point, 
the  learned  counsel  who  opened  the  case  for  West  Virginia  assum- 
ed, what  is  not  true,  that  Virginia  has  been  released  as  to  the  bonds 
of  the  old  state  represented  by  these  certificates,  and  for  which  the 
certificates  were  given.  They  are  mistaken  as  to  that.  The  bill 
recognizes  that  certain  obligations,  legal  obligations,  still  rest  upon 
Virginia  in  reference  to  that  unfunded  portion  of  the  common  debt. 
Nor  is  that  an~  open  question,  nor  can  it  be  a  question  in  this  case, 
for  in  the  case  of  Antoni  vs.  Wright,  in  22  Grattan,  pages  864-5— 

MR.  JUSTICE  WHITE.     Is  it  referred  to  in  the  brief  1 

MR.  ANDERSON.     No  sir,  it  is  not  referred  to  in  the  brief. 

In  a  dissenting  opinion,  Judge  Staples  states  in  that  case  in  con- 
cise terms  the  relations  of  Virginia  in  reference  to  that  unfunded 
debt.  The  question  was  not  directly  presented  in  that  case,  but 
the  views  expressed  by  Judge  Staples  were  not  at  all  in  conflict  with 
the  principles  enunciated  by  the  decision  of  the  majority  of  the 
Court.  The  doctrine  as  laid  down  by  him  was  afterwards  approved 
by  that  Court  in  an  unanimous  opinion  in  G-reenhow  vs.  Vashon,  in 
which  the  Court,  in  its  opinion  quotes  from  Judge  Staples'  opinion 
and  approves  it. 

MR.  JUSTICE  WHITE.     What  case  is  that? 

MR.  ANDERSON.  That  is  the  case  of  G-reenhow  vs.  Vashon,  re- 
ported in  81st  Virginia,  pages  336,  342  and  343.  The  Court  will 
pardon  me  for  reading  briefly  from  that  decision.  In  delivering  the 
opinion  of  the  Court  Judge  Richardson  quoting  Judge  Staples'  lan- 
guage and  adopting  it,  says: 

' '  I  am  therefore  unable  to  perceive  that  the  State  has  derived  any 
advantage  from  the  creditor's  acceptance  of  the  provisions  of  the 
Funding  Act.  The  contract,  if  such  it  be,  is  wanting  in  the  essen- 
tial element  of  a  valuable  consideration,  so  much  relied  on  in  the 
opinion  of  the  Supreme  Court  of  the  United  States."  "The  cred- 
itor surrenders  his  bond  and  obtains  a  new  one  for  two-thirds  of  his 
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debt,  and.  coupons  for  the  interest.  For  the  remaining  third  the: 
bond  is  held  in  trust  by  the  state,  and  a  certificate  is  given  him  stat- 
ing that  payment  will  be  provided  for  in  accordance  with  such  set- 
tlement as  may  be  made  with  West  Virginia.  If  that  State  is  faith- 
ful to  the  obligations  resting  upon  her,  the  creditor  will  receive  the 
other  third  also.  On  the  other  hand,  if  she  repudiates  these  obliga- 
tions, there  is  no  agreement  or  understanding  absolving  the  state 
from  the  payment  of  such  third.  It  is  as  much  bound  for  the  pay- 
ment of  the  whole  debt  as  before  the  passage  of  the  Funding  Bill. ' ' 

Your  Honors  will  see  from  the  statement  filed  with  the  bill  at 
page  73  of  the  Record,  that  $12,703,451.79  of  these  certificates  is- 
sued under  the  Act  of  1871  are  still  outstanding,  leaving  only  about 
$1,600,000  of  the  certificates  issued  under  the  subsequent  acts  in 
the  hands  of  the  public. 

Again,  our  friends  charge  that  the  bill  is  multifarious  because 
they  claim  that  it  unites  several  causes  of  action;  and  they  base 
their  argument  chiefly  upon  the  averment  of  the  bill,  that,  under 
circumstances  which  are  to  be  equitably  considered  in  connection 
with  the  adjustment  of  this  entire  matter,  Virginia  has  a  right  to 
bring  into  the  account  the  money  and  property  which,  under  the 
Acts  of  February  3rd  and  4th,  1863,  she  voted  to  West  Virginia. 

There  were  large  sums  of  money  and  several  million  dollars  of 
property  of  the  undivided  State  turned  over  to  West  Virginia  un- 
der those  acts  upon  condition  that  they  should  be  accounted  for 
in  the  settlement  which  was  to  be  made  between  Virginia  and  West 
Virginia.  Our  friends  say  that  that  allegation  makes  the  bill  ob- 
noxious to  the  objection  of  multifariousness,  because  it  unites  a 
legal  demand  with  an  equitable  demand.  In  their  argument  they 
call  it  multifariousness ;  and  if  their  objection  made  in  their  demur- 
rer means  anything,  it  is  that  the  bill  is  multifarious,  though  they 
charge  that  it  is  a  misjoinder  of  parties  plaintiff  and  a  misjoinder 
of  causes  of  action. 

Now,  in  the  first  place,  if  your  Honors  please,  we  deny  that  this 
demand  set  out  in  regard  to  the  accounting  for  the  money  and  prop- 
erty which  were  turned  over  to  West  Virginia  under  the  Acts  of 
February,  1863,  is  an  independent  and  separate  demand,  or  dis- 
connected with  the  other  demands  made  in  this  suit. 

.These  transactions  are  all  parts  of  one  great  transaction,  the  dis- 
memberment of  the  State,  the  partition  of  her  territory,  and  the 
apportionment  of  her  debt  and  assets.  West  Virginia  has  received, 
as  the  bill  avers,  several  million  dollars  of  assets  of  the  Undivided 
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state ;  and  when  Virginia  states  that  fact  in  her  bill  brought  for 
the  purpose  of  bringing  about  a  settlement  with  West  Virginia,  ob- 
jection is  made  that  that  renders' the  bill  obnoxious  to  the  charge  of 
mulfariousness  because  it  is  an  independent  and  separate  transaction, 
and  is  uniting  a  legal  demand  with  an  equitable  demand. 

MR.  JUSTICE  MOODY.  Mr.  Attorney  General,  do  I  under- 
stand, by  the  course  of  your  argument,  that  you  understand  that 
when  one  state  comes  into  this  Court  and  presents  a  statement  of 
its  controversy  with  another  state,  that  that  statement  is  to  be  ad- 
judged by  the  rules  of  common  law  or  equity  pleading.  Do  you 
state  that  ? 

ME.  ANDERSON.  I  do  not  state  that.  This  Court  is  governed 
by  the  rules  of  pleading  adopted  by  the  Chancery  Courts  of  Eng- 
land. 

MR.  JUSTICE  HARLAN.     Why  is  it  governed  by  them? 

MR.  ANDERSON.  This  Court  has  adopted  them  under  its  rule 
as  a  guide  only,  but  it  is  not  of  course  absolutely  bound  by  them. 

MR.  JUSTICE  HOLMES.  May  it  not  be  that  when  you  come  to 
controversies  of  this  nature  that  somewhat  more  liberal  dealings 
should  be  the  guide? 

MR.  ANDERSON.  It  is  not  necessary  to  ask  for  indulgence  at 
the  hands  of  this  Court  upon  this  question.  The  authorities  with- 
out exception  justify  just  such  pleading  as  we  have  resorted  to,  and 
the  assertion  of  just  such  claims  as  we  have  blended  together. 

MR.  CHIEF  JUSTICE  FULLER.  You  are  willing  to  have  the 
bill  sustained  on  any  grounds,  are  you  not? 

MR.  ANDERSON.     On  any  grounds  (laughter) . 

But  I  want  to  meet  the  objections  of  my  friend,  the  learned  coun- 
sel who  opened  this  case  for  West  Virginia, 

I  am  grateful  that  our  learned  friend  has  written  a  book,  an  ad- 
mirable book  upon  the  subject  of  Equitable  Proceedure  and  Prac- 
tice. At  Section  136  of  the  first  volume  of  Hogg's  Equity  Pro- 
ceedure, published  in  1903,  the  learned  author  lays  down  the  prin- 
ciples and  doctrines  which  govern  this  question  in  language  which 
I  would  hot  change  if  I  had  been  dictating  it  for  the  purposes  of 
this  case.     It  seems  to   be  an   excellent  treatise   on  this  subject. 
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"Courts  of  equity,"  be  says,  "have  declined  to  announce  a  general 
rule  applicable  to  all  cases  of  multifariousness,  being  guided  by  con- 
siderations of  convenience  in  each  particular  case  rather  than  by 
any  absolute  rule.  But  there  are  certain  cardinal  principles  which 
have  been  established  by  repeated  and  numberless  decisions  in  the 
courts  of  equity,  and,  if  borne  in  mind,  it  will  seldom,  if  ever,  be 
found  difficult  to  determine  whether  multifariousness  exists  in  the 
particular  case."  And  now  the  learned  author,  who  is  the  learned 
counsel  in  this  case  for  West  Virginia,  states  what  those  principles 
are :  ( 

"First,  a  bill  will  always  be  deemed  multifarious  where  several 
matters  joined  in  the  bill  against  one  defendant  are  so  entirely 
distinct  and  independent  of  each  other  that  the  defendant  will  be 
compelled  to  unite  in  his  answer  and  defend  different  matters  wholly 
unconnected  with  each  other,  and  as  a  consequence  the  proofs  ap- 
plicable to  each  would  be  apt  to  be  confounded  with  each  other,  and 
great  delay  might  be  occassioned  respecting  matters  ripe  for  hearing 
by  waiting  for  proofs  as  to  some  other  matter  not  ready  for  hear- 
ing. 

' '  Second.  It  will  be  treated  as  multifarious  where  there  is  a  de- 
mand of  several  matters  of  a  wholly  distinct  and  independent  na- 
ture, in  the  same  bill,  rendering  the  proceedings  oppressive  because 
it  would  tend  to  load  each  defendant  with  an  unnecessary  burden  of 
costs  by  swelling  the  pleadings  with  the  statements  of  the  several 
claims  of  the  other  defendant  or  defendants,  with  which  he  has  no 
connection. 

' '  Third :  A  bill  against  two  or  more  defendants  will  be  regarded 
as  multifarious  which  also  embodies  a  separate  and  distinct  claim 
against  one  of  the  defendants  only. 

"Fourth.  A  bill  will  not  usually  be  regarded  as  multifarious 
where  the  matters  joined  in  the  bill,  though  distinct,  are  not  abso- 
lutely independent  of  each  other,  and  it  will  be  more  convenient  to 
dispose  of  them  in  one  suit. 

"Fifth.  A  bill  against  several  defendants  who  have  a  common 
interest  centering  in  one  point  will  not  be  held  multifarious." 

Now  we  are  willing  to  rest  this  case  as  to  this  ground  of  demurrer 
upon  those  propositions,  thus  aptly  expressed  by  the  counsel  for 
West  Virginia;  but  the  learned  author  goes  further,  and  states  a 
principle  that  he  says  is  settled  by  all  the  decisions,  and  which  ab- 
solutely disposes  of  his  demurrer  upon  this  ground,  and  that  is: 

"Sixth.     A  blending  of  two  causes  of  action  in  the  same  bill,  one 
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of  which  is  of  equitable  cognizance  and  the  other  legal,  will  not  ren- 
der the  bill  multifarious,  as  the  latter  will  be  treated  as  mere  sur- 
plusage and  stricken  from  the  bill  and  the  cause  retained  as  to  the 
equitable  ground  of  suit." 

I  need  make  no  other  reply,  and  could  make  none  more  conclusive, 
to  the  argument  of  the  learned  counsel,  or  the  briefs  filed  in  this 
cause,  upon  that  point. 

The  second  ground  of  demurrer  is  that  this  bill  does  not  present 
a  controversy  within  the  meaning  of  Section  2,  of  Article  III,  of 
the  Constitution  of  the  United  States,  which  confers  upon  this  Court 
jurisdiction  to  hear,  try  and  decide  all  controversies  of  a  civil  char- 
acter between  two  or  more  states.  As  we  have  argued  in  our  brief, 
the  word  ' '  controversy ' '  has  been  too  frequently  interpreted  by  this 
Court  to  leave  any  doubt  as  to  its  meaning  as  applied  to  this  case. 

It  is  precisely  the  same  word  by  which  jurisdiction  is  conferred 
upon  Federal  courts  of  controversies  between  citizens  of  different 
states,  of  controversies  to  which  a  state  is  a  party,  and  of  contro- 
versies to  which  the  United  States  is  a  party.  Again  and  again, 
from  the  case  of  Chisholm,  executor,  vs.  GTeorgia,  to  the  last  decis- 
ion rendered  involving  this  question — -that  in  the  case  of  United 
States  vs.  Michigan,  190  U.  S.,  pp.  379,  396  and  406,  has  this  Court 
held  that  it  embraced  every  kind  of  civil  controversy  which  can 
arise  between  individuals  or  communities.  No  case  has  ever  arisen 
in  this  Court  in  which  a  state  has  ever  before  asserted  a  pecuniary 
demand  against  another  state,  but  Chief  Justice  Marshall  passed  up- 
on that  question.  Our  friends  will  probably  say  that  it  was  an 
obiter  dictum  of  the  Chief  Justice,  but  in  Cohens  vs.  Virginia,  the 
great  Chief  Justice  was  defining  the  word  ■ '  Controversy, ' '  and  ad- 
judicating the  question  as  to  the  effect  of  the  adoption  of  the  11th 
Amendment  upon  the  jurisdiction  of  this  Court,  and  his  discussion 
of  the  meaning  of  that  word,  and  of  the  effect  of  that  amendment 
upon  the  jurisdiction  of  this  Court  as  conferred  by  Section  2  of  Ar- 
ticle III  of  the  Constitution,  was  entirely  germane  to  the  main  ques- 
tion in  the  case,  then  being  considered.  The  Chief  Justice  in  that 
celebrated  case  decided  that  jurisdiction  of  all  controversies  of  what- 
ever character  between  a  foreign  state  and  one  of  the  United  States, 
or  between  one  of  the  states  of  the  United  States  and  another  state 
of  the  Union,  was  not  affected  by  the  11th  Amendment,  but  was 
still  conferred  upon  this  Court. 

And  in  the  case  of  the  United  States  vs.  North  Carolina,  136  U. 
S.,  211  this  Court  took  iuri^^ctioj*  of  a  suit  brought  by  the  United 
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State  against  the  state  of  North  Carolina  to  recover  interest  upon 
bonds  of  the  State  of  North  Carolina. 

Our  friends  may  say  that  the  question  of  jurisdiction  was  not 
raised  in  the  case.  This  Court  said  in  143  U.  S.,  621,  in  United 
States  vs.  Texas,  that  the  question  of  Jurisdiction  was  considered 
by  this  Court  in  United  States  vs.  North  Carolina ;  that  it  was  neces- 
sarily considered  because  this  Court  could  not  acquire  jurisdiction 
by  consent,  could'  not  exercise  jurisdiction  nor  take  jurisdiction  in 
a  ease  without  passing  upon  the  question  of  its  right  to  exercise  jur- 
isdiction. And  the  question  was  considered  and  finally  disposed  of 
oy  this  Court  in  U.  S.  vs.  Michigan,  which  was  a  suit  for  money,  a 
pecuniary  demand  asserted  by  the  Government  of  the  United  States 
against  the  State  of  Michigan,  in  which  this  Court  took  jurisdiction, 
and  in  which  this  Court  held  that  it  not  only  had  a  right  to  decide 
and  adjudicate  the  case,  but  to  enter  up  judgment.  In  the  last  par- 
agraph of  the  decision  of  the  learned  Judge  who  gave  the  unani- 
mous opinion  of  this  Court  in  that  case  it  is  declared : 

"There  must  be  judgment  overruling  the  demurrer,  but 
as  the  defendant  may  desire  to  set.  up  facts  which  it  might 
claim  would  be  a  defense  to  the  complainant's  bill,  we  grant 
leave  to  the  defendant  to  answer  up  to  the  first  day  of  the 
next  term  of  this  Court.  In  case  it  refuses  to  plead  fur- 
ther, the  judgment  will  be  in  favor  of  the  United  States  for 
an  accounting  and  for  the  payment  of  the  sum  found  due 
thereon."     190  U.  S.,  406. 

Now  if  this  Court  can  not  execute  a  judgment  of  the  United  States 
against  a  state ;  if  a  judgment  of  this  Court  in  favor  of  the  United 
States  against  a  state  is  a  valid  judgment,  although  no  execution 
of  fieri  facias  may  effectively  issue  upon  it,  and  no  process  can  be 
awarded  upon  it  which  will  compel  the  defendant  state  to  obey  such 
judgment  and  pay  the  amount  which  it  shall  award,  then  by  the 
same  token  and  the  same  argument,  a  judgment  of  this  Court  in 
favor  of  one  state  and  against  another  would  be  valid,  if  such 
a  judgment  of  the  United  States  against  a  state  is  valid. 

The  third  ground  asserted  in  the  demurrer  is: 

' '  That  it  appears  by  said  bill  that  the  plaintiff  herein  sues 
as  trustee  for  the  benefit  of  a  number  of  individuals  who  are 
the  alleged  owners  of  certain  certificates  in  the  said  bill  set 
forth  and  described." 
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If  your  Honors  please,  that  statement  comes,  as  has  been  already 
pointed  out,  entirely  from  a  misapprehension  of  the  bill.  The  bill 
is  not  brought  in  the  name  or  for  the  benefit  of  the  bond  holders,  or 
of  the  certificate  holders,  whose  bonds  were  deposited  with  Virginia 
and  which  she  holds  as  trustee ;  but  the  suit  is  brought  by  Virginia 
in  her  own  right,  and  in  the  assertion  of  two  equitable  grounds  of 
relief  which  will  be  hereafter  mentioned.  I  frankly  concede  that 
any  judgment  in  this  case  in  favor  of  the  Commonwealth  of  Vir- 
ginia must  enure  to  the  benefit  of  the  common  creditors  of  undivided 
Virginia,  whether  they  be  those  who  have  deposited  their  obligations 
in  her  custody,  or  be  those  who  have  not,  up  to  the  present  time, 
deposited  their  obligations  in  her  keeping. 

In  the  very  nature  of  things,  if  your  Honors  please,  no  suit  could 
be  prosecuted  in  this  Court  to  decree,  ascertaining  the  liability  of 
"West  Virginia  upon  any  one,  or  any  one  hundred  of  the  obligations 
of  the  Old  State,  which  would  not  ascertain  her  liability  upon  the 
entire  debt,  and  therefore  necessarily  operate  to  the  advantage  and 
benefit  of  all  of  the  common  creditors  of  the  Commonwealth.  So 
that,  in  that  sense,  the  suit  is  for  the  benefit  of  the  creditors  of 
Virginia  to  whom  she  has  given  her  certificates,  but  it  is  no  more 
for  their  benefit  than  for  the  benefit  of  all  the  other  creditors  of  Vir- 
ginia. 

Now  what  are  the  equities  that  Virginia  is  asserting?  The  first 
is  the  equity  of  contribution. 

Our  friends,  either  because  they  have  failed  carefully  to  read  this 
bill,  or  are  strangely  misapprehending  it,  state  that  Virginia  has 
paid  no  part  of  this  debt  excepting  her  own  share.  The  fact  is,  and 
the  bill  shows  it,  that  Virginia  has  paid  in  full  some  millions  of 
dollars  of  the  common  obligations,  the  ante-bellum  obligations,  of  the 
State.  Our  friends  failed  to  note  that  upon  the  face  of  the  bill,  and 
in  express  terms,  a  statement  was  made  of  this  claim  as  a  basis  upon 
which  the  state  is  entitled  to  contribution  from  West  Virginia.  At 
page  9  of  the  bill,  paragraph  16,  there  is  this  brief  statement  of  that 
claim : 

"Of  the  evidences  of  indebtedness  representing  principal 
and  interest  of  the  liabilities  of  Virginia,  contracted  before 
her  dismemberment,  those  so  paid  off  or  retired  by  your  or- 
atrix  and  now  held  by  her  in  her  own  right,  exclusive  of  the 
amounts  represented  by  the  certificates  issued  under  the 
Funding  Acts  aforesaid,  amount  in  the  aggregate,  including 
the  interest  to  be  fairly  computed  thereon  to  this  date,  consid- 
erably in  excess  of  $25,000,000,  by  far  the  greater  part  of  it 
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being  now,  of  course,  on  account  of  the  interest  computed 
thereon,  at  the  rate  of  6  per  cent  per  annum,  the  then  legal 
rate  in  both  states.  For  all  of  these  obligations  taken  up  and 
payments  made  on  account  of  the  common  debt,  your  Ora- 
trix  has  in  her  own  right,  a  just  claim  against  West  Virginia 
for  contribution  to  the  extent  of  West  Virginia's  equitable 
liability  therefor.  ■ ' 

And  we  invoke  the  equitable  jurisdiction  of  this  Court  for  an  ac- 
counting with  West  Virginia,  in  order  to  ascertain  the  amount  to 
which  Virginia  is  entitled  to  contribution  from  West  Virginia  by 
reason  of  the  fact  that  Virginia  has  satisfied  in  full  obligations  of 
the  old  state  aggregating,  as  of  this  date,  including  interest  from 
1861,  over  $25,000,000.  So  as  to  that,  Virginia  makes  a  substantive 
demand  upon  West  Virginia  for  such  amount — as  shall  be  ascer- 
tained under  a  decree  of  this  Court,  after  an  accounting  shall  be  had, 
to  be  West  Virginia's  fair  and  just  aliquot  portion  of  the  liabilities 
of  the  common  state  which  Virginia  has  paid  in  full.  Our  friends 
misapprehended  that  claim  and  the  statement  of  facts  made  in  that 
paragraph  of  the  bill. 

Now,  if  your  Honors  please,  another  and  equally  valid  ground 
of  equitable  jurisdiction  which  this  bill  invokes  is,  that  there  shall 
be  an  accounting  with  West  Virginia  for  the  purpose  of  ascertain- 
ing her  portion  of  this  indebtedness,  and  having  that  liability  of 
West  Virginia  adjudicated,  not  by  way  of  contribution  to  Virginia, 
but  in  exoneration  of  Virginia.  All  the  authorities  recognize  this 
as  an  equitable  ground  of  relief,  and  Virginia's  claim  to  it  here  is  of 
the  highest  equity.  As  has  been  decided  by  her  own  Court,  in  the 
cases  to  which  I  referred,  and  as  appears  from  an  examination  of 
the  contracts  which  she  made,  Virginia  is  still  bound  for  $12,- 
700,000  as  of  July  1st,  1871,  being  the  one-third  of  the  bonds  which 
were  funded  under  the  Act  of  March  13th,  1871,  and  for  which  one- 
third  she  gave  her  certificate  to  the  common  creditors.  That  is 
still  a  claim  against  Virginia,  and  a  common  burden  upon  Virginia 
and  upon  West  Virginia,  to  the  extent  of  West  Virginia's  equitable 
liability;  and  Virginia  seeks  the  aid  of  this  Court  for  the  purpose 
of  obtaining  exoneration  to  the  extent  of  West  Virginia's  liability 
therefor.  Independently  of  any  contract  between  her  and  the  com- 
mon creditor,  and  the  certificate  holders  to  whom  the  bonds  of  the 
undivided  State  belong,  she  is  entitled  to  this  relief  and  exoneration, 
to  the  extent  of  West  Virginia's  liability,  from  the  common  burden 
resting  upon  both  states,  it  being  conceded  that  West  Virginia's 
portion  of  that  liability  must  be  ascertained  upon  the  artificial  and 
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arbitrary  basis  prescribed  in  the  Wheeling  ordinance  of  August 
20th,  1861. 

But  she  has  a  further,  and  for  her  perhaps,  a  more  important  re- 
lief to  ask  at  the  hands  of  this  Court,  by  reason  of  her  contact  with 
the  holders  of  more  than  nine-tenths  of  the  certificates  issued  by  her 
under  the  funding  Act  of  1871.  This  agreement  was  made  by  her 
creditors  in  recognition  of  the  large  provision  which  she  had  already 
made  for  the  common  creditors ;  namely,  that  those  creditors  would 
accept  not  merely  or  in  fact  such  sum  as  might  be  recovered  from 
West  Virginia — I  wish  your  Honors  to  observe  the  language  of  the 
stipulation. — not  merely  that  they  would  accept  such  sum  as  should 
be  recovered  from  West  Virginia,  but  that  they  would  accept  the 
adjudication  of  this  Court  against  West  Virginia  in  full  satisfaction 
and  discharge  of  any  claim  or  liability  which  the  common  creditor 
might  have  against  the  Commonwealth  of  Virginia.  Now  as  to  that 
stipulation,  West  Virginia's  rights  are  not  affected  by  it,  nor  is  it 
prejudicial  to  West  Virginia ;  nor  is  it  a  stipulation  of  which  West 
Virginia  has  any  right  to  complain,  because  it  does  not  add  one 
cent  to  and  cannot  increase  in  the  slightest  degree  the  liability  or 
obligation  of  West  Virginia.  The  contract  will  be  found  at  pages 
83  to  86  of  the  bill.  It  is  not  necessary  that  I  shall  read  it,  because 
I  have  stated  accurately  its  stipulation,  that  the  creditors  to  the  ex- 
tent of  these  millions,  of*  these  certificates  for  these  deposited  bonds, 
will  accept  the  adjudication  of  this  Court  against  West  Virginia 
in  full  discharge  of  any  farther  claim  against  Virginia.  That  gives 
Virginia  a  direct  personal  property  interest  in  this  adjudication, 
an  interest  co-extensive  with  the  amount  of  the  common  unsettled 
liability,  an  interest  as  important  to  her  as  if  she  had  act- 
ually paid  off  the  whole  of  the  $12,700,000  of  certificates  and  a  right 
to  relief  because  of  that  interest,  by  obtaining  an  adjudication 
against  West  Virginia.  And  it  boots  not,  in  reference  to  this  as- 
pect of  the  case,  whether  this  Court  is  powerless  to  enforce  its  de- 
cree or  not.  Its  decree  will  be  as  effective,  by  the  stipulation  be- 
tween Virginia  and  her  creditors,  it  will  be  as  effective  to  give  her 
immunity  from  further  liability  and  exonerate  her  from  any  claim 
as  if  the  the  execution  could  be  levied  upon  $50,000,000  of  money  of 
West  Virginia  in  the  Riggs  Bank  in  the  city  of  Washington. 

Recess  until  2:30  P.  M. 

AFTER  RECESS :     2 :30  P.  M. 
MR.  ANDERSON:     If  your  Honors  please,  in  the  few  minutes 
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that  are  left  to  me,  I  will  refer  briefly  to  the  grounds  of  demurrer 
which  I  have  not  already  considered,  most  of  which  have  been  so  sat- 
isfactorily and  exhaustively  discussed  by  my  colleague  as  to  obviate 
any  necessity  on  my  part  for  any  elaborate  reference  to  them. 

The  fifth  ground  of  objection  assigned  in  the  amended  demurrer 
is,  that  it  does  not— satisfactorily  appear — that  the  Commonwealth 
has  ever  authorized  this  suit  to  be  brought.  I  hope  it  is  not  neces- 
sary that  I  should  show  my  warrant  of  attorney  for  appearing  here 
for  the  Commonwealth,  but  I  will  say  to  the  learned  and  distin- 
guished counsel  who  is  to  follow  me  (Mr.  Carlisle),  that  that  war- 
rant is  as  plenary  and  as  authentic  as  that  which  authorizes  him  to 
represent  West  Virginia,  and  which  I  do  not  impeach.  This  suit 
is  brought  entirely  within  the  limits  of  the  authority  conferred  by 
the  General  Assembly  upon  the  Virginia  Debt  Commission,  and  the 
bill  avers  that  it  is  brought  in  strict  conformity  with  those  powers, 
and  not  only  avers  it.  but  the  exhibits  filed  with  the  bill  prove  the  al- 
legation. 

The  sixth  ground  is  that  the  bill  does  not  definitely  and  suffi- 
ciently set  forth  the  reasons  and  demands  asserted  by  the  plaintiff. 

I  do  not  understand  exactly  what  is  meant  by  that  assignment  of 
objection.  As  it  could  not  be  contended  that  a  surviving  partner 
who  was  suing  for  a  settlement  with  his  co-partner,  after  a  dissolu- 
tion of  the  partnership,  should  state  precisely  the  balance  of  account 
between  them — so  a  claim  that  there  shall  be  any  such  particularity 
of  allegations  here,  can  have  no  foundation,  for  the  very  object 
of  this  suit  is  to  ascertain  what  the  parties  could  not  ascertain, 
namely,  what  is  the  state  of  the  accounts  between  them ;  and  that  is 
the  very  question  which  is  referred  to  this  tribunal  which  is  vested 
with  judicial  power  for  the  purpose  of  adjudicating  all  such  contro- 
versies. 

The  seventh  ground  of  objection  assigned  in  the  demurrer  is,  that 
the  allegations  in  the  bill  are  not  sufficient  to  entitle  the  plaintiff 
either  in  her  own  right  or  as  trustee,  to  an  account.  We  have  shown 
that  our  suit  is  for  exoneration  and  contribution,  and  that  an  ac- 
counting is  necessary  to  determine  the  respective  rights  and  liabili- 
ties of  the  parties. 

The  eighth  ground  is  that  the  bill  does  not  contain  any  prayer  for 
a  judgment  or  decree  or  any  other  final  relief  against  this  defend- 
ant. '  The  bill  asks  for  an  adjudication  against  the  defendant  and 
for  general  relief;  and  in  our  brief  we  have  shown  that  the  prayer 
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is  ample  according  to  English  Chancery  practice,  and  repeated  adju- 
dications of  this  Court. 

Now  in  the  remaining  five  minutes  of  my  time  I  will  briefly  refer 
to  the  last  ground  of  objection,  made  for  the  first  time  in  the  briefs 
of  the  learned  counsel,  and. one  upon  which  they  seem  chiefly  to 
rely ;  Which  is,  that  there  was  a  compact  between  Virginia  and 
West  Virginia  by  which  it  was  covenanted  by  Virginia  and  West 
Virginia,  that  the  Legislature  of  West  Virginia,  should  be  the  final 
arbiter  of  all  matters  in  controversy  between  the  two  states  with 
reference  to  the  amount  and  payment  of  the  common  debt.  The 
language  of  the  instruments  upon  which  counsel  rely  justifies  no 
such  conclusion.  One  is  an  alleged  Act  of  the  General  Assembly  of 
the  Restored  Government  of  Virginia,  of  May  13th,  1862,  by  which 
Virginia  gives  consent — the  date  is  important,  if  your  Honors  please 
— by  which  on  the  13th  of  May,  1862,  Virginia  gives  her  consent  to 
the  formation  of  the  State  of  West  Virginia  in  accordance  with  the 
provisions  of  the  Constitution  which  had  been'  proposed  by  a  con- 
vention of  the  people  of  West  Virginia,  which  met  in  the  month  of 
November,  1861..  Now  is  it  a  fair  conclusion  from  the  language 
used  in  that  Act,  and  the  language  used  in  the  proposed  Constitu- 
tion for  West  Virginia  in  regard  to  the  public  debt,  that  Virginia, 
by  giving  her  sanction  in  that  form  to  the  formation  of  the  State 
of  West  Virginia,  bound  herself  irrevocably  and  eternally  to  abide  by 
an  adjudication  or  ascertainment  of  the  amount  of  liability  of  West 
Virginia  to  be  determined  by  West  Virginia  ?  It  is  incredible  that 
sane  men  fairly  representing  the  interests  of  the  Commonwealth  of 
Virginia  should  have  assented  to  any  sue!  proposition,  and  the 
language  that  they  used  cannot  be  construed  fairly  or  justly  to  have 
any  such  effect.  The  provision  in  the  Constitution  of  West  Virginia 
relied  upon  was  designed  as  a  mandate  from  the  people  of  West  Vir- 
ginia to  its  own  representatives,  imposing  upon  them  a  duty,  name- 
ly, as  soon  as  practicable  to  ascertain  the  amount  of  West  Virginia's 
portion  of  the  public  debt,  and  to  provide  for  a  fund  for  the  payment 
of  interest  and  the  extinction  of  the  principal  thereof  in  thirty-four 
years.  It  has  now  been  nearly  forty-four  years  since  West  Virginia 
became  a  state,  and  she  has  done  nothing  in  this  regard.  But,  if 
your  Honors  please,  the  Constitution  which  was  in  fact  adopted  by 
West  Virginia  has  never  been  approved  by  Virginia ;  nor  has  Vir- 
ginia,- except  by  the  Wheeling  ordinance  of  August  20,  1861,  ever 
given  her  valid  consent  to  the  formation  of  West  Virginia.  If  the 
Act  of  April  13,  1862,  is  a  valid  Act,  which  we  deny,  she  has  not 
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given  any  such  consent  by  that  Act,  for  the  reason,  and.  the  con- 
clusive reason,  that  the  consent  there  given  was  for  the  formation 
of  the  new  state  in  accordance  with  the  provisions  of  a  constitution 
which  had  been  proposed  by  a  West  Virginia  convention  which  first 
assembled  in  November  1861,  and.  that  is  not  and.  never  was  the  con- 
stitution of  West  Virginia.  Congress  gave  a  conditional  consent  to 
the  formation  of  the  State  of  West  Virginia,  and.  the  condition  upon 
which  that  consent  was  given  was  that  West  Virginia  would  adopt 
an  amended  constitution ;  and  it  appears  that  West  Virginia  did 
adopt  an  amended  constitution  in  1863,  which  is  found  in  the  vol- 
ume entitled  Constitutions  and  Statutes  of  Virginia  and  West  Vir- 
ginia, 1861  and  1866,  published  at  Wheeling,  under  the  Act  of  the 
Legislature  of  West  Virginia  enacted  in  1866.  That  amended  con- 
stitution was  proposed  and  submitted  to  the  people  of  West  Vir- 
ginia, and  was  adopted  by  the  people  of  West  Virginia,  long  after 
the  alleged  Act  of  May  13,  1862,  and  became  the  constitution  under 
which  West  Virginia  was  admitted  into  the  Union.  Virginia  never 
approved  of  or  gave  her  consent  to  that  amended  constitution.  So 
that  my  friend's  contention  that  there  is  any  compact  falls,  because 
the  constitution  which  was  the  consideration  of  that  supposed  com- 
pact and  upon  which  it  was  predicated,  has  no  existence,  but  was 
afterwards  repealed  and  abrogated  by  the  adoption  of  an  amended 
and  a  different  constitution. 

In  addition  to  that,  if  your  Honors  please,  if  there  had  been 
anything  in  the  contention  of  our  friends,  West  Virginia  has  re- 
pealed and  repudiated  any  such  liability  of  obligation.  In  1872 
West  Vriginia  adopted  her  present  constitution,  and  it  contains  the 
only  expression  of  the  fundamental  law  of  that  State.  From  that 
constitution  this  covenant,  as  our  friends  on  the  other  side  are 
pleased  to  term  it,  was  eliminated ;  and  the  mandate  of  the  people  of 
West  Virginia  that  the  Legislature  of  that  State  should  ascertain 
and  provide  for  the  payment  of  West  Virginia's  just  share  of  this 
debt,  contained  in  the  former  constitution,  was  stricken  out,  thereby 
leaving  this  question  where  the  law  of  the  land  leaves  such  contro- 
versies, solely  within  the  jurisdiction  of  this  Honorable  Court. 

If  your  Honors  please,  I  have  but  one  word  more  to  say.  All  that 
Virginia  asks  here  is  that  what  is  right  shall  be  done ;  that  she  shall 
not  be  denied  the  relief  to  which  she  is  entitled,  either  upon  the  nar- 
row technical  grounds  of  defense  which  are  asserted,  here,  or  by 
reason  of  ingeniously  contrived  construction  of  Acts  of  the  Legisla- 
ture of  Virginia,  and  of  provisions  of  the  former  constitution  of 
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"West  Virginia,  which  reasonably  interpreted  cannot  possibly  be 
given  any  such  meaning  as  is  contended  for  by  the  learned  counsel. 
I  thank  the  Court  for  the  kind  and  patient  attention  which  they 
have  given  me. 


Supreme  Court  of  the  United  States 


OCTOBER   TERM,    1906. 


ARGUMENT  OF  HON.  J.  G.  CARLISLE,  for  the  Defendant 


IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


OCTOBER  TERM,  1906. 


Original  No.  7. 


COMMONWEALTH  OF  VIRGINIA 

vs. 

STATE  OF  WEST  VIRGINIA. 


ARGUMENT  OF  HON.  J.  G.  CARLISLE,  for  Defendant. 


MR.  CARLISLE :  If  your  Honors  please,  I  thought  from  what 
was  said  by  the  Attorney  General  for  the  State  of  Virginia,  in  his 
address  to  the  court  before  the  recess,  that  it  was'  conceded  by  him 
that  the  compact  which  is  set  up  in  the  bill  was  binding  upon  both 
States,  and  that  the  settlement  of  the  controversy  between  them 
must  be  made  by  this  or  some  other  tribunal  in  the  manner  pre- 
scribed in  the  Wheeling  ordinance.  I  am  somewhat  surprised, 
therefore,  to  see,  when  he  comes  back  since  the  recess,  that  he  takes 
the  position  that  there  is  no  compact  between  the  two  States.  I  do 
not  propose,  however,  to  discuss  that  question  at  the  beginning  of  my 
remarks,  but  I  had  thought  that  this  concession  upon  the  part  of 
the  representative  of  Virginia  would  enable  me  to  abbreviate  my  ar- 
gument to  a  considerable  extent. 

MR.  ANDERSON :     I  did  not  use  language  of  that  kind. 

MR.  CARLISLE  :  The  counsel  read  the  ordinance,  and  then 
stated  distinctly  that  that  was  the  compact  binding  upon  the  par- 
ties. 

Of  course  the  ordinance  itself  could  not  constitute  the  whole  com- 
pact ;  it  was.  the  act  of  only  one  party.  The  compact  had  to  be  made 
between  both  parties,  and  the  State  of  West  Virginia,  when  the  con- 
vention assembled  to  form  a  constitution,  accepted  the  proposition 
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made  by  Virginia  in  the  ordinance  that  she  should  assume  her  just 
proportion  of  the  public  debt  to  be  ascertained  in  a  certain  manner, 
but  with  the  condition  that  her  own  legislature  should  ascertain 
what  that  proportion  was,  and  provide  for  its  payment  by  the  es- 
tablishment of  a  sinking  fund. 

But  I  pass  from  that  for  the  present.  The  first  question  to 
be  considered  in  this  case  is  whether  the  court  has  jurisdiction,  for 
if  it  has  not,  it  will  not  decide  any  other  question  raised  by  the  de- 
murrer. The  court,  however,  cannot  decide  whether  it  has,  or  has 
not,  jurisdiction  of  the  case  without  first  ascertaining  the  character 
of  the  parties,  the  nature  of  the  claim  asserted,  and  the  charac- 
ter and  extent  of  the  relief  demanded.  I  propose  first  to  show 
what  Virginia  has  done  with  regard  to  the  old  public  debt,  and  i-n 
aoing  that  it  will  be  made  apparent  to  the  court  why  we  have 
fallen  into  what  counsel  say  is  a  misapprehension  of  the  bill,  and 
why  we  are  contending  that  Virginia  is  suing  in  a  representative 
capacity  as  trustee  for  the  owners  of  the  cetificates. 

In  the  first  place,  it  is  distinctly  alleged  in  the  bill  that  Virginia 
holds  these  bonds  in  trust.  The  exact  language  is  that  Virginia 
"received  and  holds  said  original  bonds,  so  far  as  unfunded,  in  trust 
for  the  creditors  who  deposited  the  same  with  her,  or  his  assigns ' ' ;. 
and  when  we  look  at  the  prayer  of  the  bill,  we  find  this  language : 
' '  That  the  said  State  of  West  Virginia  may  be  made  a  party  defend- 
ant to  this  bill,  and  required  to  answer  the  same,  that  all  proper 
accounts  may  be  taken  to  determine  and  ascertain  the  balance  due 
from  the  State  of  West  Virginia  to  your  Oratrix,  in  her  own  right 
and  as  trustee  as  aforesaid. ' '  But  if  the  words  trust  or  trustee  had 
not  been  used  in  the  bill,  the  court,  after  an  examination  of  the  sev- 
eral statutes  passed  by  the  legislature  of  Virginia,  and  the  contract 
made  between  her  commission  and  the  creditors,  could  reach  no 
other  conclusion  than  that  the  State  is  suing  here,  so  far  as  the  set- 
tlement of  the  old  debt  is  concerned,  not  in  her  own  right,  but  as 
a  mere  representative  of  the  holders  of  the  certificates.  She  has 
bound  herself  by  contracts  through  her  commission,  appointed  un- 
der her  own  statute  and  clothed  with  her  authority,  to  prosecute 
this  suit  for  the  settlement  of  the  certificates,  and  to  pay  over 
the  money  that  may  be  recovered,  whatever  it  may  be,  to  a  commit- 
tee appointed  by  the  creditors,  not  even  allowing  this  court,  or  any 
other  court,  the  power  to  direct  the  distribution  of  the  fund  among 
the  beneficiaries  when  it  is  received,  as  I  will  show  the  court  be- 
fore concluding. 
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Now  the  first  act  of  Virginia  to  provide  for  funding  her  debt 
was  passed  on  the  30th  of  March,  1871 ;  and  I  desire  to  call  the  at- 
tention of  the  court  for  a  moment  to  some  of  its  provisions,  because 
it  has  been  argued  here  that  notwithstanding  the  act,  and  notwith- 
standing what  was  done  under  it,  the  State  of  Virginia  still  remains 
bound  for  the  unfunded  one-third  of  the  public  debt.  I  think  the 
■creditors  of  Virginia  will  be  very  much  surprised  and  very  much 
pleased  when  they  hear  that  her  counsel  have  taken  that  position. 
The  act  provided  for  the  funding  of  two-thirds  of  the  principal  and 
interest  of  the  debt,  and  declared  that  it  was  Virginia's  full  equit- 
able share  of  the  indebtedness;  and  it  provided  that  certificates 
should  be  issued  to  the  holders  of  the  debt  for  the  other  one-third, 
to  be  provided  for  in  accordance  with  such  settlement  as  might 
thereafter  be  made  with  West  Virginia.  It  expressly  required 
every  one  of  the  bonds  to  be  surrendered  to  the  treasurer  of  the 
State  of  Virginia,  and  cancelled ;  so  that  not  only  was  Virginia 's  li- 
ability for  the  unfunded  portion  released,  but  the  evidence  of  the 
debt  itself  was  extinguished. 

MR.  JUSTICE  BREWER:     Were  all  the  bonds  surrendered? 

MR-.  CARLISLE :  Not  all  under  that  act,  I  will  come  to  that 
after  while. 

MR.  JUSTICE  WHITE :  Was  that  the  act  referred  to  in  the 
81st  Virginia  case? 

MR.  CARLISLE  Yes,  sir,  that  was  the  act ;  and  I  wish  to  say, 
without  disrespect  to  the  court  by  which  that  action  was  decided, 
that  the  only  controversy  in  the  case  related  to  the  right  of  a  holder 
of  coupons  to  have  them  received  in  payment  of  taxes.  They  were 
coupons  attached  to  bonds  issued  by  Virginia  under  the  act  of  1871. 

MR.  JUSTICE  WHITE :  It  was  stated  that  the  effect  of  that 
was  not  to  release  Virginia? 

MR.  CARLISLE :  But  there  was  no  such  question  in  the  case. 
In  the  case  of  Higginbotham  vs.  The  Commonwealth,  25  G-rattan, 
627,  the  court  expressed  the  opinion  that  the  two  States  were  bound 
ratably  to  the  creditors  for  the  old  debt  as  it  stood  in  1861,  but 
that  question  was  not  involved  in  the  case. 

MR.  ANDERSON:  The  Higginbotham  case  was  directly  in 
point. 
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MR.  CARLISLE :  I  have  examined  that  case  carefully,  and  the 
only  question  was  as  to  the  liability  of  Virginia  for  the  payment 
of  dividends  on  the  capital  stock  of  the  James  River  and  Kanawha 
Company,  and  the  court  expressly  stated  that  the  question  of  Vir- 
ginia's liability  for  the  one-third  of  the  debt  not  funded  under  the 
act  of  March  30,  1871,  was  not  involved  in  the  case,  and  that  it  ex- 
pressed no  opinion  on  that  subject. 

I  will  read  the  language  of  that  act  from  my  brief,  though  the 
act  is  printed  in  full  in  the  record.  I  read  from  page  7  of  the 
brief : 

"Upon  the  surrender  of  the  old  and  the  acceptance  of  the 
new  bonds  for  two-thirds  of  the  amount  due,  as  provided  in 
the  last  preceding  section,  there  shall  be  issued  to  the  owner 
or  owners,  for  the  other  one-third  of  the  amount  due  upon 
the  old  bond,  stock,  or  certificate  of  indebtedness  so  surren- 
dered, a  certificate  bearing  the  same  date  as  the  new  bond, 
setting  forth  the  amount  of  the  bond  which  is  not  funded  as 
provided  in  the  last  preceding  section,  and  that  payment  of 
said  amount  with  interest  thereon  at  the  rate  prescribed  in 
the  bond  surrendered,  will  be  provided  for  in  accordance  with 
such  settlement  as  shall  hereafter  be  had  between  the  States 
of  Virginia  and  "West  Virginia  in  regard  to  the  public  debt 
of  the  State  of  Virginia  existing  at  the  time  of  its  dismem- 
berment. ' ' 

Now  what  obligation  did  Virginia  assume  by  the  issue  of  that  cer- 
tificate ? 

MR.  JUSTICE  HARLAN:  Your  quotation  reads  further: 
"And  that  the  State  of  Virginia  holds  said  bonds,  so  far  as  un- 
funded, in  trust  for  the  holder  or  his  assigns." 

MR.  CARLISLE :  In  trust,  yes,  sir ;  that  is  stated  in  the  act, 
and  in  the  certificate  issued  for  the  one-third. 

MR.  JUSTICE  HARLAN:     You  said  the  bonds  were  cancelled. 

MR.  CARLISLE :  They  were.  That  is  shown  at  the  top  of  the 
next  page.  All  the  acts  required  the  surrendered  bonds  to  be  can- 
celled, and  one  of  them  provided  that  they  should  be  cancelled 
by  punching  holes  through  them. 

MR.  ANDERSON :     The  contract  was  endorsed. 

MR.  CARLISLE :     There  is  no  evidence  of  that  in  the  record. 

MR.  ANDERSON:  You  will  find  it  on  the  books,  an  endorse- 
ment on  each  bond. 
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MR.  CARLISLE.  I  have  seen  only  what  the  act  says.  It  was 
provided  in  every  one  of  the  acts  that  the  bonds  should  be  can- 
celled. 

MR,  JUSTICE  HARLAN:  It  says:  "But  in  cancelling  and 
registering  the  bonds  as  above  directed,  in  every  bond  and  coupon 
surrendered  under  this  act  holes  shall  be  punched  in  one  or  more 
places,  and  in  such  a  manner  as  to  render  a  new  funding  of  the 
same  impossible,  and  every  bond  and  coupon  so  cancelled  shall  be 
filed  for  reference. 

MR.  CARLISLE :  Now,  what  was  the  obligation  assumed  by 
Virginia  by  the  issue  of  these  certificates?  "Was  it  to  pay  money? 
None  of  the  counsel  has  said  to  the  court  that  if  Virginia  should 
fail  to  provide  for  this  additional  one-third  by  a  settlement  with 
West  Virginia,  that  the  holders  of  those  certificates  could  come  back 
upon  the  State  of  Virginia  and  demand  their  amount  in  money. 
That  has  not  been  suggested.  What  the  holder  could  do,  perhaps, 
would  be  to  demand  his  bond,  but  that  would  be  of  no  value  to  him, 
because  the  bond  has  been  cancelled,  and  I  will  also  show  before  I 
get  through  that  nearly  all  of  the.  holders  of  the  certificates  issued 
under  the  act  of  1871  have  deposited  their  certificates  with  the  com- 
mission under  a  contract  which  releases  Virginia. 

MR.  JUSTICE  HARLAN :  If  Virginia  had  a  settlement,  would 
not  it  be  bound  by  these  acts  to  contribute  for  payment  the  amount 
of  those  certificates  ? 

MR.  CARLISLE :  I  think  under  the  contract  with  her  commis- 
sion she  would  have  to  pay  the  certificate  holders  whatever  she  might 
receive  from  West  Virginia,  but  no  more ;  and  she  is  suing  for  that, 
and  according  to  my  understanding  of  what  constitutes  a  trustee, 
this  makes  her  a  trustee  just  as  much  as  the  State  of  Kansas  was 
trustee  for  the  Missouri,  Kansas  &  Texas  Railway  company  in  the 
case  decided  in  this  court  only  two  weeks  ago. 

The  next  act  was  March  28th,  1879.  It  contained  the  same  pro- 
vision with  regard  to  the  cancellation  of  the  bonds,  provided  that 
exactly  the  same  kind  of  certificate  which  had  been  issued  under 
the  act  of  1871  should  be  issued  to  the  holders  of  bonds  that  might 
be  surrendered  under  the  provisions  of  that  act,  and  it  expressly 
provides  in  the  body  of  the  act  that  persons  who  present  their  bonds 
for  refunding  and  accept  certificates  thereby  release  Virginia  from 
all  obligations  upon  the  certificates. 

Then  the  next  act  was  in  1882,  and  it  contained  precisely  the  same 
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provision  in  regard  to  the  cancellation  of  the  bonds;  and  provided 
for  the  issuance  of  certificates.  Certificates  were  issued  in  which 
the  parties  receiving  them  agreed  that  they  would  look  to  West  Vir- 
ginia for  the  one-third,  without  any  recourse  upon  Virginia.  Coun- 
sel says  that  such  a  certificate  was  merely  a  memorandum  made 
by  Virginia  herself,  and  amounts  to  nothing;  but  if  your  Honors 
please,  when  a  bondholder  surrendered  his  bond  and  accepted  a 
•certificate  under  these  provisions,  he  agreed  to  look  to  West  Vir- 
ginia for  his  debt,  and  that  he  thereby  released  the  State  of  Vir- 
ginia. And,  moreover,  as  I  have  said,  the  act  itself  under  which  the 
refunding  was  made,  provided  that  if  he  took  the  certificate,  he 
should  release  the  State  of  Virginia. 

The  act  of  1902  contained  exactly  the  same  provision  with  regard 
to  the  cancellation  of  the  bonds,  and  with  regard  to  the  certificates 
for  the  unfunded  one-third,  absolutely  releasing  Virginia  from  all 
liability  on  account  of  debt.  And  then,  in  addition  to  all  this,  in 
1894  the  State  of  Virginia  passed  a  joint  resolution  providing  for  a 
commission  to  adjust  the  old  public  debt ;  but  I  will  not  stop  now  to 
read  it.  The  preamble  recites  that  Virginia  had  already  settled, 
to  the  satisfaction  of  her  creditors  and  her  people,  her  two-thirds 
of  the  debt.  And  then  the  commission  was  authorized  to  negotiate 
with  the  State  of  West  Virginia,  but  only  upon  the  basis  that  the 
State  of  West  Virginia  would  agree  that  the  share  of  Virginia  was 
only  two-thirds ;  and  if  such  was  the  case,  of  course  West  Virginia 's 
share  must  have  been  one-third.  Gentlemen  admit  in  the  argument 
that  it  would  be  impossible  for  the  court  to  ascertain  West  Virgin- 
ia 's  share  without  also  ascertaining  Virginia 's  share,  because  Virgin- 
ia 's  share,  as  between  the  two  States,  is  the  whole  of  the  debt  less 
West  Virginia's  proportion. 

No  adjustment  was  made  by  the  commission.  Mr.  Randolph  Har- 
rison, a  member  of  the  commission,  went  down,  as  has  been  stated 
today,  to  West  Virginia,  with  this  resolution  in  his  hand,  which  was 
the  only  authority  he  had,  to  demand  that  West  Virginia  should  ac- 
knowledge her  liability  for  one-third  of  the  debt. 

MR.  ANDERSON:     I  beg  pardon,  but  that  was  the  act  of  1900. 

MR.  CARLISLE  :  I  will  show  that  the  act  of  1900  did  not  repeal 
that  part  of  the  joint  resolution,  or  any  other  part  of  it,  and  that 
the  commission  when  it  went  to  negotiate  with  West  Virginia,  was 
bound  by  the  provisions  of  the  resolution  of  March  6,  1894.  When 
it  sues  it  may  get  less,  or  get  nothing,  but  it  could  not  negotiate 
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for  anything  less  without  violating  the  provisions  contained  in  the 
very  act  under  which  it  held  its  position. 

Now  it  has  been  said  here  to-day  that  Virginia  has  made  repeated 
efforts  to  settle  this  debt,  and  the  statement  has  been  made  that 
West  Virginia  made  no  response. 

MR.  CHIEF  JUSTICE  FULLER:  Has  West  Virginia  made 
any  effort? 

MR.  CARLISLE :  I  will  show- that  she  has,  if  I  may  be  allowed 
to  do  so.  The  statement  was  made  this  morning  that  Virginia  ap- 
pointed a  commission,  and  that  the  commission  communicated  with 
the  State  of  West  Virginia  and  could  get  no  response.  I  have  here 
the  whole  official  correspondence  between  the  authorities  of  the 
two  States  on  that  subject. 

MR.  ANDERSON :    That  was  appointed  in  1894. 

MR.  CARLISLE :  I  am  going  back  to  1871.  In  1871  West  Vir- 
ginia appointed  a"  commission,  and  it  promptly  sent  a  communica- 
tion to  the  Governor  of  Virginia  stating  that  it  had  been  appointed, 
and  was  then  assembled  to  take  up  the  matter  and  adjust  it ;  but  the 
Governor  declined  to  do  anything.    Here  is  the  correspondence. 

MR.  CHIEF  JUSTICE  FULLER :  Had  we  not  better  have  all 
of  these  facts  put  in  ? 

MR.  CARLISLE :  I  allude  to  it  only  because  it  was  brought  in 
"here  in  the  argument  this  morning. 

MR.  ANDERSON :    But  what  I  referred  to  was  in  1894. 

MR.  CARLISLE :  After  Virginia  had  assumed  only  two-thirds 
and  had  declared  that  West  Virginia  was  liable  for  one-third,  that 
State  refused  to  negotiate  with  her  on  that  basis.  But  West  Vir- 
ginia went  further  in  1871,  and  she  asked  that  the  account  be 
furnished  by  Virginia,  but  that  State  declined  to  do  so,  all  of  which 
is  shown  in  the  correspondence. 

MR.  CONRAD:  The  facts  were  that  she  asked  Virginia  to 
furnish  the  commissioners  with  copies  of  the  record  from  the  Audi- 
tor's and  the  Treasurer's  offices,  and  Mr.  Rogers  told  them  that 
they  had  no  clerical  force  with  which  to  furnish  those  copies,  but 
that  they  might  send  clerks  there  and  the  books  would  be  opened. 

MR.  CARLISLE :  That  is  correct.  The  creditor,  the  party  al- 
leging that  other  owed  one-third  of  the  debt,  said:  "I  will  not 
make  out  or  furnish  the  evidence  of  my  account  against  you,  but  if 
you"  are  willing  to  send  somebody  here-  at  an  expense  of  several 
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thousand  dollars  to  copy  the  accounts  and  vouchers  and  find  out 
what  you  owe  me,  I  will  give  you  permission  to  do  so."  That  is 
the  position  taken  by  Virginia. 

Now,  if  your  Honors  please,  certificates  were  issued  under  all  of 
these  acts  to  which  I  have  referred,  and  the  exhibits  filed  with  the 
bill  show  the  amount. 

MR.  JUSTICE  WHITE :  You  said  just  now— and  I  am  trying 
to  get  at  what  is  in  the  record  and  what  is  not  in  the  record — some- 
thing about  an  express  agreement  waiving  the  claim  against  Vir- 
ginia.   Is  that  in  the  record  ? 

ME.  CARLISLE :  It  is  in  the  statutes,  in  the  certificates  and  in 
the  contract,  and  I  am  looking  now,  if  your  Honor  please,  for  the 
statement  of  the  amount  of  certificates  issued ;  but  I  can  state  it  ap- 
proximately from  memory.  There  was  a  little  over  $18,000,000  of 
these  certificates  issued,  which  shows  that  the  State  of  Virginia 
funded  about  $36,000,000  as  her  share  of  the  debt,  and  interest. 
There  were  issued  under  the  act  of  1871  certificates  to  the  amount 
of  about  $15,000,000,  and  over  $10,000,000  of  those  certificates  have 
been  deposited  with  the  commission  under  the  contract  releasing 
Virginia.  They  were  first  deposited  with  Brown  Brothers  &  Com- 
pany, who  were  the  custodians  appointed  by  the  holders  of  the  cer- 
tificates, and  afterwards  taken  away  from  Brown  Brothers  &  Com- 
pany by  the  Virginia  commission,  and  are  now  held  by  them.  Over 
$10,000,000  of  the  certificates  of  1871  have  been  deposited  under  the 
contract,  which  your  Honors  will  see,  as  the  Attorney  General  has 
said  to-day,  absolutely  released  Virginia,  whether  she  ever  gets  any- 
thing from  West  Virginia  or  not.  There  was  altogether  in  the 
hands  of  the  commission  on  the  6th  day  of  January,  1906,  between 
thirteen  and  fourteen  million-dollars  of  the  certificates  issued  under 
the  funding  acts.  The  others  are  held  by  Virginia  herself  or  her 
sinking  and  literary  funds,  or  are  outstanding  in  the  hands  of  the 
original  holders  of  the  bonds  or  assignees,  for  they  have  been  sold  in 
the  market  and  speculated  upon  for  a  great  many  years ;  but  Vir- 
ginia sues  in  this  case  not  only  for  the  benefit  of  those  who  have  de- 
posited their  certificates,  but  under  the  act  of  March  6th,  1900,  she 
sues  for  a  settlement  for  the  benefit  of  all  certificate  holders ;  so 
that  it  makes  no  difference  on  the  question  of  trusteeship  how  many 
bonds  have  been  deposited  with  the  commission.  It  might  make  a 
difference  ultimately,  but  not  in  the  argument  on  this  demurrer. 
If  there  are  some  of  the  certificates  of  1871  still  outstanding,  and 
the  court  should  hold  that  Virginia  has  not  been  released  from  them, 
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she  might  have  a  claim  in  her  own  right  for  them  if  she  could  main- 
tain action  for  contribution  against  West  Virginia  before  she  has 
paid  more  than  her  own  share,  which  we  think  she  cannot  do. 

Now  the  State  of  Virginia,  as  I  think  this  record  shows  conclus- 
ively, is  released  from  the  whole  of  the  debt,  except  what  she  has  as- 
sumed to  be  her  share.  The  State  of  Virginia,  suing  upon  the  com- 
pact, or  suing  to  recover  in  accordance  with  the  general  rules  and 
principles  of  equity  for  an  adjustment  and  apportionment,  cannot 
divide  the  claim  into  several  parts,  and  sue  for  her  own  alleged 
share,  or  part,  of  West  Virginia's  liability,  and  sue  for  somebody 
else  for  another  part.  Whatever  West  Virginia's  liability  is  in  this 
matter  must  be  ascertained,  as  we  insist,  in  the  manner  prescribed 
by  the  compact,  and  it  must  be  ascertained  in  solido.  It  is  one  single 
liability ;  but  Virginia  comes  now,  in  the  bill  and  in  the  argument, 
and  attempts  to  split  it  into  different  parts,  alleging  that  she  sues 
in  her  own  right  on  account  of  some  certificates,  and  for  the  benefit 
of  others  in  regard  to  other  certificates.  That  cannot  be  done ;  this 
is  one  entire  claim,  not  an  indebtedness  upon  the  part  of  West  Vir- 
ginia to  each  separate  creditor.  The  compact  was  made  between 
the  two  States  alone,  and  not  between  them  or  either  of  them  and 
the  creditors.  Virginia  alone  was  the  original  creditor,  whose  bonds 
have  gone  into  the  hands  of  the  public ;  and  whatever  changes  may 
have  taken  place  in  her  constitution  or  government,  whatever 
changes  may  have  taken  place  in  her  territorial  area,  she  remained 
the  same  political  entity,  and  continued  to  be  bound  by  the  obliga- 
tions just  the  same  as  if  no  change  had  been  made.  West  Vir- 
ginia 's  obligation  was  to  Virginia  until  that  State  was  released,  and 
not  to  the  creditors.  I  was  surprised  to  hear  the  argument  made 
this  morning  and  yesterday  that  one  of  the  objects  of  this  suit  was 
to  secure  exoneration  for  the  State  of  Virginia.  So  far  as  I  am 
aware,  this  is  an  entirely  new  ground  for  the  exercise  of  equity 
jurisdiction.  Certainly  it  cannot  constitute  a  ground  for  relief 
when  the  parties  to  whom  the  obligation  is  due  are  neither  plaintiffs 
nor  defendants  in  the  suit.  If  Virginia  owes  the  debt,  or  any  part 
of  it,  no  court  has  the  power  to  exonerate  her  until  she  pays  it.  If 
she  does  not  owe  the  debt,  then  there  is  no  necessity  for  an  exoner- 
ation by  the  court.  If  she  has  been  released,  she  needs  no  exonera- 
tion; and  if  she  has  not  been  released,  this  court  cannot  exonerate 
her  until  she  pays  the  debt ;  and  even  if  it  could,  it  would  not  do 
so  in  a  case  where  the  persons  to  whom  she  owes  the  debt  cannot  be 
heard  except  through  her  as  their  trustee. 
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Now,  if  your  Honors  please,  a  word  as  to  the  compact.  And  here 
I  wish  to  say  that  counsel  has  fallen  into  singular  error  in  the  dis- 
cussion of  this  question.  They  speak  as  if  the  consent  of  the  Legis- 
lature of  Virginia  was  necessary  to  make  the  compact  valid.  There 
are  two  provisions  of  the  constitution  of  the  United  States  which 
have  a  bearing  upon  the  question.  One  is  found  in  the  first  Article 
of  the  constitution,  which  provides  that  no  State  shall  enter  into  a 
compact  or  agreement  with  another  State  without  the  consent  of 
Congress.  The  other  is  found  in  the  Fourth  Article  of  the  consti- 
tution, which  provides  that  no  State  shall  be  created  out  of  part  of 
the  territory  of  another  State,  or  within  the  limits  of  another  State, 
without  the  consent  of  the  legislature.  The  legislature  is  not  men- 
tioned in  the  provision  of  the  constitution  in  regard  to  compacts; 
and  this  compact  was  made  by  the  sovereignty  conventions  of  the 
two  States.  All  the  legislature  did  by  the  act  of  May  13th,  1862, 
was  to  comply  with  the  provision  of  the  United  States  Constitution 
which  requires  the  consent  of  the  legislature  to  a  division  of  a 
State  and  the  formation  of  a  new  State  within  the  old  jurisdiction. 
If  this  compact  was  not  made  by  the  two  sovereignty  conventions, 
it  was  not  made  at  all.  The  legislature,  when  it  passed  the  act  of 
May  13th,  1862,  however,  consented  to  the  division  of  the  State  un- 
der the  constitution  which  West  Virginia  had  formed  and  presented, 
and  which  was  then  before  Congress  on  her  application  for  admis- 
sion into  the  Union ;  and  Virginia  in  that  act  instructed  her  Sena- 
tors and  representatives  to  vote  for  the  admission  of  the  State. 
Since  the  recess,  counsel  has  brought  in  what  he  calls  a  new  consti- 
tution of  West  Virginia  which  he  says  was  adopted  in  1863.  He 
says  that  West  Virginia  was  not  admitted  into  the  Union  under  the 
constitution  to  which  the  legislature  of  Virginia  had  consented,  but 
under  the  amended  constitution  of  1863  ;  but  if  you  will  examine  the 
so-called  new  constitution,  you  will  find  that  it  is,  so  far  as  this  sub- 
ject is  concerned,  identical  with  the  constitution  which  was  pending 
before  Congress  when  Virginia  passed  the  act  of  May,  1862.  Con- 
gress, it  will  be  remembered,  required  West  Virginia,  before  admis- 
sion into  the  union,  to  make  a  provision  prohibiting  slavery  within 
the  limits  of  the  State ;  and  the  people  of  the  State  did  that.  They 
assembled  in  convention,  struck  out  from  the  constitution  the  origin- 
al provision  on  that  subject,  and  inserted  one  prohibiting  slavery  in 
the  State ;  and  the  State  was  admitted  under  that  constitution  by 
proclamation  issued  by  Mr.  Lincoln  on  the  20th  of  June,  1863,  in 
accordance  with  the  act  of  Congress. 
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Now  let  us  look  at  the  compact.  I  am  not  going  to  discuss  the 
question  at  length,  or  recite  the  circumstances  under  which  it  was 
entered  into.  All  the  political  departments  of  the  government  have 
recognized  the  convention  assembled  at  Wheeling  in  April,  1861,  as 
the  convention  of  the  State  of  Virginia.  That  convention  proposed 
that  a  new  state  might  be  formed  to  be  called  the  State  of  Kanawha, 
to  include  certain  counties,  and  that  the  new  state  should  assume 
its  just  proportion  of  the  public  debt  of  Virginia  as  it  existed  on  the 
1st  day  of  January,  1861,  to  be  ascertained,  as  stated  in  the  ordi- 
nance, by  charging  to  the  new  state  all  the  money  expended  within 
her  limits — within  the  limits  of  that  territory— since  any  part  of 
the  debt  was  contracted,  and  with  her  just  proportion  of  the  or- 
dinary expenses  during  the  same  time,  and  crediting  the  new  state 
with  all  the  money  that  had  been  paid  in  from  that  territory  dur- 
ing the  same  period.  That  was  Virginia's  own  proposition  to  the 
new  state.  Df  course  there  was  no  state  of  Kanawha  at  that  time, 
and  therefore  there  was  no  second  party  to  the  proposed  contract ; 
but  subsequently  the  people  within  that  territory  assembled  in  a 
sovereignty  convention,  and  then  for  the  first  time  they  had  a  right, 
and  the  power,  to  consent  or  dissent  from  the  proposition  that  Vir- 
ginia had  made.  It  was  still  open  ;  it  had  not  been  withdrawn ;  and 
the  new  state  accepted  it  with  these  additions :  that  the  amount  of 
the  debt  should  be  ascertained  by  the  legislature  of  the  new  state 
as  soon  as  practicable,  and  that  it  should  establish  a  sinking  fund 
sufficient  to  provide  for  the  payment  of  the  interest  and  the  re- 
demption of  the  principal  within  thirty-four  years. 

MR.  JUSTICE  HOLMES :  Where  are  the  words  with  regard  to 
these  two  matters  to  be  found  ?  I  have  looked  for  them  but  I  do  not 
find  them. 

MR.  CARLISLE  :    They  are  in  my  brief,  if  your  Honor  please. 

MR,  MAY :    On  pages  4  and  5  of  the  bill  they  will  be  found. 

MR.  CARLISLE  :  Now  those  two  documents  constituted  the  com- 
pact, provided  the  State  of  Virginia,  through  her  legislature  as  re- 
quired by  the  constitution  of  the  United  States,  should  have  given, 
or  should  thereafter  give,  its  consent  to  the  formation  of  a  new  state. 
Thac  consent  was  given  after  the  name  of  the  proposed  new  state 
was  changed  to  West  Virginia.  The  ordinance  of  the  Wheeling  Con- 
vention was  well  known ;  it  was  a  public  act,  and  it  was  before  Con- 
gress upon  the  application  of  West  Virginia  for  admission  to  the 
Union.    The  constitution  of  West  Virginia,  in  which  the  proposition 
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of  Virginia  was  accepted  with  the  conditions  I  have  stated,  was  be- 
fore Congress,  and  that  body  admitted  the  state  into  the  Union,  and 
thereby,  according  to  the  decisions  of  this  court  in  the  case  of 
Green  vs.  Biddle,  and  the  case  of  Virginia  vs.  West  Virginia,  Con- 
gress affirmed  all  that  had  been  done  between  the  two  States;  and 
as  said  by  this  court  in  the  case  of  the  State  of  Pennsylvania  vs. 
The  Wheeling  Bridge  Company,  the  compact  became  a  law  of  the 
Union,  and  it  has  therefore  all  the  force  and  effect  of  a  statute  con- 
stitutionally passed  by  the  Congress  of  the  United  States. 

Now  if  your  Honors  please,  that  ordinance  is  binding  in  whole, 
or  not  binding  at  all^  every  part  of  it  is  binding  or  no  part  of  it  is 
binding.  The  gentleman  certainly  conceded  before  the  recess  that 
the  ordinance  was  valid.  The  ordinance  alone  could  not  constitute 
the  entire'  compact ;  for,  as  I  said,  it  was  completed  only  when  the 
State  of  West  Virginia,  in  its  convention,  accepted  the  obligation  to 
pay  a  just  proportion  of  the  public  debt,  and  provided  the  condi- 
tions and  terms  upon  which  she  would  accept  and  pay  it.  Now  the 
gentlemen,  as  I  infer  from  the  arguments  made  here,  are  willing  to 
stand  on  the  ordinance,  but  they  deny  that  the  parties  ever  intended 
to  allow  the  legislature  of  West  Virginia  to  adjust  the  matter,  or 
if  they  did,  they  say  it  was  unjust  and  unreasonable ;  but  that  was 
a  matter  for  the  parties  to  contract  about,  and  they  did  contract 
about  it.  If  this  ordinance  is  valid,  and  I  assume  that  this  court 
cannot  say  it  is  not  valid,  because  if  it  does,  then,  as  was  said  in  the 
case  of  Green  vs.  Biddle,  West  Virginia  is  not  in  the  Union — 

MR.  JUSTICE  HOLMES  :  Would  it  be  beyond  the  possibility  of 
argument  if  you  should  say  that  the  circumstances  did  not  consti- 
tute such  compact  as  you  say  it  did  ? 

MR.  CARLISLE :  I  do  not  see  how  such  an  argument  could  be 
properly  made. 

MR.  JUSTICE  HOLMES :  The  question  would  arise  in  my  mind: 
Supposing  that  there  were  no  compact  there,  whether  any  and  what 
principles  could  be  applied ;  and  whether  or  not  the  principle  that 
was  suggested  by  the  Attorney  General  might  not  be  applicable, 
that  is  to  say,  that  presumably  upon  such  a  separation,  your  cliants 
should  assume  their  proportion  of  the  debt  equal  to  the  ratio  of  the 
taxable  property  in  their  part  of  the  State,  as  compared  with  the 
taxable  property  of  the  other  part  of  the  State  ? 

MR.  CARLISLE  :'   If  the  compact  was  not  valid,  I  do  not  see  how 
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the  Court  can  hold  that  West  Virginia  was  constitutionally  admitted 
into  the  Union. 

MR.  JUSTICE  HOLMES  :  I  am  not  intimating  that  the  compact 
is  invalid,  but  it  seems  to  me,  is  it  not  possible  to  doubt  whether  the 
purposes  you  advert  to  constitute  a  compact  or  contract  ? 

MR.  CARLISLE  :  If  there  is  no  compact— and,  omitting  for  the 
purposes  of  the  discussion  the  proposition  that  I  have  made  that 
West  Virginia  is  not  in  the  Union — then  the  basis  of  settlement 
suggested  by  the  Attorney  General  of  Virginia  would  be  so  mani- 
festly unjust  to  the  State  of  West  Virginia  that  I  do  not  think  the 
court  would  entertain  it  for  a  moment.  His  suggestion  is  that  West 
Virginia  should  continue  to  impose  taxes;  that  is  the  theory  that 
the  same  proportion  of  taxes  should  be  collected  in  West  Virginia  as 
in  Virginia,  to  pay  off  the  old  public  debt,  leaving  Virginia  in  pos- 
session of  nine-tenths,  if  not  more  than  nine-tenths,  of  all  the  public 
works  and  property  of  every  kind  procured  by  the  expenditure  of 
the  money  realized  from  the  issue  of  the  bonds.  West  Virginia,  a 
separate  and  independent  State,  would  go  on  and  pay,  along  with 
Virginia,  for  all  the  public  property,  although  not  one-tenth  of  it 
might  be  located  within  her  boundaries. 

MR.  ANDERSON :  You  misapprehend  me,  Mr.  Carlisle.  I  said 
that  as  West  Virginia  has  the  assets,  the  property  should  be  adjust- 
ed equitably. 

MR.  CARLISLE :  How  can  West  Virginia  get  any  of  the  can- 
als or  turnpikes  or  other  public  works  that  Virginia  has?  They  are 
there,  and  Virginia  must  keep  them. 

MR.  MOLLOHAN :    They  have  sold  to  the  railroads. 

MR.  CARLISLE :  It  is  an  impossible  proposition  to  be  carried 
out ;  Virginia  has  got  the  property,  and  it  cannot  be  taken  away  from 
her.  Now,  if  your  Honors  please,  when  this  ordinance  was  passed, 
and  when  the  constitution  of  West  Virginia  was  adopted,  the 
amount  of  the  public  debt  was  known,  approximately  at  least,  to  all 
the  parties,  and  it.  was  understood,  as  it  is  alleged  in  the  bill,  to  be 
about  $33,000,000 ;  it  was  agreed  between  the  parties  that,  without 
going  into  the  question  of  the  expenditure  of  public  money  for 
public  works  in  Virginia,  if  they  would  charge  West  Virginia  with 
the  money  expended  in  her  territory  during  the  period  concerned 
and  with  her  ordinary  share  of  the  expenses  of  the  State  and  cred- 
it her  with  the  money  she  had  paid  in,  the  result  would  show  what 
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was  her  just  proportion  of  the  public  debt  existing  on  the  1st  day  of 
January,  1861. 

All  that  your  Honors  have  heard  today  and  yesterday  about  how 
the  borrowed  money  was  expended,  in  the  construction  of  turnpikes 
and  canals  and  railroads  leading  to  or  over  the  Appalachian  Range 
of  Mountains,  is  utterly  foreign  to  this  case.  It  does  not  make  any 
difference  if  Virginia  threw  this  money  realized  from  the  bonds  in- 
to the  Atlantic  Ocean.  West  Virginia  has  agreed,  and  Virginia  has 
'agreed,  that  they  will  make  the  calculation  on  the  basis  set  forth  in 
that  ordinance,  and  that  the  result  will  show  what  proportion  of 
the  debt  West  Virginia  should  assume,  a  debt  which  they  knew  all 
about.  The  amount  of  the  debt  and  the  purpose  for  which  it  was 
created  have  nothing  whatever  to  do  with  the  settlement  under  the 
terms  of  the  ordinance.  They  are  not  factors  in  the  problem  submit- 
ted under  that  agreement.  The  only  questions  here  are  how  much 
money  was  expended  within  the  limits  of  West  Virginia,  how  much 
was  her  just  proportion  of  the  ordinary  expenses  of  the  State,  and 
how  much  had  she  paid  in.  When  these  three  items  are  ascertained, 
you  will  have  her  share  of  the  public  debt  according  to  the  agree- 
ment. 

Now  what  have  Virginia  and  her  creditors  done?  Without  con- 
sulting West  Virginia,  they  have  created  a  situation  in  which  the 
plan  agreed  upon  by  the  States  for  the  ascertainment  of  West  Vir- 
ginia's just  proportion  of  the  public  debt  cannot  be  executed  with- 
out the  grossest  injustice  to  that  State.  It  was  agreed,  as  I  have  said, 
that  West  Virginia's  just  proportion  of  $33,000,000,  the  amount- 
stated  in  the  bill,  would  be  ascertained  in  the  manner  I  have  stated. 
Of  course  that  assumed  that  the  State  of  Virginia  would  pay  the 
$33,000,000.  But  Virginia  has  adjusted,  I  think  one  of  the  exhibits 
here  shows,  about  $21,000,000  principal  and  interest.  But  I  do  not 
care  whether  it  is  fifteen  or  twenty-five  million,  or  any  other  sum 
less  than  the  entire  debt,  for  if  you  carry  out  the  terms  of  the  com- 
pact on  which  the  parties  both  agreed,  West  Virginia  will  be  requir- 
ed to  pay  to  Virginia  just  as  many  dollars  as  she  would  have  been  re- 
quired to  pay  in  case  Virginia  had  paid  a  hundred  million  dollars 
on  her  debt.  This  is  so,  because  the  amount  of  the  debt  cuts  no  fig- 
ure whatever  in  making  the  adjustment.  They  knew  the  amount 
of  the  debt,  and  they  agreed  upon  the  basis  of  settlement.  West 
Virginia  will  be  required  to  pay  exactly  the  same  amount  to  Vir- 
ginia, who  has  adjusted  only  two-thirds  of  the  debt,  as  she  would 
have  been  required  to  pay  if  that  State  had  paid  all  of  it ;  and  that 
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situation  has  been  created  by  Virginia  and  her  creditors  without  the 
consent  of  West  Virginia. 

I  am  not  able  to  argue  this  case  on  any  theory  except  that  the 
compact  is  valid,  because  I  do  not  see  how  the  court  can  ignore  it 
entirely  and  undertake  to  adjust  the  matter  between  the  two  States 
upon  the  general  principles  of  equity  or  international  law.  I  can- 
not see  what  other  theory  the  court  would  adopt.  Virginia  arbi- 
trarily took  the  position  that  the  State  of  "West  Virginia  was  liable 
for  one-third  upon  a  rule  that  she  had  established  herself ;  and  one 
of  her  commissioners,  Mr.  Harrison,  went  down  and  talked  to  the 
legislature  of  West  Virginia  about  the  debt  and  tried  to  convince  it 
that  the  State  was  bound  to  pay  one-third  of  it,  and  insisted  that 
the  State  was  equitably  liable  for  that  proportion,  because,  he  said, 
the  formation  of  the  State  of  West  Virginia  had  deprived  the  State 
of  Virginia  of  about  one-third  of  her  territory  and  about  one-third 
of  her  white  population.  This  contention  was  founded  upon  a  sup- 
posed rule  of  international  law  that  the  States  would  be  liable  ac- 
cording to  the  proportion  of  territory  and  the  proportion  of  popula- 
tion detached  from  the  old  State;  and  that  has  been  Virginia's 
position  since  the  year  1871.  In  that  year  Virginia  repudiated  the 
compact  by  her  statute,  as  your  Honors  will  see,  and  from  that  time 
on,  during  a  period  of  thirty-six  years,  she  has  constantly  and  per- 
sistently refused  to  recognize  the  contract  or  to  settle  with  West 
Virginia  on  the  terms  of  the  contract. 

MR.  CONRAD :  She  refuses  owing  to  her  innocence  of  any  such 
contract.    She  never  heard  of  it.    I  never  heard  of  it. 

MR.  CARLISLE  :  The  compact  has  always  been  a  matter  of  pub- 
lic record,  and  besides  it  was  based  on  Virginia's  own  proposi- 
tion. Now  let  us  see  if  there  is  any  injustice  in  allowing  the  legis- 
lature of  West  Virginia  to  adjust  this  matter.  We  were  asked  yes- 
terday by  one  of  the  members  of  the  court  whether  West  Virginia 
denies  that  she  is  liable  for  any  part  of  the  debt.  Of  course  I  am 
not  here  with  authority  to  speak  for  West  Virginia  as  to  what  she 
will  do  hereafter.  We  are  here  to  show  the  court,  if  we  can,  that 
there  is  no  judicial  tribunal  in  this  country  that  has  the  power  to 
coerce  the  legislature  to  act ;  that  the  legislature  alone  has  the  power 
to  adjust  and  pay  the  debt,  and  that  Virginia  has  no  cause  to  com- 
plain because  it  has  not  been  done.  Virginia,  as  shown  by  the  bill, 
has  in  her  own  possession  and  under  her  control,  every  account,  ev- 
ery voucher,  every  document,  every  particle  of  evidence  necessary 
to  make  the  adjustment,  and  she  has  never  furnished  West  Virginia 
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with  a  scrap  of  paper  or  made  any  demand  on  the  legislature  of  that 
State  to.  adjust  the  debt  in  accordance  with  the  compact ;  and  yet 
Virginia  makes  the  complaint  that  West  Virginia,  the  debtor,  has 
not  followed  her  up  and  endeavored  to  get  a  settlement  with  her, 
when  the  debtor  has  not  a  particle  of  evidence  upon  which  she  could 
ascertain  the  amount  of  the  liability.  Let  the  creditor  make  out  her 
account ;  let  her  prepare  the  papers  in  her  own  possession  and  send 
them  to  West  Virginia  and  demand  a  settlement  as  provided  in  the 
compact.  If  West  Virginia  refuses,  that  will  be  time  enough  to 
make  a  complaint  against  her. 

MR.  JUSTICE  HOLMES:  I  have  seen  it  somewhere  in  these 
papers,  but  I  cannot  keep  the  run  of  them — I  have  seen  a  statement 
somewhere  here  that  the  West  Virginia  legislature  has  repeatedly 
denied  any  liability  whatever. 

MR.  CARLISLE  :  I  think  that  is  a  fact,  your  Honors,  since  Vir- 
ginia made  the  adjustment  with  her  creditors  and  paid  only  her  own 
share  of  the  debt ;  but  I  will  come  to  that  presently. 

MR.  JUSTICE  HARLAN :  Why  do  you  say  that  an  adjustment 
if  now  made  under  the  compact  would  be  unjust  to  West  Virginia  ? 

MR.  CARLISLE  :  This  obligation  is  from  West  Virginia  to  Vir- 
ginia, and  under  the  situation  that  now  exists  a  settlement  under 
the  terms  of  the  ordinance,  which  prescribes  the  method  of  ad- 
justment, would  require  West  Virginia  to  pay  precisely  the  same 
amount  of  money  that  she  would  have  been  required  to  pay  to  the 
State  of  Virginia  if  that  State  had  paid  the  entire  $33,000,000  of 
her  debt  and  all  the  interest  upon  it. 

MR.  HOLMES :    She  could  not  pay  more  than  her  just  share. 

MR.  CARLISLE :  She  is  to  be  charged  with  certain  items  and 
credited  with  certain  items  according  to  the  ordinance,  and  that  is 
the  end  of  it.  But  Virginia  has  repeatedly  declared  that  she  would 
not  settle  according  to  the  ordinance,  but  would  merely  ascertain 
what  the  public  debt  was  on  the  1st  of  January,  1861,  and  divide  it 
by  three.  A  school  boy  could  have  made  that  settlement.  If  the 
debt  was  $33,000,000,  it  was  declared  that  West  Virginia's  share 
was  $11,000,000,  and  that  Virginia  was  only  responsible  for  $22,- 
000,000.    Of  course  West  Virginia  has  refused  to  agree  to  that. 

Now  these  States  are  not  co-obligors — 

MR.  JUSTICE  DAY:    These  States  are  not  what? 

MR.  CARLISLE :  I  say  these  States  are  not  co-obligors ;  that  is 
conceded  by  the  other  side. 
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MR.  ANDERSON :    It  is  a  common  debt,  like  that  of  co-partners. 

MR.  CARLISLE  :  No,  it  is  not  a  common  debt.  If  one  man  owes 
a  debt,  and  another  man  agrees  with  him,  not  with  the  creditor,  that 
he  will  pay  a  certain  proportion  of  the  debt,  or  will  reimburse  him 
as  to  a  certain  proportion  when  the  debt  is  paid,  they  are  not  co-ob- 
ligors. That  is  the  situation  here.  The  State  of  Virginia  alone  owed 
the  creditors;  they  never  had  a  claim  against  West  Virginia; 
they  never  held  her  bonds ;  they  never  had  a  contract  with  her ; 
they  never  had  any  evidence  of  an  obligation  on  her  part  that  they 
could  present  and  demand  payment.  She  has  agreed  in  the  com- 
pact to  assume  a  just  proportion  of  the  debt,  but  Virginia  has  ar- 
bitrarily settled  for  herself  what  West  Virginia's  portion  was,  one- 
third,  and  she  has  adjusted  the  other  two-thirds,  which  she  herself 
has  declared  is  her  own  just  proportion.  Now  she  sues  West  Vir- 
ginia and  demands  a  contribution  from  her.  For  what?  She  con- 
cedes that  she  has  paid  only  her  own  proportion ;  that  she  has  paid 
exactly  the  same  amount  to  the  creditors  that  she  would  have  been 
required  to  pay  if  West  Virginia  had  paid  everything  now  demand- 
ed from  her;  and  yet  she  wants  contribution.  If  they  were  co-obli- 
gors, one  of  them  could  not  sue  the  other  until  he  had  either  paid  the 
whole  debt  or  at  least  had  paid  more  than  his  own  share.  That  is 
well  settled  law.  In  the  other  case  supposed,  where  one  man  owes 
a  debt  and  another  promises  to  pay  one-third  of  it,  or  to  reimburse 
him  to  the  amount  of  one-third,  and  the  original  debtor  pays  only 
two-thirds,  and  has  been  released,  he  cannot  compel  the  other  to  pay 
him  the  other  third.  That  is  the  case  we  have  here ;  Virginia  has 
decided  for  herself  what  her  just  share  was,  and  she  has  paid  it  or 
adjusted  it,  and  no  more.  We  think — and  if  this  matter  is  ever  ad- 
judicated we  are  satisfied  that  the  result  will  show — that  Virginia 
has  never  paid  anything  like  her  just  share. 

MR.  JUSTICE  HARLAN :  Is  this  bill  broad  enough,  assuming 
that  we  have  jurisdiction — with  that  question  out  of  the  way,  is 
this  bill  broad  enough  to  enable  this  court  to  make  a  decree  without 
reference  to  this  settlement  that  you  speak  of,  to  tax  West  Virginia 
for  such  an  amount  of  the  debt  as  would  be  a  fair  amount  ? 

MR.  CARLISLE :  I  think  not,  because  you  are  bound  to  abide 
by  the  compact.  If  you  disregard  the  compact,  if  the  court  repudi- 
ates it — of  course  I  use  that  word  in  a  respectful  sense — then  it  can 
settle  it  upon  any  principles  it  may  adopt,  provided  it  has  jurisdic- 
tion, and  should  find  that  Virginia  has  any  claim  at  all ;  but  she  has 
paid  no  more  than  her  share  and  has  been  released, — 
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MR.  JUSTICE  HARLAN :  That  would  be  a  question  generally 
whether  she  would  be  entitled  to  anything  ? 

MR.  CARLISLE  :    Yes,  sir. 

MR.  JUSTICE  HARLAN :  Is  the  bill  broad  enough,  if  we  have 
jurisdiction,  to  enable  us  to  make  a  decree  for  such  sum  as  would  be 
fair  and  equitable  ? 

MR.  CARLISLE :  Yes,  if  the  compact  can  be  disregarded ;  but 
we  think  that  is  not  a  supposable  case,  because  the  compact  was  un- 
doubtedly valid. 

MR.  JUSTICE  HOLMES :  Under  the  general  principles  of  equi- 
ty, under  that  bill,  if  it  should  turn  out  the  other  way,  that  West 
Virginia  was  the  creditor  of  Virginia, 

MR.  CARLISLE:  I  suppose,  if  the  creditors  were  parties  and 
should  file  a  cross  bill — - 

MR.  JUSTICE  HOLMES:  I  mean,  any  bill  that  prays  for  an 
amount,  does  it  by  implication  submit  to  whichever  way  it  may  turn 
out?      , 

MR.  CARLISLE :  The  counsel  on  the  other  side  concede  very 
frankly  in  their  brief,  in  express  terms,  that  this  court  has  no  power 
to  enforce  a  decree  against  the  government  of  a  State. 

MR.  JUSTICE  "WHITE  :  Is  there  a  question  here  as  to  the  power 
of  this  commission  to  sue  ? 

MR.  CARLISLE :  The  commission  has  not  sued,  and  could  not 
sue  in  its  name,  but  the  position  we  take  is  that  there  is  no  authority 
to  use  the  name  of  Virginia  in  a  suit,  except  for  the  purpose  of  set- 
tling the  question  of  West  Virginia's  proportion  of  the  debt,  and 
that  they  have  included  in  the  bill  other  claims. 

MR.  JUSTICE  WHITE  :  Suppose  we  put  the  compact  out  of  the 
way.  Suppose  that,  merely ;  let  us  suppose  that  is  out  of  the  way. 
You  proceed  on  the  assumption  that  the  State  of  Virginia  has  the 
right  to  remain  liable,  and  as  the  result  of  liquidation  suppose  you 
would  find  that  West  Virginia 's  share  was  only  the  one-twentieth  of 
this  debt;  then  the  decree  would  be  against  Virginia  for  a  much 
larger  proportion  of  this  debt  than  she  assumed  to  pay.  Does  the 
resolution  authorize  the  parties  to  accept  judgment  ? 

MR.  CARLISLE :  Not  at  all.  The  act  under  which  the  suit  is  in- 
stituted, provides  expressly  that  Virginia  shall  be  released,  no  mat- 
ter how  small  may  be  the  amount  collected  from  West  Virginia,  or 
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if  nothing  shall  be  collected  from  West  Virginia.  That  has  been 
very  distinctly  stated  in  the  act,  and  in  the  contract  with  the  depos- 
itors. 

MR.  CONRAD :  All  that  proceeding  contemplated  was  a  settle- 
ment with  West  Virginia.  That  failing,  they  have  recourse  to  the 
courts.  Now  if  we  invite  West  Virginia  here  by  a  bill  for  an  ac- 
counting, and  an  account  is  stated,  and  a  balance  is  found  to  be  due 
from  Virginia  to  West  Virginia,  we  proceed  on  the  theory  that  inas- 
much as  we  have  invoked  the  jurisdiction  of  the  court,  a  decision 
should  not  be  given  against  West  Virginia. 

MR.  JUSTICE  WHITE :  If,  instead  of  a  settlement  between  the 
creditors  by  Virginia  and  the  commission  and  the  issuance  of  certi- 
ficates, it  turns  out  that  the.  certificates  were  issued  for  a  much  less 
proportion  than  Virginia  owed,  would  not  the  creditors  undo  that 
settlement  and  make  Virginia  liable  ? 

MR.  CARLISLE  ■  I  think  they  ought  to  do  it.  Your  claim  (ad- 
dressing Mr.  Conrad)  has  been  that  Virginia  has  not  been  released. 

MR.  CONRAD  :    No,  it  is  not. 

MR.  CARLISLE  :  Then  the  idea  of  Mr.  Justice  White  is  perfect- 
ly correct,  and  there  ought  to  be  a  decree  against  Virginia  for  the 
remainder,  if  the  adjustment  was  not  correct,  but  of  course  that  can- 
not be  done-  in  this  case. 

MR.  JUSTICE  HARLAN :  A  decree  against  Virginia  in  whose 
favor.    The  creditor  is  not  here. 

MR.  CARLISLE  :  Certainly  not,  and  I  have  not  said  it  could  be 
done  in  this  proceeding,  but  only  that  the  creditors  ought  not  to  be 
bound  by  the  adjustment. 

•  MR.  JUSTICE  HARLAN:    The  court  has  nothing  to  do  with  the 
bondholders  ? 

MR.  CARLISLE  :    No,  but  Virginia  would  have. 

MR.  JUSTICE  HARLAN :  The  money  would  be  collectible  by 
Virginia  if  she  got  a  decree  in  this  case  ? 

MR.  CARLISLE :  Yes,  and  she  would  pay  it  over  to  the  com- 
mittee representing  the  holders  of  the  certificates,  and  the  committee 
has  provided  for  a  tribunal  to  distribute  it. 

MR.  CONRAD  :    Virginia  is  not  suing  her  bondholders. 

MR.  JUSTICE  DAY :  What  weight,  if  any,  would  attach  to  the 
compact  if  any  action  had  been  taken  on  it?  You  have  stated  it 
that  way — 
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MR.  CARLISLE :  I  have  stated,  your  Honor,  that  West  Virgin- 
ia, as  far  back  as  1871,  appointed  a  commission  to  make  the  set- 
tlement under  the  compact. 

MR.  JUSTICE  DAY :    Does  that  appear  in  the  bill  ? 

MR.  CARLISLE:  I  made  that  statement  outside  of  the  record 
in  response  to  a  statement  made  by  the  other  side,  which  was  also 
outside  of  the  record. 

MR.  JUSTICE  DAY :    This  stands  on  a  demurrer  to  the  bill  ? 

MR.  CARLISLE :    Precisely. 

MR.  JUSTICE  DAY :    What  weight,  in  your  view,  has  this  ? 

MR.  CARLISLE  :  I  do  not  suppose  that  the  court  could  consider 
this  outside  matter  at  all,  and  I  have  merely  alluded  to  it  here — 

MR.  JUSTICE  DAY :  What  weight,  if  any,  could  be  given  to 
what  has  been  done  by  the  Virginia  legislature  under  the  so-called 
compact  ? 

MR.  CARLISLE  :  The  complaining  creditor  has  never  made  any 
account  or  demand  upon  the  legislature  of  West  Virginia  to  settle 
according  to  the  compact;  but  counsel  has  stated  that  she  tried  to 
negotiate  with  the  alleged  debtor,  but  could  get  no  response,  when  it 
appears  by  the  record  in  the  case  that  the  compact  has  been  repu- 
diated by  Virginia  for  thirty-six  years. 

MR.  CONRAD :    We  never  heard  of  it. 

MR. JUSTICE  DAY :  If  it  does  not  exist,  then  by  common  con- 
sent they  cannot  act  upon  it. 

MR.  CARLISLE :  The  bill  alleges  that  Virginia  has  tried  to  ne- 
gotiate ;  but  how  and  when  ?  We  only  know  from  her  statutes  and 
resolutions  the  terms  and  basis  upon  which  she  tried  to  negotiate,. 
that  is  Upon  the  basis  that  West  Virginia  owed  one-third. 

MR.  ANDERSON:    The  last  proposition  was  unconditional. 

MR.  CARLISLE  :  No,  it  was  not  unconditional.  Mr.  Harrison's, 
speech  before  the  legislature  of  West  Virginia  is  made  part  of  the 
bill,  and  the  court  can  look  at  it.  He  tried  to  show  by  argument 
that  West  Virginia  owed  one-third.  The  vital  question  in  this  case 
is  whether  the  court  has  jurisdiction.  The  time  allowed  will  not  en- 
able me  to  argue  this  question  fully ;  but  I  think  it  is  not  necessary 
to  argue  the  question  as  to  the  jurisdiction  of  the  court  to  entertain 
a  suit  brought  by  a  State  as  trustee. 

MR.  CHIEF  JUSTICE  FULLER :    We  know  about  that. 
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MR.  CARLISLE:  On  the  other  hand  if  it  appears  that  Vir- 
ginia has  filed  this  bill  in  her  own  right,  and  has  no  interest  whatev- 
er in  the  alleged  claim,  that  would  dispose  of  that  part  of  the  pro- 
ceeding. Now,  what  is  jurisdiction?  As  I  understand  it,  jurisdic- 
tion is  the  power  to  hear  and  determine  causes  between  parties  who 
are  properly  before  the  court,  and  to  render  decrees  and  judgments, 
and  enforce  them.  This  court  does  not  sit — no  court  sits — merely 
for  the  purpose  of  ascertaining  and  declaring  what  the  legal  and 
equitable  rights  of  the  parties  are,  and  stop  at  that  point.  The  pow- 
ers of  a  court  are  remedial,  not  declaratory;  it  must  render  judg- 
ments or  decrees ;  it  must  redress  wrongs ;  it  must  enforce  rights, 
and  it  can  have  no  jurisdiction  of  a  case  in  which  it  cannot  do  these 
things,  or  some  of  them.  There  has  been  a  good  deal  said  here  to- 
day about  the  meaning  of  the  word  "controversy."  That  word 
does  not  appear  in  that  part  of  the  constitution  which  confers  orig- 
inal jurisdiction  upon  this  court  in  cases  where  a  State  shall  be  a 
party.  It  appears  only  in  that  clause  of  the  constitution  which  de- 
fines the  judicial  power  of  the  United  States.  When  we  come  to  the 
clause  that  confers  original  jurisdiction  upon  this  court,  it  speaks  of 
a  case,  not  a  controversy,  where  a  State  shall  be  a  party.  But  I  sup- 
pose that  is  not  very  material,  because  the  court  can  take  no  juris- 
diction of  a  controversy  until  it  has  assumed  the  form  of  a  case.  A 
case  must  be  made,  and  there  must  be  parties,  subject  to  judicial 
process;  there  must  be  judicial  proceedings,  and  there  must  be  a 
judgment  or  decree  and  an  execution. 

The  word  ' '  jurisdiction ' '  as  used  in  the  constitution  must  be  un- 
derstood to  mean  now  just  what  it  was  understood  to  mean  when 
that  instrument  was  adopted.  It  means,  as  I  have  said,  the  power  to 
hear  and  determine  the  cause,  to  render  judgments  and  decrees,  and 
enforce  them  by  judicial  process  of  some  kind  or  other.  Bouvier, 
and  Black,  and  all  the  other  elementary  authorities,  and  law  dic- 
tionaries, sustain  this  definition.  Blackstone  says  in  the  first  volume 
of  his  commentaries,  on  page  242  of  Cooley's  edition: 

"All  jurisdiction  implies  superiority  of  power.  Authority 
to  try  would  be  vain  and  idle  without  an  authority  to  redress, 
and  the  sentence  of  the  court  would  be  contemptible  unless 
the  court  had  the  power  to  command  the  execution  of  it. ' ' 

This  court  has  said  in  the  case  of  Riggs  v.  Johnson  County,  re- 
ported in  6  Wallace,  in  an  opinion  by  Mr.  Justice  Clifford : 

"Want  of  jurisdiction  in  the  Circuit  Court  was  not  al- 
leged in  the  return,  nor  was  any  such  ground  assumed  by  the 
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circuit  judge  who  refused  the  writ.  Experienced  counsel, 
however,  have  made  that  point  in  this  court,  and  it  becomes 
the  duty  of  the  court  to  determine  it  before  examining  the 
merits.  Jurisdiction  is  denned  to  be  the  power  to  hear  and 
determine  the  subject-matter  in  controversy  in  the  suit  before 
the  court,  and  the  rule  is  universal,  that  if  the  power  is  con- 
ferred to  render  the  judgment  or  enter  the  decree,  it  also  in- 
cludes the  power  to  issue  proper  process  to  enforce  such  judg- 
ment or  decree. 

■ '  Express  determination  of  this  court  is,  that  the  jurisdic- 
tion of  a  court  is  not  exhausted  by  the  rendition  of  the  judg- 
ment, but  continues  until  that  judgment  shall  be  satisfied. 
Consequently,  a  writ  of  error  will  lie  when  a  party  is  ag- 
grieved in  the  foundation,  proceedings,  judgment,  or  execu- 
tion of  a  suit  in  a  court  of  record. 

' '  Process  subsequent  to  judgment  is  as  essential  to  jurisdic- 
tion as  process  antecedent  to  judgment,  else  the  judicial 
power  would  be  incomplete  and  entirely  inadequate  to  the 
purposes  for  which  it  was  conferred  by  the  Constitution. 
Congress,  it  is  conceded,  possesses  the  uncontrolled  power  to 
legislate  in  respect  both  to  the  form  and  effect  of  executions 
and  other  final  process  to  be  issued  in  the  federal  courts.  Im- 
plied concession  also  is,  that  Congress  might  authorize  such 
courts  to  employ  the  writ  of  mandamus  to  enforce  a  judg- 
ment rendered  in  those  courts  in  a  case  where  the  ordinary 
process  of  execution  is  inappropriate,  and  where  the  judg- 
ment creditor  is  without  other  legal  remedy. ' ' 

I  have  quite  a  number  of  authorities  to  cite  on  this  point,  but  it 
is  elementary  that  a  court  will  not  exercise,  or  attempt  to  exercise, 
jurisdiction  unless  it  can  enforce  its  judgment.  Now  if  this  claim  is 
to  be  determined  upon  the  compact,  the  court,  in  order  to  enforce 
Avhatever  judgment  it  may  render  that  will  afford  relief,  must  dis- 
cover some  process  heretofore  unknown  and  exercise  some  power 
heretofore  not  recognized,  to  compel  the  legislature  of  West  Virginia 
not  only  to  proceed  to  ascertain  the  amount  of  the  State 's  obligation, 
but  to  establish  a  sinking  fund  sufficient  to  pay  it,  for  that  is  what 
the  parties  have  agreed  to. 

MR.  JUSTICE  HARLAN :  Suppose  a  State  sued  another  to  re- 
cover a  tangible  piece  of  property,  and  judgment  was  given  in  its 
favor  by  the  court:  could  the  court  by  its  process  compel  the  de- 
livery of  that  property  ? 

MR.  CARLISLE :  I  think  that  might  be  done,  unless  the  prop- 
erty was  used,  or  intended  to  be  used,  for  public,  property,  because 
that  is  something  the  court  could  do  without  disturbing  the  opera- 
tions of  the  State  in  the  least. 


STATE  OF  WEST  VIEGINIA.  369" 

MR,  JUSTICE  HARLAN :  If  there  is  a  suit  to  recover  specific 
bag  of  money,  it  would  have  jurisdiction  to  do  that? 

MR.  CARLISLE  :  I  am  not  called  upon  to  deny  that,  in  this 
case;  but  if  the  money  had  been  collected  for  public  purposes,  or 
was  held  for  the  public  use,  I  do  not  think  it  would  make  any  dif- 
ference whether  it  was  in  a  bag,  or  loose  in  the  treasury,  or  deposited 
in  a  bank ;  no  court  could  seize  it  and  apply  it  to  the  payment  of  a 
judgment,  unless  the  legislature  had  appropriated  it  for  that  pur- 
pose. 

MR.  JUSTICE  HARLAN:  Your  contention  broadly  is  that 
when  the  constitution  was  framed,  the  men  who  framed  it  gave  ex- 
traordinary jurisdiction  only  in  certain  cases,  and  did  not  intend  to 
give  the  court  jurisdiction  in  suits  to  be  brought  by  one  State 
against  another  to  recover  money.  Suppose  it  was  a  suit  to  get  a  will 
construed  ? 

MR,  CARLISLE  :  In  that  case  the  court  would  give  all  the  rem- 
edy the  nature  of  the  case  required.  In  the  case  of  a  will,  the  only 
remedy  necessary  would  be  to  construe  it  for  the  instruction  and 
guidance  of  the  parties  concerned.  If  a  suit  is  brought  for  the  re- 
covery of  a  specific  article  of  property,  unless  it  is  public  property 
it  can  be  seized,  and  its  seizure  would  not  interfere  with  the  legis- 
lative or  executive  authority  of  the  State,  or  with  the  autonomy  of 
the  State,  and  will  not  disturb  the  relations  between  the  State  and 
the  general  government  under  the  Constitution. 

MR,  JUSTICE  HARLAN :  If  you  should  find  some  property 
owned  by  the  State,  could  an  execution  be  levied  upon  it  ? 

■MR.  CARLISLE  :  I  suppose  it  probably  could,  unless  it  was  piib- 
lic  property;  I  would  not  question  that.  But  my  contention  is  that  the 
court  cannot  enforce  the  compact  without  taking  control  of  the  exec- 
utive and  legislative  departments  of  the  State  of  West  Virginia,  and 
compelling  the  legislature  to  adjust  the  account;  and  then  if  the 
court  complies  with  the  compact,  it  must  compel  the  legislature  to 
pass  an  act,  and  the  governor  to  approve  it,  establishing  a  sinking 
fund.  That  is  the  way  in  which  the  debt  was  to  be  ascertained  and 
paid. 

But  suppose  the  compact  is  abandoned,  what  would  the  court  do  ? 
It  has  been  settled  in  so  many  cases  that  I  will  not  undertake  to 
enumerate  them — they  are  recited  in  my  brief — that  this  court  can- 
not levy  a  tax ;  that  it  cannot  compel  the  State  authorities  to  issue 
bonds,  that  it  cannot  compel  them  to  appropriate  money,  or  to 
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exercise  any  other  constitutional  function  committed  to  their 
judgment  and  discretion.  As  far  as  this  court  can  go,  is  to  compel 
a  municipal  or  ministerial  officer  of  a  State  to  perform  some  duty 
which  the  proper  authorities  of  the  State  have  already  authorized 
him  to  do,  or  required  him  to  do.  The  cases  on  this  subject  are 
numerous,  beginning  with  Rees  v.  Watertown,  and  coming  down  to 
a  very  recent  period,  in  which  this  court  has  used  the  very  strongest 
language  in  denying  its  jurisdiction  to  interfere  with  the  constitu- 
tional authorities  of  a  State.  I  contend  that  some  construction  must 
be  put  on  the  constitutional  provisions  which  will  not  derange  the 
relations  between  the  general  government  and  the  States,  which 
the  constitution  itself  establishes.  If  you  give  a  judgment  or  decree 
in  this  case  for  money,  in  what  other  way  can  it  be  enforced  ?  It  is 
conceded  here  that  West  Virginia  has  no  property  except  public 
property ;  it  has  no  private  property — 

MR.  ANDERSON :    We  said  we  know  of  none. 

MR.  CARLISLE :  But  it  is  said  that  this  court  has  heretofore 
decided  this  question.  I  think  not.  The  court  has  held  over  and 
over  again  that  it  could  entertain  an  action  to  adjust  the  boundaries 
between  two  States;  but  in  such  cases  no  judicial  process  is  neces- 
sary to  execute  the  judgment  of  the  court.  When  a  court  has  de- 
termined what  the  true  boundary  line  between  two  States  is,  the  po- 
litical departments  of  the  country,  State  and  Peredal,  respect  that 
decision. 

MR.  JUSTICE  WHITE  :  Now  right  there,  Mr.  Carlisle ;  It  has 
often  been  said  that,  prior  to  the  adoption  of  that  provision  of  the 
constitution  and  the  creation  of  this  jurisdiction,  sovereignty  ex- 
isted in  these  States ;  sovereignty  existed  in  them  prior  to  the  forma- 
tion of  the  constitution,  and  in  the  ultimate  course  of  things  if  that 
jurisdiction  could  not  be  enforced  by  the  courts  there  must  be  war, 
and  the  purpose  of  inserting  that  provision  in  the  constitution,  the 
States,  being  deprived  of  all  power  of  waging  war  against  each 
other,  was  to  create  some  tribunal,  not  in  the  narrow  sense  of  liti- 
gation between  parties,  by  which  the  ultimate  solution  of  all  these 
great  controversies  could  be  determined  without  recourse  to  war. 
Now  did  not  that  proceed  upon  the  theory  that  if  the  States  entered 
into  the  constitution  and  if  they  consented  to  the  constitution,  they 
would  respect  the  judgment  of  the  tribunal  which  the  constitution 
created,  and  therefore  in  testing  the  power,  you  were  not  to  de- 
termine it  by  the  narrow  rules  by  which  you  determine  whether  the 
court  has  the  power  over  an  individual  ? 
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MR.  CARLISLE :  I  know,  if  your  Honor  please,  that  has  been 
the  argument  always. 

MR.  JUSTICE  WHITE :  You  say  the  States  would  respect  a 
decision  of  this  court  with  respect  to  a  boundary  ? 

MR.  CARLISLE  :    Yes ;  they  cannot  do  otherwise. 

MR.  JUSTICE  WHITE  :  Why  would  they  not  respect  a  decision 
otherwise  ? 

MR.  CARLISLE :  In  the  case  of  Kentucky  v.  Dennison,  it  was 
expressly  held  by  the  court  that  under  the  constitution  of  the  United 
States  and  the  act  of  Congress,  it  was  the  constitutional  duty  of  the 
State  of  Ohio,  through  her  governor,  to  surrender  fugitives  from 
the  justice  of  other  states  of  the  union.  The  governor  of  Kentucky 
made  a  demand  upon  the  governor  of  Ohio  for  the  surrender  of  a 
fugitive  from  justice,  the  governor  of  Ohio  refused  to  obey  it,  and 
an  action  was  brought  in  this  court,  and  the  court,  held,  in  the 
strongest  language,  that  although  it  was  the  duty  of  the  State  of 
Ohio  to  comply  with  that  demand,  there  was  no  power  in  the  court 
to  compel  it  to  do  so. 

MR.  CONRAD :    That  was  put  upon  a  political  ground. 

MR.  CARLISLE  :  No ;  upon  the  ground  that  although  it  was  a 
solemn  constitutional  duty,  the  court  had  no  power  to  enforce  its 
performance,  and  it  refused  to  give  any  judgment  in  the  ease,  as  it 
has  also  done  in  many  other  cases — because  it  could  not  enforce  its 
judgment — Now  I  do  not  dissent  entirely  from  the  argument  stated 
by  Mr.  Justice  White,  that  one  of  the  purposes  of  the  constitution 
in  conferring  original  jurisdiction  upon  this  court  was  to  prevent 
angry  controversies  and  conflicts  between  the  states.  Still  that  does 
not  militate  at  all  against  my  position,  that  some  construction  must 
be  put  upon  it  that  will  accomplish  this  purpose,  and  at  the  same 
time  keep  the  hands  of  the  general  government  off  the  authorities  of 
the  States  in  the  exercise  of  their  constitutional  powers,  and  in  the 
discharge  of  their  constitutional  duties.  The  court  can  order  the 
seizure  of  a  piece  of  property,  unless  it  is  public  property,  without 
disturbing  the  relations  between  the  States,  or  the  relations  between 
the  States  and  the  general  government.  It  can  seize  money  in  a 
bank,  if  it  is  not  held  for  public  purposes,  if  found  there,  without 
disturbing  the  relations  existing  between  the  States  or  between  the 
States  and  the  general  government ;  but  if  it  undertakes  to  enforce 
a  judgment  for  money  against  a  State  where  there  is  no  lien  or 
trust,  a  plain,  naked  demand  for  money,  which  must  be  paid  and  sat- 
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isfied,  either  by  the  appropriation  of  the  money  or  property  of  the 
State,  or  by  exercising  authority  and  control  over  its  legislature 
and  compelling  it  to  act  affirmatively,  it  is  a  very  different  thing 
from  a  proceeding  where  the  remedy  consists  in  restraining  some- 
body from  doing  a  wrong. 

As  I  said,  in  the  case  of  a  controversy  about  boundaries,  when  a 
line  has  been  established  by  this  court  and  a  survey  has  been  made 
and  marked,  then  all  the  courts  of  the  country,  all  the  political 
authorities  of  the  State  that  has  lost  the  county,  as  well  as  all  the 
political  authorities  of  the  United  States,  regard  the  territory  as  con- 
situting  a  part  of  the  State  to  which  it  has  been  awarded.  Congress 
will  include  it  in  the  congressional  districts  of  that  State,  and  in  the 
judicial  districts  of  that  State.  The  Executive  Department  of  the 
United  States,  in  exercising  its  duties  with  regard  to  the  relations 
between  the  general  government  and  the  States,  would  treat  it  as  a 
part  of  that  State,  and  there  is  no  power  anywhere  that  can  undo 
what  this  court  has  done. 

In  cases  like  Kansas  vs.  Colorado,  and  Missouri  vs.  Illinois,  the 
Court  has  jurisdiction,  not  because  it  can  compel  the  State  authori- 
ties to  act  affirmatively,  but  because  it  can  restrain  the  agencies  of 
the  State  from  continuing  their  wrong  doing.  In  cases  involving 
questions  of  boundary,  it  is  the  duty  of  the  State,  as  a  State,  as  a 
political  ©rganization  clothed  with  the  power  and  charged  with  the 
duties  of  government,  to  protect  its  area  from  encroachments  on  the 
part  of  another  State,  and  that  is  done  by  appealing  to  the  original 
jurisdiction  of  this  court  to  establish  the  boundary.  It  is  its  duty 
as  a  State  to  protect  its  people,  against  nuisances  and  the  trespasses 
and  other  wrongs  done  to  them  by  another  State  or  by  its  authority. 
These  are  duties  which  belong  to  a  State  because  it  is  a  State,  be- 
cause it  is  the  guardian  and  the  protector  of  its  people  and  their 
rights,  their  lives,  their  health  and  their  property.  But  when  a  suit 
is  brought  merely  for  the  recovery  of  money,  the  State  stands  exact- 
ly like  an  individual  so  far  as  her  rights  are  concerned ;  and  she  can- 
not recover  money  in  a  case  where  an  individual  cannot  recover 
money  under  the  same  circumstances.  If  the  jurisdiction  is  extend- 
ed to  that  class  of  cases  it  will  be  going  beyond  the  intention  of  the 
framers  of  the  Constitution. 

In  the  case  of  United  States  vs.  North  Carolina,  which  was  a  suit 
to  recover  the  interest  on  bonds,  the  State  appeared  in  the  court, 
and  in  writing  which  was  made  part  of  the  record,  voluntarily  sub- 
mitted to  the  court  the  only  question  there  was  in  the  case.    There 
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was  no  question  of  fact,  and  only  one  question  of  law.  This  court 
lias  held  more  than  once  that  the  right  of  a  State  to  be  exempt  from 
a  suit  is  a  personal  right  which  may  be  waived,  and  North  Carolina 
did  waive  it  in  the  case  referred  to.  In  the  case  of  United  States 
vs.  State  of  Michigan,  the  court  found,  after  an  examination  of  the 
statutes,  that  the  State  of  Michigan  held  certain  funds  and  certain 
tools  and  implements  appertaining  to  the  St.  Mary's  River  Canal  in 
trust  for  the  United  States,  and  so  it  decided  that  it  could  enforce 
the  trust. 

MR.  CONRAD :    That  was  not  by  law,  it  was  by  legal  action. 

MR.  CARLISLE  :  The  court  decided  there  was  a  trust,  and  said 
that,  under  the  act  of  Congress  providing  for  the  construction  of 
the  canal,  the  State  became  a  trustee  for  the  United  States  in  the 
expenditure  of  the  money  for  the  purchase  of  the  property.  In  the 
case  of  South  Dakota  vs.  North  Carolina,  which  is  the  next  case 
relied  on,  there  was  a  lien.  This  court  held — it  was  decided  by  a 
divided  court — that  it  had  original  jurisdiction  to  entertain  that 
suit,  to  the  extent  of  enforcing  the  lien  at  least,  and  it  enforced  the 
lien  by  decree,  and  ordered  a  sale  of  the  stock ;  but  it  expressly  re-- 
served  the  question  as  to  whether  it  could  render  a  judgment  for  the 
deficiency.  His  Honor,  Mr.  Justice  Brewer,  delivered  the  opinion, 
and  he  cited  various  eases  which  showed  the  difficulty  of  proceeding 
in  such  a  matter  as  that,  and  reserved  the  question.  It  was  never  de- 
cided by  the  court,  because  the  parties  settled  the  case  between 
themselves;  so  that,  to  say  the  very  least,  this  question  is  still  open 
in  this  £ourt.  It  is  a  question  which  the  court,  if  it  entertains  jur- 
isdiction, will  have  to  decide  in  this  case  if  it  holds  that  it  will  not 
regard  the  compact  between  the  parties ;  and  if  it  regards  the  com- 
pact, it  will  have  to  compel  the  legislature  of  West  Virginia  to  ad- 
just her  proportion  of  the  public  debt  and  establish  a  sinking  fund 
to  pay  it.  If  it  decides  to  adjudicate  the  case  outside  of  the  compact, 
the  only  decree  that  can  be  rendered  would  be  a  decree  for  money 
to  be  enforced  by  the  ordinary  process  of  execution.  In  view  of  the 
fact  that  the  court  has  considered  this  question  so  often  hereto- 
fore, and  that  it  has  been  so  often  argued  in  previous  cases,  I  have 
attempted  to  do  no  more  than  state  our  position. 

Can  the  court  entertain  this  action  for  an  account?  That  is  the 
only  feature  in  the  case  that  gives  it  the  least  appearance  of  an 
equitable  proceeding.  Virginia  has  all  the  accounts,  and  the  claim 
arises  upon  a  contract,  plain  and  simple.  No  discovery  is  asked  for, 
and  none  is  necessary.    There  are  no  mutual  accounts,  and  I  think 
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it  is  well  settled  that  a  court  of  equity  will  not  entertain  an  action 
for  an  account  in  such  a  case  as  this,  unless  a  discovery  is  necessary. 
If  a  party  cannot  proceed  at  law  because  he  is  not  in  possession  of 
the  information  necessary  to  enable  him  to  do  so,  and  that  informa- 
tion is  in  the  possession  of  his  adversary,  he  may  appeal  to  a  court 
of  equity  to  compel  his  adversary  to  disclose  the  facts ;  and  then  the 
court,  having  obtained  jurisdiction  of  the  case  on  account  of  that 
equitable  ground,  will  proceed  to  decide  the  whole  matter  between 
the  parties.  It  is  stated  in  all  the  elementary  works,  and  sustained 
by  abundant  authorities,  that  there  is  no  jurisdiction  to  orden  an 
accounting  where  there  is  no  mutual  accounts  between  the  parties, 
unless  a  discovery  is  necessary,  except  in  cases  of  trusts,  partner- 
ships and  a  few  others.  Story  says  that  when,  in  such  a  case,  ■  a 
discovery  is  asked  for  and  is  not  granted,  the  court  will  not  order 
an  accounting. 

No  discovery  is  required  here,  and  an  action  at  law  can  be 
brought  for  contribution,  and  a  judgment  at  law  for  the  recovery 
of  the  amount  due  would  be  just  as  effectual  as  a  decree  in  equity. 
This  court  has  held  that  the  mere  fact  that  the  evidence  is  compli- 
cated or  tedious  constitutes  no  ground  for  proceeding  in  equity  on 
a  legal  cause  of  action. 

I  have  not  said  anything  concerning  the  two  Virginia  statutes 
passed  in  1863  under  which  claims  were  made  in  the  bill,  and  I  do 
not  think  it  really  necessary  to  do  so,  because  that  question  has  been 
fully  discussed  by  my  associates  and  by  me  in  the  briefs.  I  will 
say,  however,  that  the  act  of  February  4,  1863,  simply  appropriated 
to  West  Virginia  certain  money,  which,  as  the  court  will  see  from 
the  act  itself,  had  been  previously  collected  from  the  counties  which 
constituted  that  State ;  and  the  act  contains  no  provision  requiring 
West  Virginia  to  account  for  the  money,  or  any  part  of  it.  It  would 
have  been  absurd  to  ask  that  West  Virginia  should  account  for  it, 
because  it  was  her  money.  The  other  act  transferred  to  West  Vir- 
ginia certain  public  properties  located  within  the  boundaries  of  the 
proposed  new  state,  and  declared  that  it  should  be  accounted  for  by 
West  Virginia  ' '  in  the  settlement  hereafter  to  be  made  with  West . 
Virginia."  What  settlement  was  meant?  Undoubtedly  the  act 
referred  to  the  settlement  to  be  made  under  the  compact,  for  that 
was  the  only  one  that  had  been  provided  for.  In  that  settlement 
West  Virginia  was  to  be  charged  with  the  money  expended  within 
her  limits  during  the  time  the  debt  had  existed,  and  with  her  just 
proportion  of  the  ordinary  expenses  and  credited  with  the  money 
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paid,  into  the  treasury  of  the  State  of  Virginia  during  the  same 
period.  Now  the  settlement  which  Virginia  contemplated  by  the  act 
of  February  3,  1863,  was  the  settlement  which  was  to  be  thereafter 
made  with  West  Virginia  under  this  compact ;  and  in  that  settle- 
ment West  Virginia  was  to  be  charged  with  the  money  which  was 
expended  by  Virginia  in  procuring  this  very  property  which  the 
act  turned  over  to  her.  Virginia  now  claims  that  West  Virginia 
should  be  required  to  pay  her  just  proportion  of  the  public  debt, 
which  includes,  of  course,  the  money  expended  for  this  public  prop- 
erty, and  should  pay  for  the  property  besides,  thus  imposing  a  dou- 
ble liability  upon  that  state. 

There  is  another  claim  for  $25,000,000,  including  interest  at  six 
per  cent.,  set  up  in  the  bill,  which,  as  is  shown  by  the  bill,  was  a 
part  of  the  debt  contracted  before  January  1,  1861,  and  is  therefore 
a  part  of  the  same  $33,000,000  of  indebtedness  mentioned  in  the 
first  part  of  the  bill.  It  is  a  part  of  the  debt  which  West  Virginia 
was  to  assume  her  just  proportion  of,  and  it  is  nowhere  alleged  in 
the  bill  that  Virginia  has  paid  that  $25,000,000,  or  a  single  dollar 
of  it,  in  excess  of  her  own  just  share.  It  is  not  even  alleged  that  she 
has  actually  paid  it,  or  any  part  of  it.  The  allegation  is  simply  that 
she  "has  paid  or  retired  it." 

It  appears,  as  the  court  will  see  when  it  examines  the  act  of 
March  6,  1900,  under  which  this  suit  is  brought,  that  the  Attorney 
General  of  Virginia  was  authorized  to  use  the  name  of  the  State 
only  for  one  purpose.  This  court  decided,  in  the  case  of  Texas  vs. 
White,  that  the  Governor  of  a  State  might  authorize  a  suit  to  be 
brought  in  its  name,  but  that  was  an  action  in  which  the  State,  as 
a  State,  was  interested,  not  as  a  trustee,  but  in  her  own  right  ex- 
clusively. While  that  may  be  the  general .  rule,  it  does  not  apply 
here,  because  the  legislature  itself,  which  is  the  supreme  power  in 
a  State,  has  taken  charge  of  this  subject,  and  has  expressly  declared 
for  what  purpose  the  suit  shall  be  brought,  and  has  limited  the  au- 
thority which  it  gave  to  its  officers  to  that  particular  purpose ;  that 
is,  to  the  institution  of  a  suit  to  secure  a  settlement  of  the  claims 
of  the  holders  of  the  certificates.  That  is  plain  on  the  face  of  the 
act.  Ordinarily  this  objection  should  be  taken  by  a  plea  in  abate- 
ment, but  it  appears  on  the  face  of  the  bill,  and  of  course  in  that 
case  it  cannot  be  necessary  to  file  a  plea.  For  instance,  in  a  case 
where  diverse  citizenship  is  necessary  to  confer  jurisdiction,  if  it 
appears  by  the  bill  of  complaint  that  the  litigants  are  citizens  of 
the  same  State,  or,  if  it  does  not  appear  that  they  are  citizens  of 
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different  States,  the  objection  can  be  taken  by  demurrer.  We  sub- 
mit to  the  court  that  the  only  authority  given  for  the  use  of  the 
name  of  the  State  of  Virginia  was  authority  to  use  it  as  trustee, 
and  that  as  trustee  she  cannot  maintain  an  original  action  in  this 
court. 

As  there  are  only  a  very  few  minutes  of  my  time  remaining,  I 
will  not  attempt  to  present  or  discuss  any  other  question  in  the  case. 
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The  evident  purpose  of  the  Virginia  funding  act  of  March  30r 
1871,  was  to  settle  with  the  creditors  for  the  full  amount  which  the 
State  had  decided  was  her  just  share  of  the  old  public  debt,  and  ev- 
ery creditor  who  surrendered  his  original  bond  for  cancellation 
under  the  provisions  of  that  act  understood  that  he  was  being 
paid  in  the  new  bond  all  that  the  State  recognized  her  obligation 
to  pay.  By  presenting  his  bond  for  cancellation  as  required  by  the 
statute,  and  by  accepting  the  certificate  representing  the  remain- 
ing one-third,  he  necessarily  released  the  State  from  any  further 
pecuniary  liability  to  him;  for  all  the  State  agreed  to  do — if  the 
language  of  the  certificate  constitutes  an  agreement — was,  that  the 
unfunded  one-third  "will  be  provided  for  in  accordance  with  such 
"settlement  as  shall  hereafter  be  had  between  the  States  of  Virgin- 
ia and  West  Virginia  in  regard  to  the  public  debt  of  the  State  of 
"Virginia  at  the  time  of  its  dismemberment."  Both  the  act  and 
the  certificate  issued  under  it  provided  that  the  State  should  hold 
the  cancelled  bonds  in  trust  for  the  owners  of  the  certificate 
(Record,  pp.  15;  47-48). 

The  settlement  referred  to  was  to  be  made  between  the  two  States 
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alone,  and.  the  essence  of  the  agreement  was  that  if  anything  should 
be  received  from  West  Virginia  the  holders  of  the  certificates  should 
have  the  benefit  of  it  to  the  extent  of  their  ratable  shares.  If  Vir- 
ginia had  been  suable,  no  action  could  have  been  thereafter  main- 
tained against  her  on  this  agreement  unless  she  had  actually  receiv- 
ed money  in  a  settlement  with  West  Virginia.  Money  so  received 
would  have  been  held  in  trust  by  the  State  for  the  certificate  hold- 
ers ;  and  she  now  suss  in  that  capacity  for  their  exclusive  benefit. 

Unless  Virginia  has  a  valid  claim  in  her  own  right  against  West 
Virginia  for  contribution  independently  of  her  transactions  with 
the  creditors,  she  cannot  maintain  this  action.  It  certainly  cannot 
be  said  that  the  issue  of  certificates  to  which  West  Virginia  was  not 
a  party  could  confer  upon  Virginia  a  greater  or  more  perfect  right 
with  respect  to  the  unfunded  one-third  than  she  would  have  other- 
wise possessed;  and,  in  fact,  it  is  conceded  by  counsel  that  the 
liability  of  West  Virginia  is  in  no  way  affected  by  the  issuance  of 
the  certificates.  Although  counsel  insist  that  Virginia  was  not  re- 
leased from  pecuniary  liability  under  the  act  of  1871,  yet  the  At- 
torney General,  in  his  reply  brief,  says : 

' '  While  the  creditor,  as  the  result  of  this  arrangement,  took 
' '  the  risk  of  such  a  settlement  ever  being  made,  it  was  none 
"the  less  the  duty  of  Virginia  to  do  all  that  she  could,  or  all 
"that  could  be  reasonable  and  fairly  expected  of  her,  to 
"bring  about  and  effect  such  a  setlement;  and,  her  repeated 
"efforts  to  that  end  having  proved  abortive  by  reason  of  the 
' '  failure  of  West  Virginia  to  meet  her  overtures,  this  suit  has 
' '  become  necessary. ' ' 

The  next  funding  act  was  passed  March  28,  1879.  It  provided 
for  the  surrender  and  cancellation  of  the  outstanding  bonds  and  for 
the  issue  of  certificates,  and  expressly  declared  that  "The  accept- 
' '  ance  of  said  certificates  for  West  Virginia 's  one-third  issued  under 
^'this  act  shall  be  taken  and  held  as  a  full  and  absolute  release  of 
"the  State  of  Virginia  for  all  liability  on  account  of  said  cer- 
tificates" (Record,  p.  19).  Notwithstanding  this  plain  provision 
of  the  act,  it  is  contended  in  one  of  the  reply  briefs  that  Virginia 
was  not  released  from  liability  for  the  sums  represented  by  the  cer: 
tificates  issued  under  it.  Of  course,  it  was  not  necessary  to  provide 
that  the  State  should  be  released  from  any  part  of  the  old  bonds, 
because  they  had  all  been  surrendered  to  her  and  cancelled,  and 
no  longer  constituted,  even  apparently,  an  obligation  upon  her  part. 

The  next  act,  which  was  passed  February  14,  1882,  also  provided 
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for  the  surrender  and  cancellation  of  the  outstanding  bonds,  and 
for  the  issue  of  certificates  for  the  unfunded  one-third,  to  be  ac- 
counted for  by  the  State  of  West  Virginia  without  recourse  upon 
"this  commonwealth"  (Record,  pp.  28-29). 

The  next  and  last  funding  act  was  passed  February  20,  1892, 
and  it  also  required  the  surrender  and  cancellation  of  the  outstand- 
ing bonds  and  the  issue  of  certificates  for  the  unfunded  portion 
"to  be  accounted  for  to  the  holder  of  this  certificate  by  the  State  of 
"West  Virginia  without  recourse  upon  this  commonwealth"  (Rec- 
ord, p.  30). 

The  foregoing  references  to  the  statutes  show  the  relation  which 
the  State  of  Virginia  bore  to  the  unfunded  part  of  the  debt  when 
the  joint  resolution  of  March  6,  1894,  was  passed  constituting 
a  commission  to  negotiate  with  West  Virginia,  upon  the  express 
condition,  however,  that  it  should  "in  no  event  enter  into  any  ne- 
' '  gotiations  thereunder  except  upon  the  basis  that  Virginia  is  bound 
"only  for  two-thirds  of  the  debt  of '  the  original  State,  which  she 
"has  already  provided  for  as  her  equitable  proportion  thereof." 
(Record,  p.  40). 

This  was  followed  by  the  act  of  March  6,  1900,  which  authorized 
the  commission  to  take  the  certificates  on  deposit  "upon  an  agree- 
"ment  and  contract  on  the  part  of  the  holders  of  said  certificates 
"that  if  the  said  commission  would  secure  a  settlement  with  West 
"Virginia  with  respect  to  said  certificates,  the  holders  of  said  cer- 
tificates so  deposited  will  accept  the  amount  realized  on  such  set- 
"tlement  from  West  Virginia  on  said  certificates  as  a  full  settle- 
"ment  of '  all  their  claims  thereunder"  (Record,  p.  42).  And  it 
was  further  provided  that  the  commission,  with  the  advice  and  ap- 
proval of  the  Attorney  General,  might  take  such  action  and  insti- 
tute such  proceedings  "on  behalf  of  the  State"  as  might  in  their 
judgment  be  needful  and  proper  to  "bring  about  and  carry  into 
"effect  a  settlement  as  aforesaid;"  but  it  was  expressly  provided 
that  the  owners  of  the  certificates  should  defray  all  the  expenses 
involved  in  connection  with  the  proceedings  "and  the  State  shall 
"not  be  subject  to  any  expense  on  that  account"  (Record.,  p.  42). 

The  contracts  exhibited  with  the  bill,  which  are  set  forth  in  full 
in  oar  original  brief,  show  that  the  holders  of  the  certificates  which 
were  deposited  with  the  commission  agreed  to  all  the*  terms  and  con- 
ditions of  the  acts  last  referred  to ;  and  the  record  shows  that  before 
the  institution  of  this  suit  certificates  to  the  amount  of  $13,173,- 
435.41  had  been  deposited  with  the  commission.     Of  this  amount 
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••$10,851,294.09  were  issued  under  the  act  of  1871  (Record,  p.  89). 
Certificates  held  by  the  State  of  Virginia  or  by  the  commissioners 
of  the  sinking  fund  and  literary  fund  amounting  to  $2,745,462.01 
have  not  been  deposited,  of  which  $2,578,518.68  were  issued  under 
the  act  of  1871  (Record,  p.  90).  If  Virginia  owes  any  part  of  the 
debt  represented  by  these  certificates,  she  owes  it  to  herself  on  ac- 
count of  the  obligations  created  for  her  own  exclusive  benefit,  and 
"West  Virginia  could  in  no  event  be  responsible  for  any  part  of  it. 

The  dissenting  opinion  of  Judge  Staples  in  the  case  of  Antoni  vs. 
Wright,  22  G-rattan  (62  Va.),  p.  838,  and  the  cases  of  Higginbotham 
vs.  Commonwealth,  25  Grattan  (66  Va.),  p.  628,  and  Greenhow  vs. 
Vashon,  81  Va.,  341  are  cited  by  counsel  in  support  of  their  conten- 
tion that  Virginia  was  not  released  by  the  act  of  1871  from  the  obli- 
gation to  pay  the  unfunded  one-third  of  the  debt.  But  an  exam- 
ination of  the  cases  shows  that  no  such  question  was  involved,  or 
could  have  been  involved,  in  either  of  them. 

In  Antoni  vs.  Wright,  decided  in  1872,  the  question  was  as  to  the 
constitutionality  of  the  Virginia  act  of  1872,  repealing  the  provision 
of  the  act  of  March  30,  1871,  which  made  the  coupons  receivable  for 
taxes.  The  court,  in  a  very  able  opinion,  held  that  the  repealing 
act  as  unconstitutional.  Anderson,  J.,  in  delivering  a  concurring 
opinion,  said : 

' '  It  matters  not  whether  the  State  is  released  from  the  one- 
"  third  of  the  debt  or  not ;  if  a  new  bond  had  been  given  for  the 
' '  whole  of  the  debt,  it  would  have  been  a  valid  obligation  for 
"a  valuable  consideration.  Whether  the  State  is  released  or 
"not  for  one-third  of  the  debt,  it  is  very  clear  that  in  this 
"transaction  she  has  only  assumed  to  pay  two-thirds  of  it. 
"And  I  could  not  say  that  she  is  bound  for  any  more.  That 
"question,  though  one  of  great  interest  to  the  State,  is  not 
"involved  in  this  case"  (p.  873). 

We  call  the  attention  of  the  court  also  to  what  was  said  by  the 
court  on  page  840  of  the  report. 

In  Higginbotham  vs.  Commonwealth,  decided  in  1874,  the  ques- 
tion was  whether  the  State  was  bound  under  certain  acts  of  the  leg- 
islature to  pay  dividends  on  the  stock  of  the  James  River  &  Kan- 
awha Company.  It  was  contended  by  the  Attorney  General  for  the 
State  that  the  two  States  were  bound  ratably  to  the  stockholders  for 
the  dividends  agreed  to  be  paid,  and  that  Virginia  was,  therefore,  re- 
leased from  one-third  of  it  by  the  dismemberment.  The  court  ex- 
pressed the  opinion  that  they  were  bound  ratably,  but  that  Virginia' 
was  not  released,  and,  speaking  of  the  State 's  attitude,  said : 
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''By  the  payment  of  the  whole  debt,  an  equity  at  once 
"arises  in  her  favor  to  demand  contribution  from  the  other 
"State  which  she  may  enforce  in  the  United  States  Courts; 
' '  a  right  secured  to  States  but  denied  to  individuals.  She  can 
"not  suffer,  therefore,  by  doing  right.  Virginia  has  not  lost 
"her  identity  by  the  loss  of  forty-eight  counties  and  the  in- 
' '  habitants  thereof. ' ' 

In  the  course  of  its  opinion,  the  court  further  said: 

"It  is  scarcely  necessary  to  add  that  in  what  has  been  said 
' '  above  it  had  not  been  my  purpose  to  express  or  intimate  any 
' '  opinion  as  to  the  respective  rights  and  liabilities  of  the  State 
' '  and  those  of  her  creditors  who  have  accepted  the  provisions 
' '  of  the  act  of  March  30,  1871,  commonly  called  the  funding 
"act.  That  question  is  not  before  us,  even  incidentally,  and 
"no  opinion  is  expressed  thereon"'  (p.  636.) 

There  has  been  no  adjustment  between' the  State  and  the  stock- 
holders who  sued  in  that  action,  as  there  had  been  with  the  holders 
of  the  old  public  debt,  and  therefore  there  was  no  foundation  for 
the 'claim  that  the  State  had  been  released  from  any  part  of  the 
liability  for  dividends.  The  position  assumed  by  the  court  that  West 
Virginia  was  liable  directly  to  the  creditors  for  her  just  proportion 
of  the  debt  is  not  insisted  upon  by  counsel  in  this  case.  On  the 
contrary,  it  is  conceded  that  if  West  Virginia  is  liable  for  contribu- 
tion, it  is  to  Virginia  alone. 

In  1886,  Avhen  the  case  of  Greenhow  vs.  Vashon  was  decided,  the 
entire  personnel  of  the.  court  had  been  changed  as  a  result  of  the 
controversy  over  the  readjustment  of  the  public  debt.  It  was  a 
proceeding  to  compel  the  treasurer  of  the  State  to  receive  coupons 
in  payment  of  taxes,  and  the  court  held  that  he  could  not  be  com- 
pelled to  do  so  because  the  funding  act  of  March  30,  1871,  was  un- 
constitutional and  void ! 

We  think  it  is  clear  that  Virginia  has  been  released  by  the  provis- 
ions contained  in  the  various  funding  acts,  by  the  surrender  and 
cancellation  of  the  bonds,  by  the  acceptance  of  certificates  under  the 
acts,  and  by  the  contracts  entered  into  between  the  creditors  and  the 
commissions ;  but,  even  if  there  had  been  no  formal  or  voluntary 
release,  the  State  has  repeatedly  declared  in  the  funding  acts  and 
in  the  joint  resolution  of  March  6,  1894,  and  the  act  of  March  6. 
1900.  under  ^thich  this  action  is  brought,  that  she  is  not  liable  for 
the  unfunded  one-third  of  the  debt.  These  declarations  amount  to 
a  positive  refusal  to  pay,  or  to  fund,  that  part  of  the  debt,  and  are 
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therefore  equivalent  to  a  direct  repudiation  of  the  State 's  obligation 
to  that  extent. 

Under  these  circumstances,  what  possible  pecuniary  interest  can 
the  State  have  in  the  claims  alleged  against  West  Virginia  ?  But, 
no  matter  whether  Virginia  has  been  released  or  not,  and  no  mat- 
ter whether  she  has  repudiated  the  one-third  or  not,  she  sues  in  this 
action  for  contribution,  and  no  such  suit  can  be  maintained  until 
she  has  actually  paid,  or  in  some  way  settled,  more  than  her  share 
of  what  her  counsel  call  the  ' '  common  indebtedness. ' '  She  has  de- 
cided for  herself,  with  the  consent  of  her  creditors,  what  her  just 
share  was,  and  she  has  neither  paid  nor  extended  anything  in  ad- 
dition. No  authority  has  been  cited,  and  we  are  not  aware  that  any 
exists,  showing  that  one  co-obligor — and  the  States  are  not  co-ob- 
ligors— rcan  maintain  an  action  against  another,  either  at  law  or  in 
equity,  for  contribution,  before  he  has  paid  more  than  his  own  just 
proportion  of  the  joint  indebtedness.  The  only  authority  relied 
.  upon  by  counsel  on  the  other  side  in  support  of  their  contention  on 
this  point  is  1  Spence,  Equity  Jurisprudence,  p.  662  r  but  that 
citation  has  no  bearing  upon  the  question. 

Speaking  of  "the  right  to  sue  for  contribution,  the  author  says : 

' '  If  one  of  several  sureties  paid  the  whole  or  more  than  his 
"proportion  of  the  debt,  he  might,  compel  his  co-surety  to 
"contribute  proportionately  to  the  amount  so  paid.  So  if 
' '  the  original  debtor,  or  one  of  the  parties  liable,  becomes  in- 
"  solvent,  each  of  the  solvent  parties  was  made  to  contribute 
"to  the  obligation  thrown  upon  them." 

He  then  states  what  the  Roman  law  was  upon  the  subject  of 
contribution,  and,  still  speaking  of  that  law,  he  makes  the  following 
statement,  which  is  the  only  quotation  made  by  counsel  on  their 
brief : 

' '  It  was  not  necessary  to  wait  till  some  one  was  damnified 
"by  having  paid  or  having  claim  made  against  him  for  the 
"whole;  a  bill  might  be  filed  to  settle  the  amount  due  from 
"each  individual  of  a  body  liable  to  a  common  burden,  and 
"to  compel  the  payment  bv  each,  of  his  share."  (Original 
"brief, -p.  18.) 

We  have  said  that  there  are  no  co-obligors  in  this  case,  and  that  is 
conceded  by  counsel  on  the  other  side.  The  bill  is  not  framed  upon 
the  theory  that  West  Virginia  was  ever  bound  to  the  holders  of 
the  old  bonds,  or  that  she  is  now  bound  to  the  holders  of  the  certi- 
ficates issued  by  the  State  of  Virginia,  either  as  a  co-obligor  or 
otherwise.    The  claim  is  made  against  her  by  Virginia  alone,  and  it 
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has  been  argued  throughout  the  case  that  the  indebtedness  is  to  her. 
If  the  old  bonds  had  been  secured  by  a  lien  upon  the  public  property 
situated  in  the  new  State,  or  by  a  pledge  of  the  revenues  to  be 
derived  from  the  people  or  territory  embraced  in  the  new  State,  it 
might  have  been  contended  that  there  was  a  direct  liability  to  the 
creditors  upon  the  part  of  West  Virginia;  but  such  was  not  the  case. 
The  bonds  of  a  State,  as  this  court  has  often  said,  are  secured  only 
by  a  pledge  of  its  honor  and  good  faith;  and  Virginia  is  still  the 
same  State  that  isued  and  sold  the  bonds.  It  cannot  be  necessary  to 
make  an  argument  to  show  that  neither  this  court  nor  any  other  has 
power  to  exonorate  her  from  any  part  of  her  liability.  Even  if  such 
a  power  existed  in  any  court,  the  creditors  whose  claims  would  be 
extinguished  by  the  exoneration  would  be  indispensible  parties. 

It  is  now  contended  by  counsel  for  the  plaintiff  that  there  never 
was  a  compact  between  the  two  States  with  reference  to  the  old 
public  debt,  and  that  no  consent  to  the  formation  of  the  new  State 
was  ever  given  by  the  legislature  of  Virginia ;  and  it  is  said  that  the 
question  as  to  the  existence  of  the  compact  cannot  be  relied  upon  by 
the  defendant  State  in  this  argument  because  it  is  not  specifically 
stated  as  one  of  the  grounds  of  demurrer.  The  compact  is  set  forth 
in  the  bill  (pp.  4-6),  and  one  of  the  separate  grounds  of  demurrer  is 
that  the  court  has  no  jurisdiction  to  hear  and  determine  the  cause, 
which  necessarily  requires  it  to  ascertain  the  foundation  and  charac- 
ter of  the  claim  asserted  and  the  nature  and  extent  of  the  remedy 
sought  by  the  plaintiff.  The  office  of  a  demurrer  is  to  present  to 
the  court  the  legal  and  equitable  questions  arising  upon  the  face  of 
the  pleading — not  to  argue  them — and  one  of  the  questions  present- 
ed by  the  demurrer  in  this  case  is  whether,  if  the  compact  is  valid, 
the  court  has  power  to  enforce  it  according  to  its  terms. 

We  do  not  propose  to  reargue  the  question  as  to  the  existence  of 
the  compact  or  to  discuss  the  validity  of  the  Virginia  act  of  May  13, 
1862,  consenting  to  the  formation  of  the  new  State  and  asking  its 
admission  into  the  union  under  the  constitution  which  had  then  been 
framed.  The  compact  itself  was  entered  into  by  the  sovereignty 
conventions  of  the  two  States  and  consented  to  by  Congress  in  ac- 
cordance with  the  provisions  of  Clause  3  of  Section  10  of  Art.  1  of 
the  constitution  of  the  United  States,  and  all  that  was  required  of 
the  legislature  of  Virginia  by  Clause  1  of  Section  3  of  Art.  10  of  the 
constitution  was  that  it  should  give  its  consent,  not  to  the  compact, 
but  to.  the  formation  of  the  new  State  out  of  a  part  of  the  territory 
of  the  old  State. 
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Counsel  claim  in  the  reply  briefs  that  the  ordinance  of  the  Wheel- 
ing Convention  requiring  West  Virginia  to  assume  a  just  proportion 
of  the  debt  and  prescribing  the  method  of  ascertaining  it  is  binding 
upon  that  State,  but  deny  that  the  conditions  upon  which  the  propo- 
sition was  accepted  are  binding  upon  Virginia  (Mr.  Conrad's  brief, 
pp.  22-23).  We  insist  that  the  compact  is  binding  as  a  whole  or  it 
is  not  binding  at  all,  and  that  the  act  of  the  Virginia  legislature, 
passed  May  13,  1862,  while  it  was  not  necessary  to  the  validity  of 
the  compact,  constituted  a  ratification  of  it  by  that  body.  Without 
this  act  the  State  of  West  Virginia  could  not  have  been  constitution- 
ally formed  or  admitted  into  the  union,  whether  there  was  a  com- 
pact or  not. 

Congress  never  passed  but  one  act  providing  for  the  admission  of 
the  State  into  the  union,  and  when  it  Avas  afterwards  actually  admit- 
ted by  the  proclamation  of  the  President,  the  constitution  which 
Congress  had  already  approved  had  not  been  altered  in  the  slightest 
respect  so  far  as  it  related  to  the  compact  between  the  two  States. 
The  only  change  that  had  been  made,  or  that  was  required  to  be 
made,  by  Congress,  was  in  relation  to  the  institution  of  slavery. 

But  it  is  now  argued  that  the  compact  between  the  two  States  has 
been  abrogated  by  the  omission  of  the  State  of  West  Virginia  to 
include  in  the  constitution  of  1872  the  same  provision  in  regard  to 
the  old  public  debt  that  was  contained  in  the  constitution  of  1862 
under  which  the  State  was  admitted  into  the  union;  but,  notwith- 
standing this  contention,  it  is  still  insisted  by  counsel  that  West 
Virginia  became  liable  and  is  now  liable  for  a  just  proportion  of 
the  debt  as  provided  in  the  Wheeling  ordinance,  and  which  it  is 
claimed  constituted  a  pari  of  the  compact.  The  entire  compact  was 
that  the  new  State  should  take  upon  itself  a  just  proportion  of  the 
public  debt,  to  be  ascertained  by  charging  to  it  all  the  State  ex- 
penditures within  its  limits,  and  a  just  proportion  of  the  ordinary 
expenses  of  the  State  G-overnment  since  any  part  of  the  debt  was 
contracted,  and  deducting  therefrom  the  moneys  paid  into  the  treas- 
ury of  Virginia  from  the  counties  included  within  the  new  State 
during  that  period,  and  that  the  legislature  of  West  Virginia  should 
ascertain  the  same  as  soon  as  practicable  and  provide  for  its  liqui- 
dation by  a  sinking  fund  sufficient  to  pay  the  accruing  interest  and 
to  redeem  the  principal  within  thirty-four  years. 

This  compact  was  entered  into  by  the  sovereignty  conventions  of 
the  two  States.  In  one  the  proposition  was  made  in  the  form  of  an 
ordinance,  and  in  the  other  it  was  accepted  in  the  form  of  a  con- 
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stitutional  provision;  and  then  it  was  consented  to  by  Congress, 
and  thus  became  an  absolute  and  permanent  obligation  of  the  two 
States,  which  neither  of  them  could  thereafter  abrogate  or  alter.  It 
was  not  necessary  for  West  Virginia  to  repeat  in  a  subsequent  con- 
stitution the  terms  upon  which  she  had  accepted  Virginia's  propo- 
sition, and  upon  which  the  compact  had  been  concluded  with  the 
consent  of  Congress.  The  compact  itself  provides  that  the  new  State 
shall  assume  a  just  and  equitable  proportion  of  the  debt,  and  that 
the  Legislature  of  that  State  shall  ascertain  what  that  proportion  is, 
and  establish  a  sinking  fund  sufficient  to  pay  the  interest  and  redeem 
the  principal  in  thirty-four  years.  The  latter  part  of  the  compact 
is  as  binding"  upon  the  two  States  now  as  it  ever  was.  The  legis- 
ture  of  West  Virginia  has  not  been  abolished ;  it  still  exists  and  pos- 
sesses full  power  to  provide  for  the  ascertainment  and  payment  of 
the  State's  just  proportion  of  the  debt  in  accordance  with  the  stip- 
ulations of  the  compact  between  the  parties.  The  State  of  Virginia 
has  not  heretofore  supposed  that  West  Virginia  had  extinguished 
her  obligation  to  assume  and  pay  a  just  proportion  of  the  debt, 
or  that  she  could  do  so ;  but  if  the  argument  now  made-  is  sound, 
she  has  done  so  by  merely. omitting  a  part  of  the  compact  from  her 
constitution. 

The  act  of  Congress  admitting  the  State  into  the  union  and  there- 
by, as  this  court  has  held,  giving  the  consent  of  that  body  to  the 
compact,  is  a  law  of  the  United  States  enacted  in  pursuance  of  the 
constitution,  and  is  therefore  the  supreme  law  of  the  land ;  and  the 
compact  itself  constitutes  a  part  of  that  law.  Penna.  vs.  Wheeling 
Bridge  Co.,  13  Hoiv.  185.  No  State  can  abolish  it  or  change  it,  even 
by  an  affirmative  act,  much  less  by  a  mere  omission  to  repeat  it  in. 
her  constitution  or  statutes. 

It  is  true,  as  stated  in  one  of  the  reply  briefs,  that  nearly  forty- 
four  years  have  passed  since  the  compact  was  made,  but  it  is  also 
true  that  Virginia  has  repudiated  it  ever  since  1871;  and,  although 
she  has  in  her  own  exclusive  possession  all  the  accounts  and  vouch- 
ers necessary  to  effect  a  settlement,  she  has  never  presented  to  West 
Virginia  any  account,  or  even  part  of  an  account,  which  would  en- 
able the  Legislature  of  that  State  to  take  any  action  in  accordance 
with  the  Wheeling  ordinance.  It  will  be  time  enough  for  Virginia 
to  make  complaint  against  West  Virginia  when  she  has  furnished 
that  State  with  such  an  account  or  statement  as  will  enable  her  Leg- 
islature, or  a  commission  appointed  by  it,  to  ascertain  the  amount 
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claimed,  in  the  manner  prescribed  by  the  Wheeling  ordinance,  which 
was  Virginia's  own  chosen  method  of  adjustment. 

The  reference  to  the  fact  that  this  court  entertains  jurisdiction 
of  appeals  from  the  Court  of  Claims  involving  demands  for  money, 
and  renders  judgment  in  such  cases,  is  of  no  consequence  in  this  dis- 
cussion, because  Congress  has  by  statute  not  only  consented  that  the 
United  States  might  be  sued  on  such  claims,  but  has  expressly  au- 
thorized judgments  to  be  rendered  and  directed  their  payment  by 
the  Secretary  of  the  Treasury  out  of  the  general  appropriations. 

Act  of  March  3,  1863,  Ch.  92,  sec.  7;  12th,  Stat.  766;  Act  of  Sep- 
tember 30,  18.90,  Ch.  1126,  sec.  1. 

The  case  of  Garter  vs.  State,  42  La.  Ann.,  930,  quoted  from  in 
the  original  brief  of  counsel  for  plaintiff,  is  not  at  all  in  conflict 
with  our  contention  in  the  case  at  bar.  That  was  a  proceeding  to 
subject  money  belonging  to  the  State  to  the  satisfaction  of  a  judg- 
ment previously  obtained,  and  the  court  decided  that  it  had  no 
power  to  do  so,  although  the  legislature  had  authorized  the  institu- 
tion of  the  action  in  which  the  judgment  was  rendered.  In  the 
course  of  its  opinion,  the  court  said: 

' '  The  incidents  and  appurtenances  of  ordinary  jurisdiction 
''have  no  application  to  a  case  like  this.  Undoubtedly  juris- 
diction granted  to  render  judgments  between  parties  sub- 
"  ject  to  judicial  power  and  control  implies  power  to  execute 
"such  judgment.  But  the  sovereign  is  not  subject  to  judicial 
' '  power  and  control  except  just  so  far  as  is  consented  thereto ; 
"the  moment  the  limit  of  that  consent  is  reached,  the  judi- 
ciary must  instantly  halt." 

But  it  is  said  by  counsel  that  this  court  can  afford  adequate  relief 
because  it  can  ascertain  and  declare  West  Virginia's  proportion  of 
the  debt,  and  that  this  will  operate  to  exonerate  Virginia  from  any 
further  liability  on  account  of  the  indebtedness.  The  adjudication 
would  have  no  such  effect ;  on  the  contrary,  if  Virginia  is  now  liable, 
as  her  counsel  contend,  the  effect  of  such  adjudication  would  be 
simply  to  fix  the  amount  of  her  liability,  but  with  no  judgment  or 
decree  for  its  payment.  How  that  could  afford  any  relief  to  Vir- 
ginia in  any  respect,  or  to  her  creditors,  we  are  unable  to  see. 

While  we  do  not  consider  it  necessary  to  add  anything  to  the  ar- 
gument heretofore  made  on  that  part  of  the  demurrer  which  raises 
the  question  of  multifariousness,  it  is  proper  to  say  that  we  do  not 
controvert  any  of  the  propositions  stated  in  Hogg's  Eq.  Proc,  which 
is  relied  upon  by  counsel  for  plaintiff.  They  are  in  accord  with  the 
authorities  cited  by  us. 
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Counsel  quote  from  Mitford's  PL,  p.  399,  to  show  that  there  can 
be  no  misjoinder  unless  the  parties  have,  or  may  have,  conflicting 
interests  in  the  suit,  or  unless  some  of  them  have  no  interest  in  the 
suit.    What  the  author  says,  is : 

"If  the  plaintiffs  actually  have,  or  may  have,  conflicting 
"interests  in  regard  to  the  object  of  the  suit,  or  if  any  or 
"either  of  them  have  no  interest  in  the  subject-matter  of  the 
"suit,  there  is  a  misjoinder.  But  to  be  free  from  the  objec- 
tion of  misjoinder  it  is  not  necessary  that  a  co-plaintiff 
"should  have  an  identity  of  interest." 

They  also  refer  to  Daniels'  Chancery,  pp.  301-2,  to  show  that  an 
auctioneer  may  be  joined  with  the  vendor  in  a  suit  against  a  pur- 
chaser, but  they  omit  to  state,  or  quote,  the  reason  given  by  the  au- 
thor, which  is  — 

"because  the  auctioneer  has  an  interest  in  the  contract,  and 
' '  may  bring  an  action  upon  it ;  he  is  also  interested  in  being 
"protected  against  the  legal  liability  he  has  incurred  in  an 
"action  bv  the  purchaser  to  recover  the  deposit"  (pp.  301- 

2). 

He  then  says : 

"Upon  a  similar  principle  in  eases  where  all  the  plaintiffs 
"have  an  interest  in  the  subject  of  the  suit  but  their  inter- 
' '  ests  are  distinct  and  several,  they  will  not  be  allowed  to  sue 
"together  as  co-plaintiffs"  (p.  302). 

It  is  not  usual  to  embody  the  speech  of  an  advocate  in  a  bill  in 
chancery,  and.  thus  require  the  defendant  to  admit  on  demurrer  the 
truth  of  the  statements  contained  in  it ;  yet  that  course  has  been  pur- 
sued in  the  present  case,  and  the  counsel  on  the  other  side  quote 
from  the  speech  of  Mr.  Harrison  to  show  that  the  ultimatum  con- 
tained in  the  joint  resolution  of  March  6,  1894,  had  been  abandoned 
by  Virginia  in  1900.  All  that  we  can  say  in  response  to  this  is  that 
the  gentleman  who  made  the  speech  had  no  authority  from  the 
State  of  Virginia  to  propose  or  agree  to  any  settlement  except  up- 
on the  basis  that  the  share  of  the  State  was  only' two-thirds  of  the 
debt.  An  examination  of  the  act  of  March  6,  1900,  will  show  that 
its  preamble  reaffirms  the  position  which  the  State  of  Virginia 
had  previously  taken  with  respect  to  the  extent  of  West  Virginia's 
obligation  for  one-third  of  the  debt,  and  that  it  does  not  repeal  or 
modify  any  part  of  the  joint  resolution  of  March  4,  1894,  but  mere- 
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ly  authorizes,  the  commission  to  receive  the  certificates  on  deposit 
and  to  "take  such  action  and  institute  such  proceedings  on  behalf 
of  the  State  as  may  in  the  judgment  of  the  Commission  and  the  At- 
torney General  be  needful  and  proper  to  protect  the  interests  of  the 
State  and  bring  about  and  carry  into  effect  a  settlement  as  afore- 
said. "  Under  this  act  the  commission  had  no  power  to  settle  by 
negotiation  except  upon  the  basis  that  Virginia  had  paid  her  full 
share — two-thirds — but  it  was  authorized  to  sue  for  a  settlement  for 
the  benefit  of  the  certificate  holders,  and,  of  course,  if  less  than  one- 
third  should  be  recovered  from  "West  Virginia  in  the  suit;  they  had 
the  power  to  receive  it  for  distribution  among  the  beneficiaries  under 
the  contract  made  with  them.  - 
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DEMURRERS  TO  THE  BILL. 


The  bill  is  not  demurrable  on  the  ground  of  multifariousness, 
either  because  of  uniting  any  two  or  more  distinct  and  separate 
matters  or  grounds  for  equitable  jurisdiction,  or  upon  the  alleged 
ground  that  it  blends  in  the  same  bill  two  causes  of  action,  one  of 
which  is  of  equitable  and  the  other  of  legal  cognizance. 
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( 1 )  None  of  the  grounds  for  equitable  relief  shown  by  the  bill  are 
distinct  and  separate  and  independent  of  the  other  grounds  assigned 
in  the  bill  for  the  relief  prayed.  All  of  the  demands  for  relief 
shown  by  the  bill  are  intimately  connected  with  each  other  and  are 
properly  to  be  considered  in  stating  any  account  and  making  any 
settlement  between  the  two  States. 

It  cannot  be  fairly  contended  that  any  item  of  charge  against 
West  Virginia  suggested  by  the  bill  is  not  a  proper  item  to  be 
brought  into  any  statement  which  shall  fairly  ascertain  the  true 
state  of  accounts  between  the  parties  and  the  amount  which  xthe 
plaintiff  is  equitably  entitled  to  recover  from  the  defendant. 

It  is  manifest  that  the  equity  for  contribution  and  the  equity 
for  exoneration,  to  which  the  bill  plainly  shows  that  the  plaintiff  is 
entitled,  are,  for  the  purposes  and  with  reference  to  all  the  legiti- 
mate objects  of.  this  suit,  so  associated  together  and  so  connected 
with  each  other  that  it  would  be  impossible  for  the  court  to'  give 
complete  relief,  and  to  ascertain  the  amount  for  which  the  plaintiff 
has  a  just  claim  against  West  Virginia  without  bringing  all  of  these 
matters  into  the  account. 

It  would  be  impossible  fairly  and  justly  to  state  the  account  be- 
tween these  parties  without  bringing  into  it  the  sums  with  which 
West  Virginia  is  justly  chargable  on  account  of  the  moneys  and 
property  constituting  integral  parts  of  the  assets  of  the  undivided 
State  which  West  Virginia  has  received  under  the  acts  of  the  re- 
stored government  of  Virginia  passed  in  1863. 

(2)  But  if,  applying  rigidly  an  extreme  technical  rule  of  plead- 
ing, it  could  be  claimed  that  the  demand  which  Virginia  has  a  right, 
as  shown  by  paragraph  viii  of  her  bill,  to  make  of  the  defendant  im- 
ports of  legal  cause  of  action,  and  could  not  for  any  reason  be  prop- 
erly cognizable  by  a  court  of  chancery  in  making  a  final  settlement 
between  the  parties  to  this  cause,  then,  according  to  the  rule  of  com- 
mon sense  and  common  justice,  well  settled  by  the  authorities,  the 
averment  of  such  a  cause  of  action  in  the  bill  will  not  be  fatal  to 
the  maintenance  of  the  suit,  but  will  be  treated  as  surplusage  by  a 
court  of  equity,  and  either  ignored  in  its  consideration  of  the  case 
or  will  be  by  amendment  stricken  from  the  bill  without  prejudice. 

We  are  saved  any  necessity  for  any  further  discussion  of  this 
phase  of  the  argument  of  defendant's  counsel  by  the  admirable 
statement  of  the  law  governing  this  subject,  accurately  expressed  in 
the  work  upon  "Equity  Procedure"    of  which  the  learned  counsel, 
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Mr.  Charles  E.  Hogg,  who  opened  the  oral  argument  for  West  Vir- 
ginia and  is  upon  her  brief,  is  the  author. 

The  principles  governing  this  subject,  as  stated  in  Hogg's  Equity 
Procedure,  edition  of  1903.  vol.  1,  sec.  136,  furnish  a  conclusive  an- 
swer to  the  elaborate  argument  of  the  counsel  for  the  defendant  up- 
on this  branch  of  the  case  and  are  as  follows : 

"Sec.  136.  Courts  of  equity  have  declined  to  announce 
a  general  rule  applicable  to  all  cases  of  multifariousness, 
being  guided  by  considerations  of  convenience  in  each  partic- 
ular case  rather  than  by  any  absolute  rule.  But  there  are 
certain  cardinal  principles  which  have  been  established  by  re- 
peated and  numberless  decisions  in  the  court  of  equity,  and 
if  borne  in  mind  it  will  seldom  if  ever  be  found  difficult  to  de- 
termine whether  multifariousness  exists  in  the  particular 
case. 

"As  to  what  these  particulars  are,  all  the  adjudged  cases 
agree. 

"From  the  numerous  decisions  relating  to  this  matter,  a 
few  of  which  are  cited  in  the  foot-notes,  the  following  prin- 
ciples may  be  safely  declared  to  govern  in  questions  of  this 
character : 

"1.  A  bill  will  always  be  deemed  multifarious  where  sev- 
eral matters  joined  in  the  bill  against  one  defendant  are  so 
entirely  distinct  and  independent  of  each  other  that  the  de- 
fendant will  be  compelled  to  unite  in  his  answer  and  defense 
different  matters  wholly  unconnected  with  each  other,  and 
as  a  consequence  the  proofs  applicable  to  each  would  be  apt 
to  be  confounded  with  each  other,  and  great  delay  might  be 
occasioned  respecting  matters  ripe  for  hearing  by  waiting 
for  proofs  as  to  some  other  matters  not  ready  for  hearing. 

"2.  It  will  be  treated  as  multifarious  where  there  is  a  de- 
mand of  several  matters  of  a  wholly  distinct  and  independent 
nature,  in  the  same  bill,  rendering  the  proceedings  oppressive 
because  it  would  tend  to  load  each  defendant  with  an  unnec- 
essary burden  of  costs  by  swelling  the  pleadings  with  the 
statement  of  the  several  claims  of  the  other  defendant  or  de- 
fendants with  which  he  has  no  connection. 

"3.  A  bill  against  two  or  more  defendants  will  be  re- 
garded as  multifarious  which  also  embodies  a  separate  and 
distinct  claim  against  one  of  the  defendants  only. 

"4.  A  bill  will  not  usually  be  regarded  as  multifarious 
when  the  matters  joined  in  the  bill,  though  distinct,  are  not 
absolutely  independent  of  each  other,  and  it  will  be  more 
convenient  to  dispose  of  them  in  one  suit. 

"5.  A  blending  of  two  causes  of  action  in  the  same  bill, 
one  of  which  is  of  equitable  cognizance  and  the  other  legal, 
will  not  render  a  bill  multifarious,  as  the  latter  will  be  treated 


396  COMMONWEALTH  OF  VIRGINIA   V». 

as  mere  surplusage  and  stricken  from  the  bill  and  the  cause 
retained  as  to  the  equitable  ground  of  the  suit."  (Italics, 
here  and  elsewhere,  ours.) 

These  propositions  are  amply  supported  by  the  authorities  cited 
by  the  learned  author  and  by  the  following : 

Story's  Eq.  PL,  sees.  271-278,  280,  284,  531,  532. 

Mitf.,  Eq.  PL,  by  Jeremy,  181,  182,  notes  a  and  b. 

Atty.  Gen.  vs.  Merchant  Tailors  Company  (1883),  1  Milne 

and  Keene's  Chy.  R.,  189,  191,  194. 
Campbell  vs.  Mackey,  1  Mylne  &  Craig  Chy.  E,.,  622. 

II. 

The  next  ground  of  objection  to  the  bill  urged  by  defendant's 
counsel,  which  I  will  notice,  is  that  the  plaintiff  has,  as  they  allege, 
-no  interest  in  the  subject  matter  of  the  controversy  and  asks  no 
substantive  relief  for  herself. 

This  position  of  opposing  counsel  is  based  upon  an  extraordinary 
misapprehension  of  the  bill. 

(a)  The  bill  shows  that  the  plaintiff  has  a  very  large  direct  claim 
against  the  defendant  because  of  the  fact  that  the  plaintiff  has  paid 
off  and  satisfied  in  full  obligations  and  evidences  of  indebtedness 
of  the  undivided  State,  including  interest  from  the  dates  of  payment 
of  the  several  items  constituting  said  demand,  considerably  in  ex- 
cess of  $25,000,000,  and  that  for  this  Virginia  has  a  just  claim 
against  West  Virginia  for  contribution  to  the  extent  of  West  Virgin- 
ia 's  equitable  liability  therefor. 

See  paragraph  XVI,  page  9  of  the  bill. 

(b)  The  bill  shows  that  it  is  not  true  in  fact,  as  counsel  argued, 
that  Virginia  has  been  released  in  respect  to  the  unfunded  portion 
of  the  bonds  of  the  original  State  deposited  with  her  under  the  act 
of  1871  and  amounting,  as  appears  from  the  exhibits  printed  at 
pages  73  and  90  of  the  bill,  to  $12,703,451.79,  with  interest  on  the 
principal  sum  thereof  from  July  1,  1871.  As  to  this  portion  of  the 
old  debt  of  the  State,  Virginia  has  never  been  released,  and  her  own 
highest  court,  in  Greenhow  vs.  Vashon,  81  Va,,  342-343,  has  so  de- 
clared. In  that  case  Judge  Richardson,  delivering  the  opinion  of 
the  court,  quoting  with  approval  the  dictum  of  Judge  Staples  in 
Antoni  vs.  Wright,  22  Graft.,  864-5,  says : 

"It  is  said  that  the  creditor  has  released  one-third  of  his 
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debt.  I  do  not  so  understand  it,  and  I  will  hazard  the  asser- 
tion the  creditor  does  not  so  construe  the  law.  If  this  was 
the  intention  of  the  framers  of  the  act  they  have  adopted  an 
obscure  and  equivocal  mode  of  expressing  a  plain  and  simple 
agreement.  The  creditor  surrenders  his  bond  and  obtains  a 
new  one  for  two-thirds  of  his  debt,  and  coupons  for  the  in- 
terest. For  the  remaining  one-third  the  bond  is  held  in  trust 
by  the  State,  and  a  certificate  is  given  him  stating  that  pay- 
ment will  be  provided  for  in  accordance  with  such  settlement 
as  may  be  made  with  West  Virginia.  If  that  State  is  faith- 
ful to  the  obligations  resting  upon  her  the  creditor  will  re- 
ceive the  other  two-thirds  also.  On  the  other  hand,  if  she  re- 
pudiates these  obligations  there  is  no  agreement  or  under- 
standing absolving  the  State  from  the  payment  of  the  whole 
debt  as  hef ore  the  passage  of  the  funding  bill. ' ' 

And  the  Supreme  Court  of  Appeals  of  Virginia,  in  Higginbotham 
vs.  The  Commonwealth,  25  Gratt.,  627,  expressed  substantially  the 
same  opinion.  This  ought  to  be  conclusive  of  this  particular  ques- 
tion for  the  purposes  of  this  demurrer. 

But,  independently  of  said  decisions,  we  assert  with  absolute  con- 
fidence in  the  unquestionable  correctness  of  the  proposition,  that  it 
is  impossible  to  read  the  act  of  March  30,  1871,  and  particularly  sec- 
tion 3  of  said  act,  found  at  pages  14  and  15  of  the  bill,  without  see- 
ing not  only  that  Virginia  is  not  released,  but  that  she  has  solemnly 
contracted  that  payment  of  said  unfunded  one-third,  with  the  inter- 
est due  thereon,  "will  be  provided  for  in  accordance  with  such  set- 
tlement as  shall  hereafter  be  had  between  the  States  of  Virginia  and 
"West  Virginia  in  regard  to  the  public  debt  of  the  State  of  Virginia 
existing  at  the  time  of  its  dismemberment. ' ' 

3V;  ^v*  -v?  •??  '.\;  ■?!'  ^  %"? 

The  manifest  effect  of  the  transaction  was  to  continue  in  full  force 
the  liability  upon  the  unfunded  third  of  each  of  the  bonds  so  depos- 
ited, both  as  against  Virginia  and  against  West  Virginia,  the  only 
concession  that  the  creditor  made  being  that  payment  could  not  be 
expected  or  required  of  Virginia  until  a  settlement  should  be  had 
'between  the  two  States. 

While  the  creditor,  as  the  result  of  this  arrangement,  took  the  risk 
of  such  a  settlement  ever  being  made,  itwasnone  the  less  the  duty  of 
Virginia  to  do  all  that  could  be  reasonably  and  fairly  expected  of 
her  to  bring  about  and  effect  such  a  settlement ;  and,  her  repeated 
efforts  to  that  end  having  proved  abortive  by  reason  of  the  failure 
of  West  Virginia  to  meet  her  overtures,  this  suit  has  become  neces- 
sary. 
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Her  equity  to  maintain  this  suit  in  respect  to  the  $12,700,000  of 
unfunded  bonds  deposited  with  her  under  the  act  of  1871  is  based 
upon  her  right  to  exoneration  to  the  extent  of  West  Virginia's  lia- 
bility upon  the  indebtedness  represented  by  those  bonds. 

By  reason  of  the  contract  which  her  creditors  have  made  with  her, 
she  has  a  further  interest  in  maintaining  this  suit,  viz.,  to  obtain 
complete  exoneration  in  respect  to  those  unfunded  bonds  as  to 
which  she  has  been  in  no  sense  released,  but  can  only  be  released  by 
an  adjudication  of  this  court  against  West  Virginia  ascertaining 
West  Virginia's  aliquot  liability  on  account  of  the  said  indebted- 
ness. 

(c)  Nor  is  it  true  in  any  sense  that  Virginia  has  in  any  degree 
impaired  her  right,  to  maintain  this  suit  because  she  has  agreed  to 
turn  over  to  her  creditors  entitled  thereto  the  ratable  proportion  of 
any  amount  which  she  may  obtain  from  West  Virginia  assignable  to 
the  holders  of  the  unsatisfied  obligations  of  the  undivided  State. 

It  cannot  in  any  court  of  conscience  impair  a  plaintiff's  right  to 
equity  because  her  bill  shows  that  it  is  her  purpose  to  do  equity. 

Any  recovery  from  West  Virginia  will,  by  the  terms  of  Virginia 's 
contract  with  the  representatives  of  the  creditors  of  the  undivided 
State  be  ratably  apportioned  among  all  of  the  holders  of  the  ante- 
bellum obligations  of  the  original  State,  including  Virginia  as  now 
constituted.  The  creditors  other  than  Virginia  will  receive  their 
pro  rata  share  of  such  recovery  in  entire  exoneration  of  Virginia, 
and  Virginia  will  receive  or  retain  the  pro  rata  share  of  such  re- 
covery assignable  to  the  obligations  and.  evidences  of  indebtedness 
of  the  original  State  which  she  has  paid  in  full,  by  way  of  equitable 
contribution  to  her. 

It  will  be  apparent  from  an  examination  of  the  contract  between 
Virginia  and  the  committee  representing  the  certificates  which  she 
has  issued,  and  which  in  turn  represent  the  unsatisfied  obligations 
of  the  undivided  State,  that,  while  the  arrangements  which  Vir- 
ginia has  made  with  the  common  creditors  or  their  representatives' 
for  her  protection,  and  for  their  protection,  with  a  view  to  their  pay- 
ment, and  to  her  payment,  and  to  her  exoneration,  enure  alike  to  her 
benefit  and  to  the  benefit  of  the  common  creditors,  West  Virginia  is 
not  in  the  slightest  degree  prejudiced,  nor  are  her  interests  or  rights 
to  any  extent  impaired  by  reason  of  any  of  these  arrangements. 

There  were  different  stipulations  in  the  certificates  issued  under 
the  act  of  1879,  1882,  and  1892,  in  reference  to  the  settlement  of  the 


STATE  OF  WEST  VIRGINIA.  399 

public  debt  of  Virginia,  but  they  do  not  impair  Virginia's  right  to 
maintain  this  suit. 

III. 

With  strange  persistency  counsel  for  West  Virginia  insist  that 
jurisdiction  has  not  been  conferred  upon  this  court  by  the  judiciary 
clauses  of  the  Federal  Constitution  over  controversies  between  two 
or  more  States  involving  directly  or  indirectly  a  demand  for  the 
payment  of  money. 

Their  contention  is  that — 

Jurisdiction  imports  power  not  only  to  decide,  but  to  grant  ade- 
quate relief,  and — 

That  this  court  is  powerless  to  give  adequate  relief  to  the  plain- 
tiff upon  the  case  stated  by  her,  and — 

That  therefore  this  court  can  have  no  jurisdiction  of  this  cause. 

We  have  shown  in  our  brief,  already  filed,  for  the  plaintiff:  that 
this  question  has  been  repeatedly  adjudicated  in-  this  court,  against 
defendant 's  contention,  in  cases  so  analogous  to  the  case  at  bar  that 
it  is  impossible  to  distinguish  them  upon  any  ground  of  principle  as 
to  this  particular  question. 

But  we  have  a  further  sufficient  reply  to  make  to  this  contention. 

The  proposition  of  opposing  counsel  rests  upon  the  assumption 
that  this  court  cannot  give  adequate  relief. 

That  is  hot  true.  The  court  can  give  all  the  relief  that  is  in  the 
nature  of  things  appropriate  to  the  case  and  all  that  is  prayed  for 
by  the  bill. 

It  can  cause  the  account  between  the  two  States  to  be  stated  and 
an  ascertainment  and  an  adjudication  of  the  equitable  proportion  of 
the  public  ante-bellum  debt  of  Virginia  to  be  borne  by  West  Vir- 
ginia to  be  had,  and  upon  confirming  the  report  made  by  its  master 
in  chancery  can,  and  will,  adjudge  and  decree  the  amount  which 
West  Virginia  is  equitably  bound  to  pay  on  account  of  the  common 
indebtedness  of  the  original  State. 

This,  as  is  shown  by  the  bill  and  pointed  out  in  our  former  brief, 
not  only  will  give  Virginia  adequate,  but  will  accord  her  complete, 
relief,  because  it  will  operate  to  exonerate  her  from  any  further 
liability  on  acount  of  that  indebtedness  to  the  extent  already  plainly 
shown. 

In  further  reply  to  this  branch  of  argument  of  defendant 's  coun- 
sel, I  beg  leave  to  add  to  what  has  already  been  said  upon  that  sub- 
ject, that  it  has  never  been  held  by  this  court  that  no  execution  or 
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process  could  under  any.  circumstances  be  issued  upon  any  judgment 
against  a  State  upon  any  pecuniary  demand. 

Whether  strictly  private  property  of  West  Virginia,  property 
owned  for  profit  and  charged  with  no  public  trusts  or  uses,  property 
owned  for  some  commercial  purpose,  or  owned  just  as  an  individual 
might  own  such  property,  would  be  liable  to  levy,  attachment,  or 
sale  under  an  execution  issued  under  a  decree  of  this  court,  is  a 
question  which  we  hope  will  never  arise  and  can  never  arise  unless 
West  Virginia  shall  fail  or  refuse  to  respect  a  decree  of  this  court 
and  to  comply  with  its  terms. 

It  will  be  time  enough  then  for  this  court  to  decide  what  further 
action,  if  ?,ny,  shall  be  taken  in  enforcement  of  its  decree. 

We  frankly  say  that  we  at  present  know  of  no  property  of  defend- 
ant which  would  be  liable  to  levy  or  sale  under  any  execution  is- 
sued by  this  court,  but  it  is  not  very  difficult  to  conceive  of  a  condi- 
tion of  things  in  which  West  Virginia  might  own  property  within 
the  jurisdiction  of  this  court  which  would  be  liable  to  be  subjected 
for  the  satisfaction  of  a  decree  in  this  case.  I  fully  concede  that 
only. such  property  as  was  not  held  by  that  State  for. governmental 
purposes  and  not  charged  with  any  public  trust  could  be  subjected 
for  the  satisfaction  of  a  decree  of  this  court ;  but  there  may  be  cir- 
cumstances under  which  property  charged  with  a  special  trust  for 
the  satisfaction  of  the  very  debt  claimed  here,  or  property  not 
charged  with  any  public  trust,  belonging  to  the  State  of  West  Vir- 
ginia and  held  by  her,  just  as  a  private  individual  might  hold  such 
property,  might  be  liable  to  be  attached  for  the  satisfaction  of  a 
decree  of  this  court  in  this  cause. 

Tried  by  the  same  principles  which  have  controlled  this  court  and 
the  State  courts  in  respect  to  judgments  entered  against  municipal 
corporations,  there  can  be  no  question  that  the  fact  that  an  effective 
execution  cannot  be  issued  upon  the  judgment  does  not  invalidate 
the  judgment. 

2  Dill.,  Munic.  Corp.,  4  ed.,  sec  576. 
2  Dill.,  Munic.  Corp.,  sec.  856. 
Tiedman,  Munic.  Corp.,  see.  212. 

The  execution  is  in  no  sense  and  under  no  circumstances  an  es- 
sential part  of  the  judgment. 

Freeman  on  Judgments,  sec.  2,  and  cases  cited. 

Whether  a  defendant  has  or  has  not  any  property  on  which  a 
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lawful  execution  could  be  validly  levied  does  not  at  all  affect  the 
validity,  though  it  may  affect  the  value,  of  a  judgment  against  him. 

III. 

I  come  now  to  consider  the  ground  upon  which  Mr.  Carlisle,  the 
distinguished  counsel  for  West  Virginia  who  closed  the  oral  argu- 
ment of  the  case,  seems  in  his  brief  and  in  his  oral  argument  to 
mainly  rely  in  his  advocacy  of  the  demurrers,  though  it  is  a  ground 
not  mentioned  or  suggested  in  either  of  the  demurrers. 

His  contention  is  that  by  reason  of  the  provisions  of  the  alleged 
act  of  the  General  Assembly  of  Virginia,  passed  May  13,  1862, 
which  were  as  follows : 

"That  the  consent  of  the  legislature  of  Virginia  be,  and 
the  same  is  hereby  given  to  the  formation  and  erection  of  the 
State  of  West  Virginia,  according  to  the  boundaries  and  upon 
the  provisions  set  forth  in  the  constitution  for  the  said  State 
of  West  Virginia,  and  the  schedule  thereto  annexed  proposed 
by  the  convention  which  assembled  at  Wheeling,  on  the 
twenty-sixth  day  of  November,  eighteen  hundred  and  sixty- 
one,  ' ' 

and  of  the  provisions  of  section  8  of  article  vin  of  the  constitution 
of  West  Virginia,  which  is  in  the  following  words : 

"8.  An  equitable  proportion  of  the  public  debt  of  the 
Commonwealth  of  Virginia  prior  to  the  first  day  of  January, 
1861,  shall  be  assumed  by  this  State,  and  the  legislature  shall 
ascertain  the  same  as  soon  as  may  be  practicable  and  provide 
for  the  liquidation  thereof  by  a  sinking  fund  sufficient  to 
pay  the  accruing  interest  and  redeem  the  principal  within 
thirty- four  years," 

a  compact  was  created  by  which  the  legislature  of  West  Virginia 
was  constituted  the  sole  tribunal  to  ascertain,  adjudicate,  and  final- 
ly decide  what  was  the  equitable  proportion  of  the  public  debt  of 
the  undivided  State  which  West  Virginia  should  assume  and  pay. 

Upon  this  extraordinary  contention  counsel  for  the  defendant 
seem  now  mainly  to  rest  their  case. 

(a)  We  deny  that  the  fact  of  such  an  alleged  compact,  not  men- 
tioned or  suggested  in  the  bill,  can  be  relied  on  as  ground  of  demur- 
rer. 

(5)   We  challenge  the  averment  that  any  such  act  as  the  alleged 
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act  of  May  13,  1862,  was  ever  passed  by  any  legislature  of  the  Com- 
monwealth of  Virginia,  and  we  crave  oyer  of  the  act,  if  it  is  to  be  re- 
lied on. 

(c)  If  the  meaning  and  effect  contended  for  by  the  counsel  for 
the  defendant  could  be  fairly  given  to  the  terms  of  section  1  of  the 
said  alleged  act  of  May  13,  1862,  then  Virginia  has  a  right  to  insist, 
and  does  insist,  that  said  act  shall  be  at  least  reasonably,  if  not 
strictly,  construed. 

Under  no  fair  construction  of  that  act  can  it  possibly  have  any 
such  legal  effect,  even  upon  the  violent  hypothesis  of  counsel  for  tfte 
defendant,  for  the  reason  that  the  alleged  consent  and  agreement  of 
the  Commonwealth  of  Virginia,  as  therein  expressed,  was  predicated 
upon  the  admission  of  West  Virginia  into  the  Union  under  the  pro- 
visions of  the  constitution  for  the  State  of  West  Virginia,  and  the 
schedule  thereto  annexed,  proposed  by  the  convention  which  assem- 
bled at  Wheeling  on  the  twenty-sixth  day  of  November,  eighteen 
hundred  and  sixty-one,  while  the  fact  is  that  West  Virginia  never 
was  admitted  into  the  Union  under  that  constitution,  but  was  admit- 
ted under  an  amended  constitution  submitted  to  the  people  of  West 
Virginia  by  an  ordinance  adopted  by  a  convention  thereof  on  the 
sixteenth  of  February,  eighteen  hundred  and  sixty-three,  and  pur- 
suant to  a  further  ordinance  adopted  by  the  said  convention,  en- 
titled "An  ordinance  to  provide  for  the  organization  of  the  State 
of  West  Virginia,"  passed  February  nineteenth,  eighteen  hundred 
and  sixty-three,  as  will  appear  from  the  said  constitution  and  ordi- 
nances of  the  State  of  West  Virginia,  published  in  the  volume  enti- 
tled "Constitution  and  Statutes  of  Virginia  and  West  Virginia," 
printed  pursuant  to  the  act  of  the  legislature  of  West  Virginia 
passed  February,  twenty-sixth,  eighteen  hundred  and  sixty-six. 

Non  constat  but  that  the  consent  of  the  legislature  of  Virginia 
would  never  have  been  given  in  manner  and  form  as  expressed  in  the 
alleged  act  of  February  thirteenth,  eighteen  hundred  and  sixty-two, 
if  predicated  upon  the  amended  constitution,  which  was  subsequent- 
ly submitted  to  the  people  of  West  Virginia  and  received  their  sanc- 
tion at  the  polls.  This  is  by  no  means  so  strained  a  construction  as 
that  which  counsel  for  the  defendant  would  feign  give  to  this  act. 

(d)  But  we  deny  utterly  that  by  any  fair  or  reasonable  construc- 
tion of  the  language  of  the  first  section  of  said  act  of  May  thirteenth, 
eighteen  hundred  and  sixty -two,  taken  in  connection  with  the  provis- 
ions of  the  constitution  proposed  for  the  State  of  West  Virginia  by 
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the  convention  which  met  in  the  city  of  Wheeling  on  the  26th  of 
November,  eighteen  hundred  and  sixty-one.  the  language  of  that 
section  was  ever  by  any  possibility  intended  by  the  legislature  of 
Virginia  or  understood  by  the  convention  or  by  the  people  of  West' 
Virginia,  or  by  any  rational  human  being,  to  be,  or  to  operate  as,  a 
submission  to  the  legislature  of  West  Virginia  of  the  question  of 
the  amount  and  proportion  of  the  common  debt  of  the  original 
State  which  it  was  equitable  and  just  for  West  Virginia  to  assume 
and  pay ;  or  that  that  enactment  was  ever  intended  by  Virginia,  or 
understood  by  West  Virginia,  or  by  any  one,  to  bind  Virginia  to  ac- 
cept and  abide  by  such  determination  of  that  matter  as  might  be 
made  by  the  legislature  of  West  Virginia,  however  capricious  or 
unjust  its  judgment  might  be ;  or  was  ever  intended  or  understood 
by  either  of  the  parties,  or  by  anybody,  to  constitute  the  legislature 
of  one  of  the  parties  to  the  present  controversy  a  tribunal  with  ple- 
nary power  and  exclusive  jurisdiction  to  determine  and  decide  any- 
thing in  respect  to  the  common  ante-bellum  debt  of  Virginia  which 
would  be  binding  upon  Virginia ;  and  yet  such  is  the  contention  of 
the  learned  counsel,  unless  we  misapprehend  the  language  of  their 
briefs. 

All  that  could  be  reasonably  inferred  from  the  language  used  in 
said  act  of  May  thirteenth,  eighteen  hundred  and  sixty-two,  taken 
in  connection  with  the  proposed  constitution  of  West  Virginia,  was 
that  Virginia  gave  her  consent  to  the  creation  of  the  State  of  West 
Virginia  out  of  her  territory  under  that  constitution  and  that  sec- 
tion 8  of  article  viii  of  the  proposed  constitution  was  designed 
nut  to  create  any  new  contractual  relation  or  obligation  between 
Virginia  and  West  Virginia,  but  to  be,  and  operate  as,  a  mandate 
from  the  people  of  West  Virginia  to  the  legislature  of  West  Vir- 
ginia, requiring  that  legislature  to  assume  an  equitable  proportion 
of  the  public  debt  of  the  original  State,  and  as  soon  as  practicable 
to  ascertain  the  same  and  to  provide  for  its  liquidation  by  a  sinking 
fund  sufficient  to  pay  the  accruing  interest  and  redeem  the  princi- 
pal within  thirty-four  years,  and  that  Virginia  was  willing  that  West 
Virgina  should  become  a  State  of  the  Union  under  a  constitution 
which  contained  those  provisions  and  the  other  provisions  expressed 
in  the  constitution  as  formulated  and  proposed  prior  to  May  thir- 
teenth, eighteen  hundred  and  sixty-two. 

Seasonably  construed,  the  purpose  and  effect  of  section  8  of  ar- 
ticle viii  was  to  place  upon  the  new  State  an  equitable  proportion 
of  the  public  debt  of  the  old  State  and  to  require,  and  make  it  the 


404  COMMONWEALTH  OF  VIRGINIA  VS. 

duty  of,  the  legislature  of  the  new  State  to  provide  for  the  pay- 
ment of  West  Virginia's  equitable  proportion  of  that  debt,  so  that 
the  entire  amount,  interest  and  principal,  should  be  extinguished 
and  paid  off  within  the  period  of  thirty-four  years. 

Nearly  forty-four  years  have  elapsed,  and  yet  West  Virginia  has 
done  nothing ;  has  paid  not  one  cent  of  the  interest  or  the  principal 
of  the  debt;  but,  on  the  contrary,  has  repudiated  every  obligation 
imposed  upon  her  by  the  stipulations  of  the  Wheeling  ordinance 
which  constituted  the  essential  condition  of  her  political  existence. 

(e)  But  the  entire  conception  and  theory  of-  opposing  counsel 
upon  this  subject  have  been  demolished  by  the  fact  that  West  Vir- 
ginia has  repealed  and  abrogated  the  constitution  under  which  she 
was  admitted  into  the  Union,  by  the  adoption  of  a  new  constitution 
in  eighteen  hundred  and  seventy-two,  which  new  constitution  con- 
tains no-  provision  whatever  requiring  that  State  to  assume  an  equit- 
able proportion,  or  any  other  proportion,  of  the  ante-bellum  debt  of 
Virginia,  or  requiring  the  legislature  of  that  State  to  provide  for  the 
payment  of  any  portion  of  that  debt. 

See  West  Virginia  Constitution,  adopted  in  1872;  Code  of 
West  Virginia,  1887. 

By  her  present  constitution  West  Virginia  ignores  her  obligation 
to  pay  any  part  of  the  debt,  and  if  it  had  ever  been  true  that  any- 
body had  ever  attempted  to  constitute,  or  dreamed  of  constituting, 
the  legislature  of  that  State  the  supreme  and  ultimate  arbiter  be- 
tween the  two  States  as  to  the  amount  of  the  common  debt  which 
West  Virginia  should  bear,  West  Virginia  has  not  only  failed  and 
refused  to  discharge  the  duty  as  arbitrator,  but  she  has  actually 
abdicated  any  such  function,  duty,  or  power  by  repealing  the  consti- 
tution which  counsel  claim  conferred  such  exclusive,  supreme,  and 
irreviewable  jurisdiction  upon  her  legislature. 

IV. 

The  other  points  discussed  in  the  briefs  of  defendant's  counsel 
have  been  already  anticipated  and  sufficiently  met  by  the  brief  of 
counsel  for  Virginia  already  filed.  A  singular  misapprehension  of 
the  language  of  the  bill,  and  of  the  exhibits  which  constitute  im- 
portant parts  thereof,  has  led  counsel  for  the  defendant  into  several 
errors  of  fact,  two  of  which  I  deem  it  proper  to  notice.  One  is  their 
contention  that  Virginia  has  ever  made  it  a  condition  of  any  settle- 
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ment  or  negotiation  with  West  Virginia  that  that  State  should  as- 
sume one-third  of  the  ante-bellum  debt  of  Virginia. 

It  was  a  condition  of  the  negotiation  and  settlement  authorized 
to  be  made  by  the  resolution  adopted  by  the  General  Assembly  of 
Virginia  on  the  6th  of  March,  eighteen  hundred  and  ninety-four 
(pp.  39-40  of  the  bill),  that  Virginia  was  not  to  be  charged  with  or 
assume  more  than  two-thirds  of  the  debt  of  the  original  State  al- 
ready assumed  and  provided  for  by  her  as  her  equitable  proportion 
thereof. 

But  even  under  that  resolution  there  was  no  condition  whatever 
ay  to  what  West  Virginia  was  to  pay.  That  was  left  wide  open  as- 
a  matter  for  negotiation  and  adjustment. 

And  by  the  act  of  March  sixth,  nineteen  hundred,  pages  41  and 
42  of  bill,  beyond  the  shadow  of  a  doubt,  plenary  power  was- 
conferred  upon  that  commission,  with  the  approval  of  the  Attorney 
General,  to  make  any  settlement  and  adjustment  with  the  State  of 
West  Virginia  which  it  might  be  practicable  to  make,  and  which  the 
commission  and  the  Attorney  General  might  approve,  provided  the 
creditors,  as  defined  in  the  act,  agreed  to  accept  such  amount  as 
might  be  recovered  from  West  Virginia  as  a  full  settlement  of  all 
their  claims  against  the  State  of  Virginia. 

Another  inaccuracy  of  statement  by  opposing  counsel,  founded 
upon  a  like  misapprehension,  is  that  Virginia  has  submitted  any 
ultimatum  to  West  Virgina,  or  has  made  as  a  condition  of  an  ami- 
cable adjustment  with  West  Virginia,  or  of  a  negotiation  or  ac- 
counting with  West  Virginia  looking  to  such  amicable  adjustment, 
any  condition  that  West  Virginia  should  assume  and  undertake  to 
pay  any  particular  portion  of  the  common  debt  or  any  sum  what- 
ever and  particularly  are  the  counsel  for  the  defendant  in  error 
upon  this  point  as  to  the  last  effort  made  by  Virginia  to  bring 
about  an  amicable  settlement,  as  will  be  seen  from  an  examination 
of  the  address  of  Mr.  Randolph  Harrison,  made  on  behalf  of  the 
Virginia  Debt  Commission  before  the  joint  committees  on  finance  of 
the  West  Virgina  legislature  on  the  first  of  Feruary,  nineteen  hun- 
dred and  five,  and  printed  on  pages  66-80'  of  the  bill. 

Among  other  things  of  interest  to  this  cause  and  to  the  questions 
now  submitted  to  the  court  which  will  be  found  in  that  admirable 
address,  Mr.  Harrison,  on  page  76  of  the  bill,  said : 

' '  AVe  do  not  ask  that  West  Virginia  shall  commit  herself  as 
liable  in  any  specific  amount.  We  make  no  claim  against  her 
for  any  definite  sum.    We  do  not  know  what  a  statement  of 
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the  account  will  show ;  if  it  shows  that  West  Virginia  is  not 
liable  for  any  amount,  that  will  end  the  matter.  We  only 
ask  that  your  State  will,  through  the  proper  authorities,  unite 
with  Virginia  in  stating  the  account  between  the  two  States 
in  order  that  the  question  of  her  liability,  if  any,  may  be 
authoritatively  ascertained.  The  work  of  your  commission 
will,  of  course,  be  subject  to  such  action  as  West  Virginia 
might  deem  proper  in  the  premises." 

I  beg  leave  to  commend  the  statement  of  Virginia's  case,  as  made 
in  that  address,  to  the  attention  and  consideration  of  the  court.    Its 
perusal  will  most  conclusively  demonstate  to  this  court  the  rightful- 
ness and  righteousness  of  the  cause  of  action  stated  in  the  bill. 
Respectfully  submitted. 

William  A.  Anderson, 
Attorney  General  of  Virginia. 
March  14,  1907. 


THE  COMMONWEALTH' OF  VIRGINIA 

vs. 

THE  STATE  OF  WEST  VIRGINIA. 


REPLY  BRIEF  TO  THE  BRIEFS  OF  DEFENDANTS  ON  THE 

DEMURRER. 


In  the  brief  of  Mr.  Carlisle  there  appears,  for  the  first  time,  the 
suggestion  that  this  court  cannot  take  jurisdiction  of  this  case,  be- 
cause of  a  compact  alleged  to  have  been  entered  into  between  the 
two.  States  of  Virginia  and  West  Virginia,  by  which  the  question 
of  the  liability  of  West  Virginia  to  Virginia  on  account  of  the  pub- 
lic debt  .of  the  parent  Commonwealth  of  Virginia  was  submitted  to 
the  arbitrament  and  award  of  the  legislature  of  West  Virginia. 

The  facts  which  it  is  claimed  constitute  such  compact  are  as  fol- 
lows, viz. : 

(1)  That  the  constitution  under  which  the  State  of  West  Vir- 
ginia was  admitted  into  the  Union  on  June  20,  1863,  contained  the 
following  provision : 

"An  equitable  proportion  of  the  public  debt  of  the  Com- 
monwealth of  Virginia  prior  to  the  first  day  of  January,  1861, 
shall  be  assumed  by  this  State,  and  the  legislature  shall  ascer- 
tain the  same  as  soon  as  may  be  practicable  and  provide  for 
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the  liquidation  thereof  by  a  sinking  fund  to  pay  the  accruing 
interest  and  redeem  the  principal  within  thirty-four  years." 

(2)  That  on  May  13,  1862,  the  legislature  of  (restored)  Virginia 
passed  an  act  entitled  ' '  An  act  giving  the  consent  of  the  legislature 
of  Virginia  to  the  formation  and  erection  of  a  new  State  within 
the  jurisdiction  of  this  State ; ' '  that  by  said  act  the  consent  of  the 
legislature  was  given  to  the  erection  of  the  proposed  new  State 
"according  to  the  boundaries  and  under  the  provisions  set  forth  in 
the  constitution  for  the  said  State  of  West  Virginia,  and  the  sched- 
ule thereto  annexed,  proposed  by  the  convention  which  assembled  at 
Wheeling  on  the  twenty-sixth  day  of  November,  1861." 

(3)  That  the  State  of  West  Virginia  was  admitted  into  the  Union 
on  the  20th  day  of  June,  1863,  under  the  constitution  framed  by 
its  convention,  approved  by  the  State  of  Virginia  and  the  Con- 
gress of  the  United  States.  "And  thus  the  consent  of  that  body 
was  given  to  all  the  provisions  of  the  agreement  and  it  became  a 
legal  and  constitutional  compact  between  the  two  States." 

(Mr.  Carlisle's  £>rief,  page  36.) 

To  this  suggestion  of  a  "compact"  between  the  two  States  we 
have  to  say  in  reply : 

1.  That  this  is  not  among  the  grounds  assigned  in  the  formal 
demurrer  heretofore  filed  in  this  cause,  but  is.  set  up  for  the  first 
time  in  the  brief  of  Mr.  Carlisle,  and  is  again  relied  on  in  the  brief 
of  the  Attorney  General  of  West  Virginia,  subsequently  filed. 

2.  That  it  is  not  a  ground  proper  to  be  considered  on  demurrer, 
because  it  involves  alleged  facts  which  do  not  form  any  part  of  the 
case  stated  in  the  bill,  viz.,  the  fact  that  on  May  13,  1862,  the  legis- 
lature of  Virginia,  by  an  act  regularly  passed,  by  a  legislature  duly 
assembled,  consented  to  the  erection  of  the  new  State  of  West  Vir- 
ginia "within  the  jurisdiction  of  this  State."  Not  only  is  this  al- 
leged act  not  stated  or  admitted  in  the  allegations  of  the  bill,  but  it 
nowhere  appears  in  the  record  of  the  case,  nor  is  it  set  forth  even 
in  the  briefs  of  counsel. 

3.  That  the  Commonwealth  does  not  admit,  but  is  prepared  to 
deny,  when  opportunity  is  afforded  it,  that  any  such  valid,  consti- 
tutional act  was  ever  passed  by  the  legislature  of  Virginia,  but  that 
a  demurrer  affords  no  such  opportunity  to  complainant  to  traverse 
the  allegation  of  the  existence  of  such  act  or  -of  showing  its  non- 
existence. 
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4.  That  the  existence  and  consequent  effect  of  such  an  act  should 
be  asserted  by  a  plea,  to  which  replication  might  be  made,  or  by  an- 
swer, to  which  denial  might  be  opposed,  and  thus  an  issue  pre- 
sented to  which  proper  proof  might  be  directed. 

5.  That  from  the  official  publications  of  the  acts  of  assembly  of 
the  (restored)  State  of  Virginia  it  distinctly  appears  that  the  reg- 
ular session  of  that  body  adjourned  sine  die  on  February  13,  1863 ; 
that  the  constitution  of  the  (restored)  State  of  Virginia  provides 
that  extra  sessions  of  the  legislature  may  be  convened  only  upon  a 
proclamation  of  the  governor  of  the  Commonwealth  calling  the 
same ;  that  while  it  does  appear  that  the  members  of  .the  General 
Assembly  did  assemble  and  were  in  session  on  the  13th  of  May, 
1863,  it  does  not  appear  from  the  proceedings  of  that  body  in  the 
officially  published  journals  of  its  proceedings  that  it  had  been 
called  to  meet  by  the  proclamation  of  the  governor. 

6.  That  the  constitution  adopted  by  the  convention  of  West  Vir- 
ginia, which  assembled  at  Wheeling  on  the  26th  of  November,  1861, 
was  not  the  constitution  which  was  approved  by  Congress  and  un- 
der which  the  State  of  West  Virginia  was  admitted  into  the  Union, 
but,  that  that  Congress  did  refuse  to  admit  the  State  into  the  Un- 
ion under  that  constitution  until  the  same  was  amended  in  certain 
indicated  particulars,  and  the  said  constitution  was  accordingly  so 
amended. 

7.  That  even  assuming  all  the  facts  relied  on  as  constituting 
such  a  compact  to  be  established,  yet  the  conclusion  deduced  there- 
from is  fallacious  and  unsound,  in  this,  viz.,  that  the  provision  of 
the  constitution  of  West  Virginia  that  "an  equitable  proportion  of 
the  public  debt  of  the  Commonwealth  of  Virginia  prior  to  the  first 
day  of  January,  1861,  shall  bS  assumed  by  this  State,  and  the  legis- 
lature shall  ascertain  the  same  as  soon  as  practicable,  and  provide 
for  the  liquidation  thereof, "  &c,  does  not  import  or  mean  that  there 
was  conferred  upon  the  legislature  power  to  adjudicate  the  fact  or 
the  amount  of  such  "equitable  proportion,"  or  that  there  was 
lodged  in  the  legislature  any  discretion  whatever  in  the  matter  of 
such  ascertainment. 

In  construing  this  provision  of  a  constitution  we  must  have  regard 
to  the  subject-matter  and  the  policy  and  purpose  of  the  framers 
as  disclosed  by  the  instrument  in  all  its  parts.  Here  was  a  new 
State,  about  to-  be  formed  within  the  jurisdiction  of  an  old  State. 
That  old  State  had,  on  August  20,  1861,  just  three  months  before, 
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by  an  ordinance,  provided  "for  the  formation  of  a  new  State  out 
of  the  portion  of  the  territory  of  this  State, ' '  and  it  had  by  the  same 
ordinance  declared  that  "the  new  State  shall  take  upon  itself  a 
just  proportion  of  the  public  debt  of  the  Commonwealth  of  Virgin- 
ia prior  to  the  first  day  of  January,  1861,  to  be  ascertained  by  charg- 
ing to  it  all- the  State  expenditures  within  the  limits  thereof,  and 
a  just  proportion  of  the  ordinary  expenses  of  the  State  govern- 
ment since  any  part  of  this  debt  was  contracted,  and  deducting 
therefrom  the  moneys  paid  into  the  treasury  of  the  Commonwealth 
from  the  counties  included  within  the  new  State  during  said  pe- 
riod." 

It  is  impossible  to  suppose  that  the  new  State  should  not  have  had 
this  in  mind  when  it  framed  its  own  constitution,  and  that  when 
it  provided  that  its  legislature  "shall  ascertain  the  same  as 
soon  as  practicable ' '  it  referred  to  the  method  of  ascertainment  pre- 
scribed by  the  Virginia  convention  in  the  very  ordinance  which  pro- 
vided for  the  creation  of  the  new  State.  It  seems  to  be  at  least  rea- 
sonable to  recognize  that  the  ordinance  of  the  Virginia  convention 
and  the  provision  of  the  West  Virginia  constitution  should  be 
taken  as  being  in  pari  materia  and  construed  together.  It  would 
then  follow  that  what  was  meant  by  the  expression  the  legislature 
"shall  ascertain"  was  that  the  legislature  should  learn  as  soon  as 
practicable  the  result  of  the  method  prescribed  by  the  Wheeling  or- 
dinance, and  then  provide  for  the  liquidation  of  the  amount  so  as- 
certained. 

It  is  simply  preposterous  to  suppose  that  Virginia  ever  agreed 
to  submit  the  matter  of  West  Virginia's  indebtedness  to  the  arbi- 
trament and  award  of  West  Virginia  herself. 

It  should  be  enought  to  utterly  repel  this  suggestion  of  a  "com- 
pact" to  inquire  why,  if  such  "compact"  ever  existed,  in  all  the 
forty-three  years  that  have  elapsed  since  it  was  entered  into,  West 
Virginia  has  never,  through  her  succession  of  governors,  legislatures, 
and  attorneys  general,  indicated  and  announced  that  it  was  upon 
such  "compact"  that  she  stood,  and  that  to  its  terms  and  provisions 
she  would  hold  Virginia,  and  why,  through  that  long  period,  no  step 
has  ever  been  taken  by  West  Virginia,  through  her  legislature,  to 
enter  upon  the  performance  of  the  duty  which  such  "compact" 
imposed,  or  to  notify  Virginia  that  she  stood  ready  and  willing  to 
enter  upon  such  duty. 

The  suggestion  that  the  case  of  Virginia  vs.  West  Virginia,  de- 
cided by  this  court  thirty-six  years  ago,  had  restrained  her  from  so 
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doing  is  scarcely  creditable  to  the  intelligence  of  the  inventor  of  that 
excuse. 

Again,  it  is  suggested  in  the  briefs  of  demurrants,  and  was  urged 
in  oral  argument,  that  Virginia  had  been  released  from  all  liability 
on  account  of  the  public  debt  of  the  old  Commonwealth,  evidenced 
by  her  bonds  outstanding  on  January  1,  1861. 

The  grounds  relied  on  to  support  this  suggestion  were  indicated 
as  follows,  viz : 

(1)  That  by  the  terms  and  provisions  of  the  act  of  the  General 
Assembly  of  Virginia  of  March  3Q,  1871,  entitled  "An  act  to  pro- 
vide for  the  funding  and  payment  of  the  public  debt"  (Record,  p. 
13),  and  the  acceptance  thereof  by  the  holders  of  the  bonds  of  the 
Commonwealth,  such  holders  released  Virginia  from  all  liability  to 
them  on  account  of  the  original  public  debt  existing  on  January  1, 
1861,  and  for  which  West  Virginia  was  bound  with  Virginia,  and 
they  created  with  Virginia  a  new  debt,  evidenced  by  the  new  bnds  of 
Virginia,  for  two  thirds  of  the  amount  of  the  old  bonds,  and  ac- 
cepted from  Virginia  a  certificate  showing  that  for  the  remaining 
one-third  of  such  amount  they  would  look  for  their  payment  only 
to  such  funds  as  might  thereafter  be  obtained  from  West  Virginia 
in  satisfaction  of  her  contributive  share  of  the  old  public  debt. 

For  reply  to  this  ground  we  refer  to  the  act  itself.  Its  preamble 
fully  recites  its  purpose.  Its  terms  and  provisions  are  contrived  to 
strictly  carry  that  purpose  into  effect.  The  third  section  of  the 
act  (Record,  p.  14)  shows  that  the  bonds  surrendered  by  the  holders 
were  not  surrendered  for  cancellation  and  extinguishment  of  the  ob- 
ligations, save  as  to  two-thirds  of  the  amount  of  each  bond  so  sur- 
rendered, and  that  as  to  the  remaining  one-third,  which  was  esti- 
mated to  be  the  amount  of  West  Virginia's  just  and  equitable  pro- 
portion of  the  common  debt,  "the  State  of  Virginia  holds  said 
bonds,  so  far  as  unfunded,  in  trust  for  the  holder  or  his  assignees." 
The  bonds,  as  to  such  one-third,  could  not  be  "canceled"  and  at  the 
same  time  "held  in  trust  for  the  holder  of  his  assignees."  Virginia, 
by  giving  her  new  bond  to  take  the  place  of  the  old  bond,  cannot  be 
held  to  have  paid  her  debt,  but  only  to  have  substituted  one  security 
or  evidence  for  another.  A  creditor,  by  surrendering  an  old  bond 
and  accepting  a  new  one  for  the  same  debt  from  the  debtor,  has  not 
received  payment  or  satisfaction  of  the  debt,  unless  such  was  the 
plain  intention  of  the  parties.  The  act  itself  as  well  as  the  cer- 
tificate issued  under  it  (Record,  p.  72)  show  that  such  was  not 
the  intention. 
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{2).  That  by  the  act  of  the  General  Assembly  of  Virginia  of 
March  28,  1879  (Record,  p.  16),  it  was  expressly  provided,  in  the 
seventh  section  (Record,  p.  19),  "The  acceptance  of  the  said  cer- 
tificates for  West  Virginia's  one-third,  issued  under  this  act,  shall 
be  taken  and  held  as  a  full  and  absolute  release  of  the  State  of 
Virginia  from  all  liability  on  account  of  the  said  certificates." 

Observe,  the  release  of  Virginia  is  not  from  her  liability  on  ac- 
count of  the  old  bonds  surrendered  by  the  holder.  These  old  bonds 
still  are  to  remain,  so  far  as  the  unfunded  one-third  of  their  amount, 
held  in  trust  for  the  holder,  but  the  release  here  provided  for  is 
expressly  "on  account  of  these  certificates,"  by  which  was  plainly 
meant  that  Virginia  would  not  recognize  these  certificates  as  cre- 
ating any  distinct  and  substantive  evidence  of  indebtedness  on  her 
part.  They  should  not  be  construed  to  be  causes  of  action  against 
her.  The  holder,  by  surrendering  his  bond  to  be  held  in  trust  for 
him  by  Virginia  did  thereby  agree  to  await  the  result  of  Virginia 's 
efforts  to  obtain  from  West  Virginia  the  amount  of  her  "just  and 
equitable  proportion  of  the  public  debt,"  which  amount  Virginia 
solemnly  dedicated  to  the  satisfaction  pro  rata  of  the  one-third  for 
which  the  bonds  were  held  in  trust  by  her.  This  provision  in  the 
seventh  section  of  the  act  was  designed  to  preclude  the  idea  that 
these  certificates  created  a  new  and  distinct  liability  of  Virginia. 
The  previous  language  of  the  seventh  section  is — 

' '  The  owners  of  all  classes  of  bonds  mentioned  in  this  act, 
and  who  shall  not  yet  have  received  certificates  representing 
the  remaining  one-third  of  their  principal  and  interest,  due 
and  payable  by  the  State  of  West  Virginia,  shall  receive  cer- 
tificates of  a  like  character  to  those  issued  under  the  act  of 
March  30,  1871,  when  they  make  such  exchange,"  &c. 

We  have  seen  that  the  certificates  issued  under  the  act  of  March 
'30,  1871,  declared  on  their  face  (Record,  p.  72)  that  "the  State  of 
Virginia  holds  said  bonds  so  far  as  unfunded  in  trust  for  the  holder 
thereof  or  his  assignees,  and  these  certificates,  issued  under  this  act 
of  1879,  were  to  be  of  "like  character."  It  is  manifest,  then,  that 
under  the  act  of  1879  there  was  no  release  by  the  bondholders  of 
the  liability  of  Virginia  on  the  bonds  surrendered  to  Virginia  and 
held  by  her  in  trust  for  the  holder  as  to  the  one-third. 

(3)  That  under  the  act  of  February  14,  1882,  entitled  "An  act 
to  ascertain  and  declare  Virginia's  equitable  share  of  the  debt 
created  before  and  actually  existing  at  the  time  of  the  partition  of 
her  territory  and  resources,  and  to  provide  for  the  issuance  of  bonds 
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covering  the  same,  and  the  regular  and  prompt  payment  of  interest 
thereon"  (Record,  p.  21  et  seq.),  Virginia  obtained  a  release  of 
liability  from  the  bondholders. 

This  was  the  act  passed  by  the  repudiating  legislature,  under  the 
malign  influence  of  the  Mahone-Riddleburger  reactionaries.  This 
act  was  the  fruitful  source  of  all  the  litigation  *that  so  long  disturbed* 
the  patience  of  this  court,  from  Hartman  vs.  G-reenhow,  102  U.  S., 
877,  down  through  many  years.  By  section  6  of  this  act  (Record, 
p.  28)  the  form  of  a  certificate  was  prescribed,  which  recites  that 
"Virginia  has  this  day  discharged  her  equitable  share  of  the  — 
bond,  *  *  *  leaving  a  balance  of  —  dollars  *  *  *  to  be 
accounted  for  by  the  State  of  "West  Virginia,  without  recourse  upon 
this  Commonwealth." 

Now  this  certificate  does  not  even  purport  to  be  a  contract  on  the 
part  of  the  bondholder,  nor  does  the  act  itself  purport  to  alter, 
amend,  or  repeal  the  former  acts.  It  was  a  mischievous  attempt,, 
conceived  in  wicked  folly  and  wrought  out  in  ignorance,  to  repudiate 
the  public  debt.  It  could  operate  only  prospectively,  and  but  few 
of  the  bonds  remained  at  the  date  of  its  enactment  on  which  it  could 
operate.  Whatever  its  purpose  and  intent  were,  it-  could  have  no 
sort  of  effect  on  the  relations  then  existing  between  Virginia  and 
West  Virginia  nor  between  Virginia  and  those  of  her  creditors  who 
had  already  surrendered  their  bonds  and  received  the  certificates. 

That  by  the  act  of  February  20,  1892,  entitled  "An  act  to  pro- 
vide for  the  settlement  of  the  public  debt  of  Virginia  not  funded 
under  the  provisions  of"  [the  preceding  act],  Record,  p.  31,)  Vir- 
ginia was  released.  This  was  the  first  of  a  series  of  acts  looking  to 
the  employment  of  a  commission  or  committee  as  an  instrumentality 
through  which  an  arrangement  might  be  made  with  all  the  holders 
of  the  bonds  of  every  description  issued  by  Virginia,  whether  fund- 
ed or  unfunded,  under  which  all  such  bonds  and  the  certificates  is- 
sued in  connection  therewith  might  be  assembled  and  united  ac- 
tion taken  by  them  with  and  through  Virginia  to  obtain  a  final  set-, 
tlement  of  West  Virginia 's  liability  for  her  share  of  the  public  debt., 
the  recovery  of  the  amount  of  such  liability,  and  the  payment  there- 
of to  Virginia  and  the  distribution  by  Virginia  of  such  amount 
among  the  persons  entitled  thereto. 

This  was  followed  by  the  act  of  March  6,  1894  (Record,  p.  39) t 
and  the  act  of  March  6,  1900  (Record,  p.  41). 

On  page  43  of  the  record  appears  the  "Report  of  the  commission 
appointed  and  acting  under  the  joint  resolution  of  the  General  As- 
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sembly  of  Virginia  approved  March  6,  1894,  and  the  act  of  the  said 
General  Assembly  approved  March  6,  1900,  with  respect  to  certain 
certificates  issued  by  the  State  in  connection  with  the  debt  of  the  or- 
iginal State  of  Virginia,  and  known  as  Virginia  deferred  certifi- 
cates. ' ' 

This  report  is  contained  between  pages  42  and  82  of  the  record.  It 
shows  all  that  was  done  by  the  Virginia  Debt  Commission  and  the 
bondholders'  committee  in  obtaining  concurrent  action  on  the  part 
of  the  creditors ;  it  shows  the  scrupulous  and  intelligent  care  taken 
by  the  General  Assembly  of  Virginia  in  requiring  that  a  large  major- 
ity of  such  creditors  should  unite  in  their  demands  before  the  Com- 
monwealth would  take  decided  action;. it  required  that  an  open, 
public,  formal,  and  earnest  request  should  be  made  upon  West  Vir- 
ginia to  come  into  a  friendly  settlement  of  these  matters  before  any 
resort  should  be  had  to  the  courts  for  redress ;  it  shows  the  extreme 
care  taken  by  the  Attorney  General  of  Virginia  to  see  that  he  was 
invested  with  full  authority,  and  that  all  the  conditions  precedent  to 
its  exercise  had  been  fully  performed  before  he  would  institute  the 
proceedings  provided  for  in  the  acts ;  it  shows,  too,  the  address  made 
by  the  Virginia  Debt  Commission  to  the  legislature  through  their 
spokesman,  Mr.  Randolph  Harrison  (Record,  p.  66),  in  which  are 
the  full  history  of  the  debt,  the  legislation  had  thereon,  the  repeated 
efforts  made  by  Virginia  to  induce  West  Virginia  to  come  into  a 
friendly  settlement,  the  sanction  of  law  on  which  Virginia  relied  to 
support  her  demand,  and  the  unpleasant  consequences  that  must 
ensue  in  the  event  of  West  Virginia 's  persistent  refusal  to.  make  a 
settlement. 

The  address  was  received  with  respectful  silence,  and  it  is  of  con- 
sequence to  note  that  although  it  was  heard  by  the  assembled  body 
of  the  legislative  committees  of  West  Virginia's  intelligent  legisla- 
ture, that  not  then,  or  at  any  time  since,  as  at  no  time  in  the  long 
period  that  had  passed,  was  any  intimation  given,  or  ground  of  re- 
fusal to  the  invitation  urged,  that  West  Virginia  would  not  enter 
upon  the  proposed  settlement  because  a  compact  had  been  entered 
into  between  the  two  States,  and  which  still  subsisted,  by  which  that 
very  legislature  had  been  chosen  as  the  final  arbitrator  of  the  very 
matter  as  to  which  Virginia  was  asking  a  settlement. 

Holmes  Conrad, 
Of  Counsel  for  Virginia. 


Supreme  Court  of  the  United  States. 


OCTOBER    TERM,   1906. 


Decision  Overruling  the  Demurrer. 


IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


OCTOBER  TERM,  1906. 


Original  No.  7. 


COMMONWEALTH  OF  VIRGINIA 

vs.     )     In  Equity. 
STATE  OF  WEST  VIRGINIA. 

[May  27,  1907.] 

This  is  a  bill  filed,  on  leave,  February  26,  1906,  by  the  Com- 
monwealth of  Virginia  against  the  State  of  West  Virginia. 
The  bill  averred  that — 

"On  the  first  day  of  January,  1861,  complainant  was  indebted  in 
about  the  sum  of  $33,000,000  upon  obligations  and  contracts  made 
in  connection  with  the  construction  of  works  of  internal  improve- 
ment throughout  her  then  territory.  By  far  the  greater  part  of 
this  indebtedness  was  shown  by  her  bonds  and  other  evidences  of 
debt,  given  for  the  large  sums  of  money  which  she  from  time  to 
time  had  borrowed  and  used  for  the  above  purpose ;  but  a  portion 
of  her  liabilities  though  arising  under  contracts  made  before  that 
date,  had  not  then  been  covered  by  bonds  issued  for  their  payment. 

"In  addition  to  the  above  liability  to  the  general  public,  there 
was  a  large  indebtedness  evidenced  by  her  bonds  and  other  liabil- 
ities held  by  and  due  to  the  Commissioners  of  the  Sinking  Fund 
and  the  Literary  Fund  of  the  State,  as  created  under  her  laws 
amounting,  the  former  to  $1,462,993.00,  and  the  latter  to  $1,543,- 
669.05  as  of  the  same  date. 

"The  official  reports  and  records  showing  the  exact  character 
and  amounts  of  the  public  debt  thus  contracted  and  how  the  same 
was  created,  are  referred  to,  and  will  be  produced  upon  a  hearing  of 
the  case. 

"  (2)  That  portion  of  the  territory  embraced  in  what  constitutes 
the  present  territorial  limits  of  Virginia  was  prior  to  that  date  de- 
voted mainly  to  agriculture,  and  to  some  extent  to  grazing  and  man- 
ufacturing, which  afforded  its  chief  sources  of  revenue,  while  that 
portion  included  in  what  now  constitutes  the  State  of  West  Virgin- 
ia had  vast  potentalities  of  wealth  and  revenue  in  the  undeveloped 
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stores  of  minerals  and  timber,  which  had  been  known  for  many 
years  prior  to  the  date  named,  and  their  prospective  values,  if  made 
accessible  to  the  markets  of  the  country,  were  understood  to  be  well 
nigh  beyond  computation.  It  was  to  hasten  and  facilitate  the  devel- 
opment of  these  sources  of  wealth  and  revenue  by  the  construction 
of  graded  roads,  bridges,  canals  and  railways,  extending  through 
the  State  from  tidewater  towards  the  Ohio  River,  that  the  Com- 
monwealth of  Virginia,  in  the  first  quarter  of  the  Nineteenth  Cen- 
tury,, entered  upon  a  system  of  public  internal  improvements,  which 
it  was  contemplated  should  include  the  entire  territory  of  the  State, 
and  embraced  in  its  design  the  construction  of  public  works  adapt- 
ed, not  to  the  needs  of  any  one  porti<ra  of  the  State  alone,  but  of 
the  entire  State,  as  a  unit  of  interest.  The  larger  part  of  these 
works  were  constructed  East  of  the  Appalachian  range,  as  leading 
up  to  the  undeveloped  territory  West  thereof,  but  a  very  considera- 
ble portion  of  them  were,  at  an  expense  of  several  millions  of  dol- 
lars, constructed  West  of  said  range  within  the  territory  now  in- 
cluded in  the  State  of  West  Virginia ;  and  the  completion  of  some 
of  the  main  lines  of  improvement  beyond  the  said  range  and 
through  to  the  Ohio  River,  since  the  first  day  of  January,  1861,  has 
increased  to  a  very  great  and  material  extent  the  values  of  real 
estate,  including  coal  and  timber,  in  the  said  territory  now  included 
in  West  Virginia,  thus  carrying  into  effect  the  original  scheme  of 
improvement,  which  could  not  have  been  done  had  not  the  lines 
East  of  said  range  been  first  constructed ;  and  your  Oratrix  believes 
and  avers  that  the  property  values  within  the  limits  of  West  Vir- 
ginia have  been  enormously  enhanced  in  a  large  measure. by  reason 
of  these  improvements.  The  money  appropriated  to  the  payment  of 
the  annually  accruing  interest  on  the  said  debt,  prior  to  January  1, 
1861,  and  to  the  formation  of  the  Sinking  Fund  for  the  ultimate  re- 
demption thereof,  was  derived  from  taxes  imposed  upon  the  prop- 
erty subject  to  taxation  throughout  the  entire  State.  The  first  of 
this  indebtedness  to  be  contracted  was  a  small  amount  borrowed  by 
the  State  in  the  year  1820  and  the  debt  was  thereafter  from  time  to 
time  continued  and  increased  by  renewals  and  new  loans  until  it 
reached  the  amount  above  stated  in  1861. 

"  (3)  The  Commonwealth  of  Virginia  was  induced  to  enter  upon 
the  construction  of  this  general  system  of  internal  improvements,  in 
a  very  large  measure  for  the  purpose  of  developing  the  aforesaid 
resources  of  the  western  portion  of  the  State,  now  constituting  the 
State  of  West  Virginia,  thereby  ameliorating  the  condition  of  her 
citizens  residing  therein;  and  it  was  with  this  view  that  she  took 
upon  herself  the  burden  of  the  public  debt  for  which  her  bonds 
were  issued,  without  which  debt  such  improvements  could  not  have 
been  undertaken.  In  corroboration  of  this  view  it  will  appear  from 
an  inspection  of  the  legislative  records  of  the  State,  where  the  vote 
carrying  the  appropriations  for  such  public  improvements  was 
recorded,  that  in  nearly  every  instance  a  majority  of  those  members 
of  the  House  and  Senate  of  the  original  State,  who  then  represented 
the  counties  now  composing  West  Virginia,  voted  for  such  appropri- 
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ations.  Indeed  it  appears  from  those  records  that  a  great  ma- 
jority of  the  Acts  of  the  legislature  of  Virginia  under  which  said  in- 
debtedness was  created,  would  have  failed  of  their  passage,  had  the 
representatives  from  the  counties  embraced  in  what  is  now  "West 
Virginia  opposed  their  enactment,  and  that  a  very  large  proportion 
of  said  indebtedness  was  actually  contracted  over  the  votes  of  a  ma- 
jority of  the  representatives  from  the  counties  and  cities  embraced 
in  the  limits  of  the  present  State  of  Virginia.  This  will  be  found 
to  be  true,  not  only  in  the  legislature  for  one  single  session,  but  in  the 
legislatures  for  many  successive  years,  thus  showing  it  to  have  been 
a  fixed  policy  of  the  people  in  that  portion  of  the  State  now  consti- 
tuting "West  Virginia  to  participate  in,  support  and  carry  out  this 
general  plan  of  internal  improvements  in  the  State. 

' '  4.  The  development  of  this  system  of  public  improvements  thus 
entered  upon  was,  from  its  character  and  extent,  necessarily  pro- 
gressive, and  the  same  extended  with  the  general  growth  and  in- 
creasing needs  of  the  State,  and  was  incomplete,  as  above  stated,  in 
1861,  though  a  very  considerable  portion  of  such  improvements  had, 
prior  to  that  time,  been  constructed  as  above  stated,  in  the  territory 
now  constituting  "West  Virginia,  in  order  to  meet  the  needs  of  the 
people  of  that  portion  of  the  State  for  their  local  purposes.  As 
early  as  the  year  1816  a  Board  of  Public  Works  was  created  by  law 
for  the  State,  the  members  of  which  were  elected  by  the  voters  of 
the  State  at  large,  and  this  Board  had  in  charge  the  construction 
and  supervision  of  all  the  works  of  public  improvement  in  this 
State.  The  annual  reports  of  this  Board  will  be  referred  to  for  in- 
formation as  to  the  character,  extent,  cost  and  location  of  the  pub- 
lic works  and  internal  improvements  constructed  in  the  State  prior 
to  January  1st,  1861.  The  amounts  expended  upon  the  construction 
of  these  works-in  what  is  now  "West  Virginia  can  only  be  accurately 
ascertained  by  an  examination  of  the  numerous  entries  in  the 
records  of  this  Board  extending  through  a  number  of  years  and 
showing  such  expenditures  as  made  from  time  to  time. 

"5.  On  the  17th  of  April,  1861,  the  people  of  Virginia,  in  gener- 
al convention  assembled,  adopted  an  ordinance  by  which  it  was 
intended  to  withdraw  Virginia  from  the  Union  of  the  States.  From 
this  action  a  considerable  portion  of  the  people  of  Virginia  dissent- 
ed, and  organized  a  separate  government  which  was  known  and 
recognized  by  the  government  of  the  United  States  as  the  '  Restored 
State  of  Virginia,'  and  will  be  hereafter  referred  to  in  this  bill  as 
the  'Restored  State.' 

"6.  'On  the  20th  day  of  August,  1861,  the  Restored  State  of  Vir- 
ginia, in  convention  assembled,  in  the  city  of  Wheeling,  Virginia, 
adopted  an  ordinance  to  '  provide  for  the  formation  of  a  new  State 
out  of  the  portion  of  the  territory  of  this  State ; '  Section  9  of  which 
ordinance  was  as  follows,  to-wit : 

'  9.  The  new  State  shall  take  upon  itself  a  just  proportion  of  the 
public  debt  of  the  Commonwealth  of  Virginia,  prior  to  the  first  day 
of  January,  1861,  to  be  ascertained  by  charging  to  it  all  the  state 
expenditures  within  the  limits  thereof,  and  a  just  proportion  of  the 
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ordinary  expenses  of  the  State  government  since  any  part  of  said 
debt  was  contracted,  and  deducting  therefrom  the  moneys  paid  into 
the  Treasury  of  the  Commonwealth  from  the  counties  included 
within  the  said  new  State  during  said  period.  All  private  rights 
and  interests  in  lands  within  the  proposed  State,  derived  from  the 
laws  of  Virginia  prior  to  such  separation  shall  remain  valid  and 
secure  under  the  laws  of  the  proposed  State,  and  shall  be  determin- 
ed by  the  laws  now  existing  in  the  State  of  Virginia. ' 

"7.  On  the  31st  day  of  December,  1862,  an  Act  was  passed  by  the 
37th  Congress  of  the  United  States  providing  that  the  new  State 
thus  formed  in  pursuance  of  the  ordinances  of  the  Wheeling  con- 
vention above  referred  to,  should,  upon  certain  conditions,  be  ad- 
mitted into  the  Union  by  the  name  of  West  Virginia,  with  a  consti- 
tution which  had  theretofore  been  adopted  for  the  new  State  by 
the  people  thereof,  such  conditions  being  that  a  change  should  be 
made  in  such  proposed  constitution  in  regard  to  the  liberation  of 
slaves  therein ;  and  it  was  provided  by  this  Act  of  Congress  that 
whenever  the  President  of  the  United  States  should  issue  his  pro- 
clamation stating  the  fact  that  such  change  had  been  made  and 
ratified,  thereupon  the  Act  admitting  the  new  State  into  the  Union 
should  take  effect  sixty  days  after  the  date  of  such  proclamation. 
Such  proclamation  declaring  these  conditions  to  have  been  complied 
with  was  duly  made  by  President  Lincoln  on  April  20th,  1863,  and 
West  Virginia,  in  conformity  therewith  and  by  the  operation  of 
said  Act  of  Congress,  was  admitted  into  the  Union  as  a  State  on-  the 
20th  day  of  June,  1863 ;  and  thereupon  the  State  of  West  Virginia 
became  fully  organized,  and  each  of  its  departments  of  government 
commenced  operation  on  the  date  last  named. 

"8.  Pending  the  admission  of  the  State  of  West  Virginia  to  the 
Union  the  General  Assembly  of  the  Restored  State  of  Virginia 
passed  February  3,  1863,  the  following  Act : 

'  That  all  property,  real,  personal  and  mixed,  owned  by,  or  apper- 
taining to  this  state,  and  being  within  the  boundaries  of  the  pro- 
posed State  of  West  Virginia,  when  the  same  becomes  one  of  the 
United  States,  shall  thereupon  pass  to,  and  become  the  property  of 
the  State  of  West  Virginia,  and  without  any  other  assignment,  con- 
veyance or  transfer  or  delivery  than  is  herein  contained,  and  shall 
include  among  other  things  not  herein  specified  all  lands,  build- 
ings, roads,  and  other  internal  improvements  or  parts  thereof,  sit- 
uated within  said  boundaries,  and  vested  in  this  state,  or  in  the 
president  and  directors  of  the  literary  fund,  or  the  board  of  public 
works  thereof,  or  in  any  person  or  persons  for  the  use  of  this  state, 
to  the  extent  of  the  interest  and  estate  of  this  state  therein;  and 
shall  also  include  the  interest  of  this  state,  or  of  the  said  president 
and  directors,  or  of  the  said  board  of  public  works,  in  any  parent 
bank  or  branch  doing  business  within  said  boundaries  and  all  stocks 
of  any  other  company  or  corporation,  the  principal  office  or  place  of 
business  whereof  is  located  within  said  boundaries,  standing  in  the 
name  of  this  state,  or  of  the  said  president  or  directors,  or  of  the 
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said  board  of  public  works,  or  of  any  person  or  persons,  for  the  use 
of  this  state. ' 

'That  if  the  appropriations  and  transfers  of  property,  stocks, 
and  credits  provided  for  by  this  act,  take  effect,  the  State  of  West 
Virginia  shall  duly  account  for  the  same  in  the  settlement  hereafter 
to  be  made  with  this  state,  provided  that  no  such  property,  stocks 
and  credits  shall  have  been  obtained  since  the  reorganization  of  the 
state  government.'  " 

Complainant  charged  "that  the  property  which  was  by  the  op- 
eration of  this  Act  appropriated  and  transferred  from  the  State  of 
Virginia  to  the  State  of  "West  Virginia,  and  which  was  subsequently 
received  and  enjoyed  by  the  State  of  West  Virginia,  consisted  of  a 
number  of  items,  and  the  value  of  it  amounted  in  the  aggregate,  to 
several  millions  of  dollars,  the  exact  amount  your  Oratrix  is  unable 
at  this  time  more  definately  to  ascertain  and  state.  That  of  the 
bank  stocks  alone,  which  were  transferred  under  the  operation  of 
this  Act,  the  State  of  West  Virginia  realized  and  received  into  her 
Treasury  from  the  sale  thereof  about  Six  Hundred  Thousand  Dol- 
lars ;  and  that  no  part  of  the  property  so  received  by  West  Virginia 
had  been  obtained  by  Virginia  since  April,  1861." 

"9.  And  by  a  further  act  of  the  General  Assembly  of  the  Re- 
stored State  of  Virginia  passed  on  the  next  day,  February  4th, 
1863,  it  was  enacted : 

'1.  That  the  sum  of  One  Hundred  and  Fifty  Thousand  Dollars 
be,  and  is  hereby  appropriated  to  the  State  of  West  Virginia  out 
of  moneys  not  otherwise  appropriated,  when  the  same  shall  have 
been  formed,  organized  and  admitted  as  one  of  the  States  of  the 
United  States. 

'2.  That  there  shall  be,  and  hereby  is  appropriated  to  the  said 
State  of  West  Virginia  when  the  same  shall  become  one  of  the 
United  States,  all  balances,  not  otherwise  appropriated,  that  may 
remain  in  the  treasury,  and  all  moneys  not  otherwise  appropriated, 
that  may  come  into  the  treasury  up  to  the  time  when  the  said  State 
of  West  Virginia  shall  become  one  of  the  United  States :  provided, 
however,  that  when  the  said  State  of  West  Virginia  shall  become 
one  of  the  United  States,  it  shall  be  the  duty  of  the  auditor  of  this 
State,  to  make  a  statement  of  all  the  moneys  that  up  to  that  time, 
have  been  paid  into  the  treasury  from  counties  located  outside  of  the 
boundaries  of  the  said  State  of  West  Virginia,*  and  also  of  all 
moneys  that  up  to  the  same  time,  ha\re  been  expended  in  such  coun- 
ties, and  the  unexpended  surplus  of  all  such  moneys  shall  remain  in 
the  treasury  and  continue  to  be  the  property  of  this  State. ' 

"And  this  last  named  sum  of  One  Hundred  and  Fifty  Thousand 
Dollars,  together  with  other  sums  belonging  to  the  State  of  Virgin- 
ia, were  turned  over  to  and  received  or  collected  by  the  new  State 
of  West  Virginia  after  its  formation  as  aforesaid. 

"10.  The  Constitution  of  the  State  of  West  Virginia,  which 
became  operative  and  was  in  force  when  she  was  admitted  into  the 
Union,  contained  the  following  provisions: 
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"By  Section  5  of  Article  VIII.  of  said  Constitution  it  was  pro- 
vided : 

'5.  No  debt  shall  be  contracted  by  this  State  except  to  meet 
casual  deficits  in  the  revenue,  to  redeem  a  previous  liability  to  the 
State,  to  suppress  insurrection,  repel  invasion,  or  defend  the  State 
in  time  of  War. ' 

"And  by  section  7  of  Article  VIII.  it  was  provided: 

'  7.  The  legislature  may,  at  any  time,  direct  a  sale  of  the  stocks 
owned  by  the  State,  in  banks  and  other  corporations,  but  the  pro- 
ceeds of  such  sale  shall  be  applied  to  the  liquidation  of  the  public 
debt,  and  hereafter  the  State  shall  not  become  a  stockholder  in  any 
bank. ' 

' '  And  by  section  8  of  Article  VIII.  it  was  provided : 

'8.  An  equitable  proportion  of  the  public  debt  of  the  Common- 
wealth of  Virginia  prior  to  the  first  day  of  January,  1861,  shall  be 
assumed  by  this  State,  and  the  legislature  shall  ascertain  the  same 
as  soon  as  may  be  practicable  and  provide  for  the  liquidation  there- 
of by  a  sinking  fund  sufficient  to  pay  the  accruing  interest  and  re- 
deem the  principal  within  thirty-four  years.' 

"At  the  time  the  Constitution  containing  these  provisions  was 
adopted,  West  Virginia  did  not  owe,  and  could  not  have  owed, 
any  'public  debt'  or  'previous  liability,'  except  for  her  just,  co'n- 
tributive  proportion  of  the  public  debt  of  the  original  State  of  Vir- 
ginia, and  for  the  money  and  property  of  the  original  State  which 
had  been  transferred  to  and  received  by  her  under  the  Acts  of  the 
General  Assembly  of  the  Restored  State  of  Virginia  above  set  forth. 
By  the  provisions  of  Section  8  of  Article  VIII.,  above  cited,  she  ex- 
pressly assumed  her  equitable  proportion  of  the  debt  of  the  original 
State  as  it  existed  prior  to  the  first  day  of  January,  1861.  By  Sec- 
tion 5  of  the  same  Article  VIII.,  above  set  forth,  her  Constitution 
forbade  the  creation  of  any  debt  'except  to  meet  casual  deficits  in 
the  revenue,  to  redeem  a  previous  liability  of  the  State,'  &c,  and 
there  was  not  and  could  not  have  been  any  such  '  previous  liability, ' 
except  her  portion  of  the  debt  of  the  original  State,  and  her  liabil- 
ity for  the  money  and  property  of  the  original  State  which  had  been 
transferred  to  and  received  by  her  under  the  Acts  of  the  General 
Assembly  of  the  Restored  State.  And  Section  7  of  the  same  Article 
of  her  Constitution,  above  cited,  authorized  the  sale  of  the  stocks 
owned  by  the  State,  in  banks  and  other  corporations,  the  proceeds 
to  be  applied  to  the  liquidation  of  the  public  debt ;  and  she  had  no 
such  stocks,  except  those  acquired,  as  above  stated,  from  the  orig- 
inal .State.  This  section  of  her  constitution  also  expressly  required 
the  proceeds  of  such  sale  to  be  applied  to  her  public  debt,  which 
public  debt  could  only  have  been  her  proportion  of  that  of  the  orig- 
inal State  of  Virginia,  and  her  liability  for  the  money  and  prop- 
erty of  the  original  State  which  had  been  transferred  to  her. 

"11.  After  the  year  1865  and  prior  to  the  year  1872  attempts  were 
made  at  different  times  by  the  public  authorities  of  both  the  Com- 
monwealth of  Virgina  and  the  State  of  West  Virginia,  respectively, 
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to  ascertain  their  contributive  proportions  of  the  common  liability 
resting  upon  them  for  the  public  debt  of  Virginia,  contracted  prior 
to  January  1st,  1861 ;  but  all  such  attempts  proved  ineffectual  and 
vain,  and  no  accounting  or  settlement  of  any  kind  was  ever  had 
between  the  two  States  m  regard  to  this  debt. 

"12.  The  efforts  looking  to  a  settlement  by  the  concurrent  action 
of  the  two  States  having  proved  abortive  and  your  Oratrix  being 
anxious  to  adjust  the  portion  of  the  common  debt  which  it  was 
right  that  she  should  assume  and  pay,  upon  terms  just  and  equitable 
alike  to  the  public  creditors  and  to  West  Virginia,  made  several  ef- 
forts to  effect  such  a  settlement. 

' '  The  first  of  these  was  made  by  the  General  Assembly  which  was 
chosen  at  the  close  of  the  period  of  '  destruction  and  reconstruction, ' 
which,  following  closely  upon  the  period  of  disastrous  war,  had  in- 
flicted upon  her  people  injuries  and  losses,  the  harmful  effects  of 
which  were  then  by  no  means  realized. 

"The  purpose  of  the  representatives  of  the  Commonwealth,  then 
just  emerging  from  conditions  which  had  impoverished  her  people 
and  paralyzed  their  productive  energies,  to  assume  and  pay  to  the 
utmost  every  dollar  which  her  most  exacting  creditor  could  demand 
of  her,  was  expressed  in  the  Act  of  her  General  Assemblv,  approved 
March  30,  1871. 

"By  the  terms  of  settlement  embodied  in  this  Act,  your  Oratrix 
undertook  to  give  her  obligations  bearing  6%  interest  for  two- 
thirds  of  the  principal,  and  for  two-thirds  of  the  past  due  interest, 
and  also  for  two-thirds  of  the  interest  on  that  accrued  interest, 
which  accrued  interest  to  the  extent  of  nearly  $8,000,000,  had  been 
funded  after  the  War  in  new  bonds  of  Virginia,  thus  capitalizing 
at  6%  not  only  the  interest,  but  interest  upon  that  interest. 

' '  It  was  soon  apparent  that  Virginia  had  by  this  measure  assumed 
a  heavier  burden  than  she  was  able  to  bear,  and  so  other  plans  for 
the  settlement  of  the  State  debt  were  attempted  by  the  Acts  of  the 
General  Assembly  of  the  Commonwealth  approved  March  28,  1879, 
and  February  14,  1882,  until  at  length  a  final  and  satisfactory  set- 
tlement of  the  portion  of  the  debt  of  the  original  State  which  Vir- 
ginia should  assume  and  pay  was  definitely  concluded  by  the  Act 
of  February  20,  1892.  Your  Oratrix  will  file  copies  of  each  of  the 
Acts  of  her  General  Assembly  herein  mentioned  as  exhibits  to  this 
bill,  and  to  be  read  as  part  hereof. 

"13.  As  farther  indicating  the  great  burden  which  your  Oratrix, 
notwithstanding  the  disaster  and  loss  above  referred  to,  has  as- 
sumed and  met  on  account  of  the  common  debt  of  the  undivided 
State,  she  shows  your  Honors  that,  since  January  1st,  1861,  she  has 
actually  paid  off,  retired  and  discharged,  or  assumed  and  given  her 
new  outstanding  obligations  for  the  aggregate  sum  of  over  Seventy- 
one  Million  Dollars,  as  will  more  particularly  appear  from  a  state- 
ment thereof  filed  as  an  exhibit  herewith  and  hereinafter  referred 
to  as  Exhibit  Number  7. 

"It  is  proper  in  this  connection  to  call  attention  to  the  fact  that, 
while  your  Oratrix  has  made  this  large  contribution  toward  the 
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settlement  of  the  common  debt,  West  Virginia  has  not  paid  one  dol- 
lar thereof;  and  although  in  the  early  years  of  her  history  she 
repeatedly  conceded  that  there  was  some  portion  of  that  debt  which 
should  equitably  be  borne  by  her,  her  properly  constituted  author- 
ities have  for  a  number  of  years  refused  to  recognize  that  any  liabil- 
ity whatever  rested  upon  her,  on  that  account,  and  have  declined 
even  to  enter  into  an  accounting  or  to  treat  with' your  Oratrix  in 
reference  thereto. 

"It  would  seem  from  the  above  statement  that  Virginia  has  al- 
ready done  as  much  under  all  the  circumstances  as  she  could  be 
fairly  expected  to  do  towards  paying  off  the  common  public  debt  of 
the  old  State.  Such  was  the  view  and  purpose  of  the  General  Assem- 
bly in  the  several  Acts  above  recited. 

"A  question  may  be  raised  as  to  whether  such  was  the  effect  of 
the  language  used  in  the  Act  of  March  30,  1871,  with  respect  to  the 
certificates  issued  thereunder ;  but  the  great  mass  of  the  creditors 
entitled  to  whatever  may  be  due  upon  the  unfunded  obligations  of 
the  undivided  State,  have  in  effect  agreed,  as  will  be  hereinafter 
shown,  to  waive  any  such  question,  and  to  accept  the  adjudication 
of  this  Court  in  this  cause  against  West  Virginia  in  full  discharge 
of  all  their  claims,  thus  giving  that  effect  to  the  Act  of  March  30, 
1871,  which  it  was  the  purpose  of  your  Oratrix  that  it  should  have. 

' '  14.  By  each  of  the  Acts  for  the  settlement  of  her  debt  above  re- 
cited, it  was  provided  that  the  bonds  of  undivided  Virginia  so  far 
as  not  funded  in  the  new  obligations  given  by  your  Oratrix,  should 
be  surrendered  to  and  held  by  your  Oratrix,  who  either  by  the  ex- 
press terms  of  the  settlement  provided  for  by  said  Acts,  or  as  a 
just  and  equitable  consequence  therefrom,  received  and  holds  said 
original  bonds  so  far  as  unfunded,  in  trust  for  the  creditor  who  de- 
posited the  same  with  her,  or  his  assigns ;  and  certificates  to  this  ef- 
fect were  given  by  your  Oratrix  to  each  creditor  whose  old  Virginia 
bond  was  so  surrendered  to  her. 

"Having  as  an  essential  part  of  the  contract  for  the  adjustment 
of  the  common 'debt  of  the  original  State  entered  into  this  fiduciary 
relation  in  reference  to  these  bonds,  it  became  her  obligation  of  duty 
to  the  creditors  who  had  confided  their  securities  to  her  keeping, 
as  well  as  to  her  own  people,  whose  credit  and  fair  name  required 
that  these  obligations  of  the  old  State  should  be  fairly  and  honorably 
adjusted,  to  do  all  in  her  power  to  bring  about  a  determination  of 
West  Virginia's  just  liability  in  respect  thereto,  and  if  possible 
the  recognition  and  settlement  of  the  same  by  that  State. 

' '  Only  after  exhausting  every  means  of  amicable  negotiation,  and 
having  her  overtures  to  that  end  repeatedly  refused,  and  as  a  last 
resort,  has  your  Oratrix  been  constrained  at  length  reluctantly  to 
apply  to  this,  the  only  tribunal  which  can  afford  relief,  for  an  ad- 
judication and  determination  of  this  question,  of  such  vast  import- 
ance to  your  Oratrix  and  to  all  of  her  people. 

' '  15.  All  of  the  bonds  and  obligations  and  other  evidences  of  the 
indebtedness  of  the  original  State  of  Virginia  outstanding  and  con- 
tracted on  January  1,  1861,  as  stated  in  paragraph  1  of  this  bill, 
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except  a  comparatively  insignificant  sum,  not  amounting  to  one  per 
cent  of  the  aggregate  of  those  liabilities,  have  been  taken  up  and  are 
now  actually  held,  by  your  Oratrix,  and  she  has  the  right  to  call 
upon  West  Virginia  for  a  settlement  with  respect  thereto.  They 
are  too  numerous  and  involve  too  great  a  number  of  transactions 
running  through  many  years,  for  it  to  be  practicable  to  exhibit 
them  here  in  detail,  but  the  original  bonds  and  other  evidences  of 
indebtedness  so  paid  off  or  retired  and  now  held  by  your  Oratrix, 
will,  when  it  shall  be  proper  to  do  so,  be  exhibited  to  the  Master, 
who  shall  take  the  accounts  hereinafter  prayed  for. 

"16.  Of  the  evidences  of  indebtedness  representing  principal  and 
interest  of  the  liabilities  of  Virginia  contracted  before  her  dismem- 
berment, those  so  paid  off  or  retired  by  your  Oratrix  and  now  held 
by  her  in  her  own  right,  exclusive  of  the  amounts  represented  by 
the  certificates  issued  under  the  funding  Acts  aforesaid,  amount  in 
the  aggregate,  including  the  interest  to  be  fairly  computed  thereon 
to  this  date,  to  a  very  large  sum,  considerably  in  excess  of  $25,000,- 
000,  by  far  the  greater  part  of  it  being  now,  of  course,  on  account  of 
the  interest  computed  thereon,  at  the  rate  of  6%  per  annum,  the 
then  legal  rate  in  both  States. 

' '  For  all  of  these  obligations  taken  up  and  payments  made  on  ac- 
count of  the  common  debt,  your  Oratrix  has  in  her  own  right,  a 
just  claim  against  West  Virginia  for  contribution  to  the  extent  of 
West  Virginia's  equitable  liability  therefor. 

"17.  In  addition  to  the  above  bonds  there  were  outstanding  on 
the  1st  day  of  January,  1861,  certain  obligations  of  the  State  of 
Virghiia  as  guarantor  upon  some  of  the  securities  issued  by  internal 
improvement  companies,  which  your  Oratrix  was  called,  upon  to 
provide  for  and  settle.  They  were  not  comparatively  of  very  large 
amount,  however,  and  the  questions  involved  in  connection  there- 
with can  be  stated  and  settled  in  the  account  hereafter  prayed  for 
to  be  taken  between  the  two  states;  and  in  such  accounts  your  Ora- 
trix will  also  ask  .to  have  included  all  such  items  of  debit  against  the 
State  of  West  Virginia 'on  account  of  the  property  and  moneys  of 
the  original  State  which  were  received  or  appropriated  by  West  Vir- 
ginia which  may  not  have  been  specifically  or  accurately  stated 
herein.  These  items  of  accounting  between  the  two  States  are  so 
numerous  and  varied  and  extend  throughout  a  period  of  so  many 
years'  duration  that  it  is  impossible  from  the  nature  of  the  case 
to  state  all  of  them  in  this  bill;- and  the  account  between  the  two 
States  can  only  be  taken  and  settled,  and  the  balance  due  your  Ora- 
trix thereon  ascertained,  under  the  supervision  of  a  Court  of 
Equity. 

' '  18.  Your  Oratrix  charges  that  the  liability  of  the  State  of  West 
Virginia,  for  a  just  and  equitable  proportion  of  the  public  debt  of 
Virginia,  as  of  the  time  when  the  State  of  West  Virginia  was 
created,  rests  upon  the  following  among  many  grounds  which  might 
be  indicated  here : 

'First.  The  area  of  the  territory  now  known  as  the  State  of 
West  Virginia  formed  about  one-third  of  the  territory  of  the  Com- 
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monwealth  of  Virginia  when  this  public  debt  was  created,  and  its 
population  included  about  one-third  of  that  of  the  original  State 
at  the  time  of  its  dismemberment.  And  the  State  of  West  Virginia 
did,  by  the  acquisition  and  appropriation  of  such  territory,  with 
the  population  thereof,  assume  therewith  liability  for  a  just  and 
equitable  proportion  of  the  public  debt  created  prior  to  the  partition 
of  such  territory. 

'Second.  The  liability  of  West  Virginia  for  a  just  proportion 
of  the  public  debt  of  the  Commonwealth  of  Virginia,  as  it  existed 
prior  to  the  creation  and  erection  of  the  State  of  West  Virginia, 
forms  part  of  her  very  .political  existence,  and  is  an  essential  con- 
stituent of  her  fundamental  law  as  shown  in  the  said  ordinance 
adopted  at  Wheeling  on  the  20th  day  of  August,  1861,  in  which  the 
method  of  ascertaining  her  liability  on  account  of  said  debt  is  pre- 
scribed. And  this  liability  is  imbedded  in  the  Constitution  under 
which  she  was  admitted  as  a  State  into  the  Federal  Union,  and  was 
one  of  the  conditions  under  which  she  was  created  a  State  and  ad- 
mitted into  the. Union. 

'  Third.  The  State  of  West  Virginia  has  further,  by  the  repeated 
enactments  and  joint  resolutions  of  her  legislature,  recognized  her 
liability  for  a  just  proportion  of  this  debt. 

'Fourth.  The  State  of  West  Virginia  has,  since  her  creation  as 
a  State,  received  from  the  State  of  Virginia  real  and  personal 
property  amounting  in  value  to  many  millions  of  dollars,  and  held 
and  enjoyed  the  same,  but  upon  express  condition  that  she  should 
duly  account  for  the  same  in  a  settlement  thereafter  to  be  had  be- 
tween her  and  the  Commonwealth  of  Virginia. 

'Fifth.  While  the  transfer  of  this  property,  real  and  personal, 
and  also  certain  moneys  of  the  Commonwealth  of  Virginia,  purport 
to  have  been  made  to  the  State  of  West  Virginia  by  the  Act  of  'The 
Restored  Government  of  Virginia, '  there  were  in  fact  represented  in 
said  'Restored  Government'  and  in  the  legislature  thereof  no  other 
people  and  no  other  territory  than  that  which  then,  as  now,  consti- 
tute the  State  of  West  Virginia. ' 

' '  19.  The  General  Assembly  of  Virginia  being  anxious  to  effect  a 
settlement  of  the  portion  of  the  common  debt  of  the  undivided  State 
which  remained  unadjusted,  and  if  possible  to  bring  this  about  with 
the  friendly  co-operation  and  concurrence  of  West  Virginia,  adopt- 
ed: 'A  joint  resolution  to  provide  for  adjusting  with  the  State  of 
West  Virginia  the  proportion  of  the  public  debt  of  the  original  State 
of  Virginia  proper  to  be  borne  by  the  State  of  West  Virginia,  and 
.for  the  application  of  whatever  may  be  received  from  the  State  of 
West  Virginia  to  the  payment  of  those  found  to  be  entitled  to  the 
same,'  approved  March  6,  1894.  A  copy  of  this  resolution  will  be 
hereinafter  shown  as  an  exhibit  to  this  bill,  to  be  read  as  a  part 
thereof. 

"Under  this  resolution  a  commission  of  seven  members  was  ap- 
pointed for  the  purpose  of  carrying  into  effect  the  objects  expressed 
therein. 

"The  efforts  made  by  this  Commission,  acting  under  the  above 
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resolution  to  bring  about  a  settlement  with.  West  Virginia  having 
proved  ineffectual,  and  the  overture  which  the  Commission,  with 
the  active  co-operation  of  the  Honorable  Charles  T.  O'Ferral,  the 
then  governor  of  the  Commonwealth  made  to  the  authorities  of 
West  Virginia  for  the  purpose  of  bringing  about  a  friendly  adjust- 
ment having  been  declined,  the  General  Assembly  of  Virginia  passed 
the  Act  approved  March  6,  1900,  entitled  'An  Act  to  provide  for  the 
settlement  with  West  Virginia  of  the  proportion  of  the  public  debt 
of  the  original  State  of  Virginia  proper  to  be  borne  by  West  Vir- 
ginia, and  for  the  protection  of  the  Commonwealth  of  Virginia  in 
the  premises,'  the  purpose  of  which  Act  is  sufficiently  set  forth  in 
its  title,  and  a  copy  of  the  act  will  also  be  hereinafter  shown  as  one 
of  the  exhibits  herewith  filed. 

"20.  The  Commission  acting  under  said  last  mentioned  act  made1 
most  earnest  efforts  to  bring  about  an  amicable  adjustment  of  the 
matters  hereinbefore  set  forth  with  West  Virginia,  but  all  of  their 
efforts  in  that  behalf  proved  ineffectual  and  unavailing.  An  applica- 
tion to  this  Honorable  Court  being  thus  left  as  the  only  alternative 
for  Virginia,  this  suit  has  been  instituted  at  the  request  and  direc- 
tion of  the  said  Commission,  and  in  strict  conformity  with  the  pro- 
visions of  the  said  Act  of  March  6,  1900,  all  of  which  will  be  more 
fully  and  completely  shown  by  the  Report  of  the  said  Commission 
dated  January  6,  1906,  made  to  the  General  Assembly  of  Virginia 
now  in  session,  a  copy  of  which  Report  and  the  documents  accom- 
panying the  same,  and  referred  to  therein,  will  be  exhibited  as  a 
part  of  this  Bill. ' ' 

21.  Enumerates  exhibits  attached  to  the  bill  and  prayed  to  be  re- 
garded as  part  thereof. 

22.  The^bill  prayed:  "Forasmuch,  therefore,  as  your  Oratrix  is 
lemediless  save  in  this  form  and  forum,  and  to  the  end  that  the 
State  of  West  Virginia  may  be  duly  served,  through  her  Governor 
and  Attorney-General,  with  a  copy  of  this  bill,  your  Oratrix  prays 
that  the  said  State  of  West  Virginia  may  be  made  a  party  defend- 
ant to  this  bill,  and  required  to  answer  the  same,  that  all  proper 
accounts  may  be  taken  to  determine  and  ascertain  the  balance  due 
from  the  State  of  West  Virginia  to  your  Oratrix,  in  her  own  right 
and  as  trustee  as  aforesaid ;  that  the  principles  upon  which  such  ac- 
counting shall  be  had  may  be  ascertained  and  declared,  and  a  true 
and  proper  settlement  made  of  the  matters  and  things  above  recited 
and  set  forth ;  that  such  accounting  be  had  and  settlement  made  un- 
der the  supervision  and  direction  of  this  Court  by  such  Auditor  or 
Master  as  may  by  the  Court  be  selected  and  empowered  to  that  end, 
and  that  proper  and  full  reports  of  such  accounting  and  settlement 
may  be  made  to  this  Court ;  that  the  State  of  West  Virginia  may  be 
required  to  produce  before  such  Auditor  or  Master,  so  to  be  appoint- 
ed, all  such  official  entries,  documents,  reports  and  proceedings  as 
may  be  among  her  public  records  or  official  files  and  may  tend  to 
show  the  facts  and  the  true  and  actual  state  of  accounts  growing  out 
of  the  matters  and  things  above  recited  and  set  forth,  in  order  to  a 
full  and  correct  settlement  and  adjustment  of  the  accounts  between 
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the  two  States;  that  this  Court  will  adjudicate  and  determine  the 
amount  due  your  Oratrix  by  the  State  of  West  Virginia  in  the, 
premises ;  and  that  all  such  other  and  further  and  general  relief  be 
granted  unto  your  Oratrix  in  the  premises  as  the  nature  of  her  case 
may  require  or  to  equity  may  seem  meet. ' ' 

Attached  to  the  bill  were  the  numerous  exhibits  referred  to. 
The  State  of  West  Virginia  demurred  and  assigned  special  causes 
as  follows: 

"First.  That  it  appears  by  said  bill  that  there  is  a  misjoinder  of 
parties  plaintiff  and  a  misjoinder  of  causes  of  action.  The  said  bill 
is  brought  by  the  Commonwealth  of  Virginia  to  recover  debts  al- 
leged to  be  due  to  her  in  her  own  right  from  the  defendant  for 
property  and  money  alleged  to  have  been  transferred  and  delivered 
to  the  defendant  under  certain  acts  of  the  legislature  passed  in 
1863,  and  also,  as  trustee  for  the  owners  of  certain  certificates  men- 
tioned and  described  in  said  bill,  to  have  an  accounting  to  ascertain 
and  declare  the  amount  claimed  to  be  due  from  the  defendant  as 
her  just  proportion  of  the  public  debt  of  the  plaintiff  prior  to  the 
first  day  of  January,  1861. 

' '  Second.  That  this  court  has  no  jurisdiction  of  either  the  parties 
to  or  the  subject-matter  of  this  action,  because  it  appears  by  the  said 
bill  that  the  matters  therein  set  forth  do  not  constitute,  within 
the  meaning  of  the  Constitution  of  the  United  States,  such  a  contro- 
versy, or  such  controversies,  between  the  Commonwealth  of  Virginia 
and  the  State  of  West  Virginia  as  can  be  heard  and  determined  in 
this  court,  and  this  court  has  no  power  to  render  or  enforce  any  final 
judgment  or  decree  thereon. 

' '  Third.  That  it  appears  by  said  bill  that  the  plaintiff  herein  sues 
as  trustee  for  the  benefit  of  a  number  of  individuals  who  are  the 
alleged  owners  of  certain  certificates  in  the  said  bill  set  forth  and  de- 
scribed. 

"Fourth.  That  the  said  bill  does  not  state  facts  sufficient  to 
entitle  the  Commonwealth  of  Virginia  to  the  relief  prayed  for,  or 
to  any  relief,  either  in  her  own  right  or  as  trustee  for  the  owners  of 
the  certificates  therein  set  forth  and  described. 

"Fifth.  That  it  does  not  appear  by  said  bill  that  the  Attorney 
General  has  ever  been  authorized  to  institute  and  prosecute  this  suit 
in  the  name  of  the  Commonwealth  of  Virginia  in  her  own  right, 
but  only  as  trustee  for  the  use  and  benefit  of  the  owners  of  certain 
certificates  mentioned  in  the  act  of  March  6,  1900,  which  is  referred 
to  and  made  part  of  said. bill. 

' '  Sixth.  That  the  said  bill  does  not  sufficiently  and  definitely  set 
forth  the  claims  and  demands  relied  upon,  but  the  allegations  there- 
of are  so  indefinite  and  uncertain  that  no  proper  answer  can  be 
made  thereto. 

"Seventh.    That  the  allegations  in  the  said  bill  are  not  sufficient 
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'  to  entitle  the  plaintiff  therein,,  either  in  her  own  right  or  as  trustee, 
to  an  account  or  to  a  discovery  from  this  defendant. 

"Eighth.  That  the  said  bill  does  not  contain  any  prayer  for  a 
judgment  or  decree  or  any  other  final  relief  against  this  defend- 
ant." 

Hearing  on  the  demurrer  was  had  March  11,  12,  1907. 
Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  Court : 
The  State  of  West  Virginia  was  admitted  into  the  Union  June  20, 
1863,  under  the  proclamation  of  the  President  of  the  United  States 
of  April  20,  1863,  in  pursuance  of  the  act  of  Congress  approved 
December  31,  1862,  upon  the  terms  and  conditions  prescribed  by 
the  Commonwealth  of  Virginia  in  ordinances  adopted  in  convention 
and  in  acts  passed  by  the  General  Assembly  of  the  Restored  Govern- 
ment of  the  Commonwealth,  giving  her  consent  to  the  formation  of 
a  new  State  out  of  her  territory,  with  a  constitution  adopted  for 
the  new  State  by  the  people  thereof.  The  ninth  section  of  the  or- 
dinance adopted  by  the  people  of  the  Restored  State  of  Virginia  in 
convention  assembled  in  the  city  of  Wheeling,  Virginia,  on  August 
20,  1861,  entitled  "An  ordinance  to  provide  for  the  formation  of  a 
new  State  out  of  a  portion  of  the  territory  of  this  State, ' '  provided 
as  follows : 

"9.  The  new  State  shall  take  upon  itself  a  just  proportion  of 
the  public  debt  of  the  Commonwealth  of  Virginia,  prior  to  the  first 
day  of  January,  1861,  to  be  ascertained  by  charging  to  it  all  State 
expenditures  within  the  limits  thereof,  and  a  just  proportion  of  the 
ordinary  expenses  of  the  State  government,  since  any  part  of  said 
debt  was  contracted;  and  deducting  therefrom  the  monies  paid 
into  the  treasury  of  the  Commonwealth  from  the  counties  included 
within  the  said  new  State  during  the  same  period.  All  private 
rights  and  interests  in  lands  within,  the  proposed  State,  derived 
from  the  laws  of  Virginia  prior  to  such  separation,  shall  remain 
valid  and  secure  under  the  laws  of  the  proposed  State,  and  shall  be 
determined  by  the  laws  now  existing  in  the  State  of  Virginia.     .     . " 

The  consent  of  the  Commonwealth  of  Virginia  was  given  to  the 
formation  of  a  new  State  on  this  condition.  February  3  and  4, 
1863,  the  General  Assembly  of  the  Restored  State  of  Virginia  en- 
acted two  statutes  in  pursuance  of  the  provisions  of  which  money 
and  property  amounting  to  and  of  the  value  of  several  millions  of 
dollars  were,  after  the  admission  of  the  new  State,  paid  over  and 
transferred  to  West  Virginia.  The  Constitution  of  the  State-  of 
West  Virginia  when  admitted  contained  these  provisions,  being  sec- 
tions 5,  7  and  8  of  Article  VIII  thereof,  as  follows : 
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"5.  No  debt  shall  be  contracted  by  this  State,  except  to  meet' 
casual  deficits  in  the  revenue,  to  redeem  a  previous  liability  of  the 
State,  to  suppress  insurrection,  repel  invasion,  or  defend  the  State 
in  time  of  war." 

"7.  The  legislature  may  at  any  time  direct  a  sale  of  the  stocks 
owned  by  the  State  in  banks  and  other  corporations,  but  the  pro- 
ceeds of  such  sale  shall  be  applied  to  the  liquidation  of  the  public 
debt  and  hereafter  the  State  shall  not  become  a  stockholder  in  any 
bank."     .     .     . 

"8.  An  equitable  proportion  of  the  public  debt  of  the  Common- 
wealth of  Virginia,  prior  to  the  first  day  of  January,  in  the  year  one 
thousand  eight  hundred  and  sixty-one,  shall  be  assumed  by  this 
State ;  and  the  legislature  shall  ascertain  the  same  as  soon  as  may  be 
practicable,  and  provide  for  the  liquidation  thereof,  by  a  sinking 
fund  sufficient  to  pay  the  accruing  interest,  and  redeem  the  princi- 
pal within  thirty-four  years." 

The  "public  debt"  and  the  "previous  liability"  manifestly  re- 
ferred to  a  portion  of  the  original  debt  of  the  original  State  of  Vir- 
ginia and  liability  for  the  money  and  property  of  the  original  State, 
which  had  been  received  by  "West  Virginia  under  the  acts  of  the 
General  Assembly  above  cited,  enacted  while  the  territory  and  peo- 
ple afterwards  forming  the  State  of  "West  Virginia  constituted  a 
part  of  the  Commonwealth  of  Virginia,  though  one  may  be  involved 
in  the  other ;  while  the  provisions  of  sections  7  and  8  were  obviously 
framed  in  compliance  with  the  conditions  on  which  the  consent  of 
Virginia  was  given  to  the  creation  of  the  State  of  West  Virginia, 
and  the  money  and  property  were  transferred.  From  1865  to  1905 
various  efforts  were  made  by  Virginia  through  its  constituted  au- 
thorities to  effect  an  adjustment  and  settlement  with  West  Virginia 
for  an  equitable  proportion  of  the  public  debt  of  the  undivided 
State,  proper  to  be  borne  and  paid  by  West  Virginia,  but  all  these 
efforts  proved  unavailing,  and  it  is  charged  that  West  Virginia  re- 
fused or  failed  to  take  any  action  or  do  anything  for  the  purpose  of 
bringing  about  a  settlement  or  adjustment  with  Virginia. 

The  original  jurisdiction  of  this  court  was,  therefore,  invoked  by 
Virginia  to  procure  a  decree  for  an  accounting  as  between  the  two 
States,  and,  in  order  to  a  full  and  correct  adjustment  of  the  ac- 
counts, the  adjudication  and  determination  of  the  amount  due  Vir- 
ginia by  West  Virginia  in  the  premises. 

But  it  is  objected  that  this  court  has  no  jurisdiction  because  the 
matters  set  forth  in  the  bill  do  not  constitute  such  a  controversy  or 
such  controversies  as  can  be  heard  and  determined  in  this  court, 
and  because  the  court  has  no  power  to  enforce  and  therefore  none  to 
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render  any  final  judgment  or  decree  herein.  We  think  these  ob- 
jections are  disposed  of  by  many  decisions  of  this  court.  Cohens  v. 
Virginia,  6  Wheat.  264,  378,  406;  Kansas  v.  Colorado,  185  U.  S. 
125 ;  Kansas  v.  Colorado,  May  13,  1907,  206  U.  S.  p.  ;  Missouri  v. 
Illinois,  180  U.  S.  208 ;  Same  case,  200  U.  S.  496 ;  Georgia  v.  Copper 
Company,  May  13,  1907,  206  U.  S.  p.  ;  United  States  v.  Texas, 
143  U.  S.  621;.  United  States  v.  North  Carolina,  136  U.  S.  211; 
United  States  v.  Michigan,  190  U.  S.  379. 

In  Cohens  v.  Virginia,  the  Chief  Justice  said:  "In  the  second 
class,  the  jurisdiction  depends  entirely  on  the  character  of  the  par- 
ties. In  this  are  comprehended  '  controversies  between  two  or  more 
States,  between  a  State  and  the  citizens  of  another  State, '  '  and  be- 
tween a  State  and  foreign  States,  citizens  or  subjects. '  If  these  be 
the  parties,  it  is  entirely  unimportant  what  may  be  the  subject  of 
controversy.  Be  it  what  it  may,  these  parties  have  a  constitutional 
right  to  come  into  the  courts  of  the  Union. ' ' 

And,  referring  to  the  Eleventh  Amendment,  it  was  further  said : 

"It  is  a  part  of  our  history,  that,  at  the  adoption  of  the  Consti- 
tution, all  the  States  were  greatly  indebted ;  and  the  apprehension 
that  these  debts  might  be  prosecuted  in  the  Federal  courts  formed,  a 
very  serious  objection  to  that  instrument.  Suits  were  instituted; 
and  the  court  maintained  its  jurisdiction.  The  alarm  was  general ; 
and,  to  quiet  the  apprehensions  that  were  so  extensively  entertained, 
this  amendment  was  proposed  in  Congress,  and  adopted  by  the 
State  legislatures.  That  its  motive  was  not  to  maintain  the  sov- 
ereignty of  a  State  from  the  degradation  supposed  to  attend  a  com- 
pulsory appearance  before  the  tribunal  of  the  nation,  may  be  in- 
ferred from  the  terms  of  amendment.  It  does  not  comprehend  con- 
troversies between  two  or  more  States,  or  between  a  State  and  a 
foreign  State.  The  jurisdiction  of  the  court  still  extends  to  these 
cases  and  in  these  a  State  may  still  be  sued.  We  must  ascribe  the 
amendment,  then,  to  some  other  cause  than  the  dignity  of  a  State. 
There  is  no  difficulty  in  finding  this  cause.  Those  who  were  inhibit- 
ed from  commencing  a  suit  against  a  State,  or  from  prosecuting  one 
which  might  be  commenced  before  the  adoption  of  the  amendment, 
were  persons  who  might  probably  be  its  creditors.  There  was  not 
much  reason  to  fear  that  foreign  or  sister  States  would  be  creditors 
to  any  considerable  amount,  and  there  was  no  reason  to  retain  the 
jurisdiction  of  the  court  in  those  cases,  because  it  might  be  essential 
to  the  preservation  of  peace.  The  amendment,  therefore,  extended 
to  suits  commenced  or  prosecuted  by  individuals,  but  not  to  those 
brought  by  States." 

By  the  cases  cited,  and  there  are  many  more,  it  is  established 
that,  in  the  exercise  of  original  jurisdiction  as  between  States,  this 
court  necessarily  in  such  a  case  as  this  has  jurisdiction. 
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United  States  v.  North  Carolina  and  United  States  v.  Michigan, 
supra,  were  controversies  arising  upon  pecuniary  demands,  and  jur- 
isdiction was  exercised  in  those  cases  just  as  in  those  for  the  preven- 
tion of  the  flow  of  polluted  water  from  one  State  along  the  borders 
of  another  State,  or  of  the  diminution  in  the  natural  flow  of  rivers 
by  the  State  in  which  they  have  their  sources  through  and  across 
another  State  or  States,  or  of  the  discharge  of  noxious  gases  from 
works  in  one  State  over  the  territory  of  another. 

The  object  of  the  suit  is  a  settlement  with  West  Virginia,  and  to 
that  end  a  determination  and  adjudication  of  the  amount  due  by 
that  State  to  Virginia,  and  when  this  court  has  ascertained  and 
adjudged  the  proportion  of  the  debt  of  the  original  State  which  it 
would  be  equitable  for  West  Virginia  to  pay,  it  is  not  to  be  pre- 
sumed on  demurrer  that  West  Virginia  would  refuse  to  carry  out 
the  decree  of  this  court.  If  such  repudiation  should  be  absolutely 
asserted  we  can  then  consider  by  what  means  the  decree  may  be  en- 
forced. Consent  to  be  sued  was  given  when  West  Virginia  was  ad- 
mitted into  the  Union,  and  it  must  be  assumed  that  the  Legislature 
of  West  Virginia  would  in  the  natural  course  make  provision  for 
the  satisfaction  of  any  decree  that  may  be  rendered. 

It  is,  however,  further  insisted  that  this  court  cannot  proceed 
to  judgment  because  of  an  alleged  compact  entered  into  between 
Virginia  and  West  Virginia,  with  the  consent  of  Congress,  by  which' 
the  question  of  the  liability  of  Virginia  to  West  Virginia  was  sub- 
mitted to  the  arbitrament  and  award  of  the  Legislature  of  West 
Virginia  as  the  sole  tribunal  which  could  pass  upon  it.  As  we  have 
seen,  the  Constitution  of  West  Virginia  when  admitted  into  the  Un- 
ion contained  the  provision :  ' '  An  equitable  proportion  of  the  pub- 
lic debt  of  the  Commonwealth  of  Virginia  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  sixty-one,  shall  be  as- 
sumed by  the  State,  and  the  Legislature  shall  ascertain  the  same 
as  soon  as  may  be  practicable  and  provide  for  the  liquidation  of  the 
same  by  a  sinking  fund  and  redeem  the  principal  within  thirty- 
four  years."  And  it  is  said  that,  on  May  13,  1862,  the  Legislature 
of  Virginia  passed  an  act  entitled  "An  act  giving  the  consent  of 
the  Legislature  of  Virginia  to  the  formation  and  erection  of  a  new 
State  within  the  jurisdiction  of  this  State,"  by  which  consent  was 
given  to  the  creation  of  the  proposed  new  State,  "according  to  the 
boundaries  and  under  the  provisions  set  forth  in  the  Constitution 
for  the  said  State  of  West  Virginia,  and  the  schedule  thereto  an- 
nexed, proposed  by  the  convention  which  assembled  at  Wheeling 
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on  the  twenty-sixth  day  of  November,  1861;"  and  that  by  the  act 
of  Congress  the  consent  of  that  body  was  given  to  all  those  provis- 
ions which  thns  became  a  constitutional  and  legal  compact  between 
the  two  States.  The  act  of  May  13.  1862,  was  not  made  a  part  of 
the  case  stated  in  the  bill,  and  its  validity  is  denied  by  counsel  for 
•Virginia,  but  it  is  unnecessary  to  go  into  that,  for  when  Virginia, 
on  August  20,  1861,  by  ordinance  provided  ' '  for  the  formation 
of  a  new  State  out  of  the  territory  of  this  State,"  and  declared 
therein  that  "the  new  State  shall  take  upon  itself  a^ust  proportion 
of  the  public  debt  of  the  Commonwealth  of  Virginia  prior  to  the 
first  day  of  January,  1861,"  to  be  ascertained  as  provided,  it  is  to 
be  supposed  that  the  new  State  had  this  in  mind  when  it  framed  its 
own  constitution,  and  that  when  that  instrument  provided  that  its 
Legislature  should  "ascertain  the  same  as  soon  as  practicable,"  it 
referred  to  the  method  of  ascertainment  prescribed  by  the  Virginia 
convention.  Reading  the  Virginia  ordinance  and  the  West  Virginia 
constitutional  provision  in  pari  materia,  it  follows  that  what  was 
meant  by  the  expression  that  the  "Legislature  shall  ascertain" 
was  that  the  Legislature  should  ascertain  as  soon  as  practicable  the 
result  of  the  pursuit  of  the  method  prescribed,  and  provide  for  the 
liquidation  of  the  amount  so  ascertained.  And  it  may  well  be  in- 
quired why,  in  the  forty-three  years  that  have  elapsed  since  the 
alleged  compact  was  entered  into,  Wast  Virginia  has  never  indi- 
cated that  she  stood  upon  such  a  compact,  and,  if  so,  why  no  step 
has  ever  been  taken  by  West  Virginia  to  enter  upon  the  perform- 
ance of  the  duty  which  such  "compact"  imposed,  and  to  notify 
Virginia  that  she  was  ready  and  willing  to  discharge  such  duty. 

It  is  also  urged  that  Virginia  had  no  interest  in  the  subject- 
matter  of  the  controversy  because  she  had  been  released  from  all 
liability  on  account  of  the  public  debt  of  the  old  Commonwealth, 
evidenced  by  her  bonds  outstanding  on  the  first  day  of  January, 
1861.  This  relates  to  the  acts  of  the  General  Assembly  of  Virginia 
of  March  30,  1871,  March  28,  1879.  February  14,  1882,  February 
20,  1892,  March  6,  1894,  and  March  6.  1900.  According  to  the  bill, 
Virginia  by  the  act  of  March  30.  1871,  and  subsequent  acts,  in  an 
attempt  to  provide  for  the  funding  and  payment  of  the  public  debt, 
having  estimated  that  the  liability  of  West  Virginia  was  for  one- 
third  of  the  amount  of  the  old  bonds,  provided  for  the  issue  of  new 
bonds  to  the  amount  of  two-thirds  of  the  total,  and  for  the  issue  of 
certificates  for  the  other  third,  which  showed  that  Virginia  held 
the  old  bonds  so  far  as  unfunded  in  trust  for  the  holders  or  their 
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assignees  to  be  paid  by  the  funds  expected  to  be  obtained  from 
West  Virginia  as  her  "just  and  equitable  proportion  of  the  public 
debt."  The  legislation  resulted  in  the  surrender  of  most  of  the 
old  bonds  to  Virginia,  satisfied  as  to  two-thirds,  and  held  as  security 
for  the  creditors  as  to  one-third.  We  do  not  care  to  take  up  and 
discuss  this  legislation.  We  are  satisfied  that  as  we  have  juris- 
diction, these  questions  ought  not  to  be  passed  upon  on  demurrer. 
Kansas  v.  Colorado,  185  U.  S.  125,  144,  145.  And  this  also  furnish- 
es sufficient  ground  for  not  considering  at  length  the  objection  of 
multifariousness.  The  observations  of  Lord  Cottenham,  in  Camp- 
bell v.  Mackey,  1  Mylne  &  Craig,  603,  that  it  is  impracticable  to  lay 
down  any  rule  as  to  what  constitutes  multifariousness,  as  an  ab- 
stract proposition ;  that  each  case  must  depend  upon  its  own  circum- 
stances; and  much  must  be  left  where  the  authorities  leave  it,  to 
the  sound  discretion  of  the  court,  have  been  often  affirmed  in  this 
court.  Oliver  v.  Piatt,  3  How.  333,  411 ;  Gaines  v.  Relf,  2  How. 
619,  642.  But  we  do  not  mean  to  rule  that  the  bill  is  multifarious. 
It  is  true  that  the  prayer  contains,  among  other  things,  the  request, 
"that  all  proper  accounts  may  be  taken  to  determine  and  ascer- 
tain the  balance  due  from  the  State  of  West  Virginia  to  your  Ora- 
trix  in  her  own  right  and  as  trustee  aforesaid,"  but  it  also  prays 
that  the  court  "will  adjudicate  and  determine  the  amount  due  to 
your  Oratrix  by  the  State  of  West  Virginia  in  the  premises. ' '  And 
we  understand  the  reference  to  holding  in  trust  to  be  in  the  inter- 
est of  mere  convenience,  and  that  the  bill  cannot  properly  be  re- 
garded as  seeking  in  chief  anything  more  than  a  decree  for  "an 
equitable  proportion  of  the  public  debt  of  the  Commonwealth  of 
Virginia  on  the  first  day  of  January,  1861."  The  objections  of  mis- 
joinder of  parties  and  misjoinder  of  causes  of  action  may  be  treated 
as  resting  on  matter  of  surplusage  merely,  and  at  all  events  further 
consideration  thereof  may  wisely  be  postponed  to  final  hearing. 
Florida  v.  Georgia,  17  How.  491,  492 ;  California  v.  Southern  Pa- 
cific Company,  157  U.  S.  249. 
The  order  will  be — 

Demurrer  overruled  without  prejudice  to  any  question,  and  leave 
to  answer  by  the  first  Monday  of  next  term. 
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A  convention  of  the  people  of  Virginia  met  in  the  City  of  Wheel- 
ing on  Thursday,  June  13th,  1861,  and  on  the  20th  day  of  August, 
1861,  this  convention  adopted  an  ordinance  entitled  "An  ordinance 
to  provide  for  the  formation  of  a  new  State  out  of  a  portion  of  the 
territory  of  this  State." 

This  ordinance  provided  for  an  election  by  the  voters  of  certain 
counties  therein  named  upon  the  question  whether  the  new  state 
should  be  formed  or  not  and  also  for  the  selection  of  delegates'  to 
a  constitutional  convention  which  was  to  be  held,  if  a  majority 
of  the  votes  cast  therein  was  in  favor  of  the  new  State.  The  ninth 
and  tenth  sections  of  this  ordinance  are  as  follows : 

"9.  The  new  state  shall  take  upon  itself  a  just  proportion 
of  the  public  debt  of  the  commonwealth  of  Virginia  prior  to 
the  first  day  of  January,  1861,  to  be  ascertained  by  charging 
to  it  all  state  expenditures  within  the  limits  thereof,  and  a 
just  proportion  of  the  ordinary  expenses  of  the  state  govern- 
ment, since  any  part  of  said  debt  was  contracted;  and  de- 
ducting therefrom  the  moneys  paid  into  the  treasury  of  the 
commonwealth  from  the  counties  included  within  the  said 
new  state  during  the  same  period.  All  private  rights  and 
interests  in  lands  within  the  proposed  state,  derived  from 
the  laws  of  Virginia  prior  to  such  separation,  shall  remain 
valid  and  secure  under  the  laws  of  the  proposed  state,  and 
shall  be  determined  by  the  laws  now  existing  in  the  state  of 
Virginia. 

"The  lands  within  the  proposed  state,  of  non-resident 
proprietors,  shall  not  in  any  case  be  taxed  higher  than  the 
lands  of  residents  therein.  No  grants  of  lands  or  land  war- 
rants, issued  by  the  proposed  state,  shall  interefere  with  any 
warrant  issued  from  the  land  office  of  Virginia  prior  to  the 
17th  day  of  April  last,  which  shall  be  located  on  lands  within 
the  proposed  state  now  liable  thereto. ' ' 

"10.  When  the  general  assembly  shall  give  its  consent  to 
the  formation  of  such  new  state,  it  shall  forward  to  the  con- 
gress of  the  United  States  such  consent,  together  with  an 
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official  copy  of  such  constitution,  with  the  request  that  the 
said  new  state  may  be  admitted  in  the  union  of  states. ' ' 

CONSTITUTIONAL  CONVENTION. 

The  election  provided  for  in  the  ordinance  of  the  20th  of  August, 
1861,  was  had  and  a  majority  of  the  people  voted  for  the  formation 
of  the  new  State  and  elected  delegates  to  a  constitutional  conven- 
tion,, which  met  in  Wheeling  in  November,  1861.  This  convention 
adopted  a  constitution,  and  the  following  are  sections  five,  seven 
and  eight  of  article  eight  of  that  instrument : 

"5.  No  debt  shall  be  contracted  by  this  State,  except  to  meet 
casual  deficits  in  the  revenue,  to  redeem  a  previous  liability  of  the 
State,  to  suppress  insurrection,  repel  invasion,  or  defend  the  State 
in  time  of  war. ' ' 

"7.  The  Legislature  may  at  any  time  direct  a  sale  of  the  stocks 
owned  by  the  State  in  banks  and  other  corporations,  but  the  pro- 
ceeds of  such  sale  shall  be  applied  to  the  liquidation  of  the  public 
debt ;  and  hereafter  the  State  shall  not  become  a  stockholder  in  any 
bank.  If  the  State  become  a  stockholder  in  any  association  or  cor- 
poration for  purposes  of  internal  improvement,  such  stock  shall 
be  paid  for  at  the  time  of  subscribing,  or  a  tax  shall  be  levied  for 
the  ensuing  year,  sufficient  to  pay  the  subscription  in  full." 

"8.  An  equitable  proportion  of  the  public  debt  of  the  Common- 
wealth of  Virginia,  prior  to  the  first  day  of  January  in  the  year 
one  thousand  eight  hundred  and  sixty-one,  shall  be  assumed  by 
this  State ;  and  the  Legislature  shall  ascertain  the  same  as  soon  as 
may  be  practicable,  and  provide  for  the  liquidation  thereof,  by  a 
sinking  fund  sufficient  to  pay  the  accruing  interest,  and  redeem  the 
principal  within  thirty-four  years." 

An  ACT  giving  the  consent  of  the  Legislature  of  Virginia  to  the 
formation  and  erection  of  a  new  State  within  the  jurisdiction 
of  this  State. 

Passed  May  13.  1862. 
1.  Be  it  enacted  by  the  General  Assembly,  That  the  consent  of 
the  Legislature  of  Virginia  be,  and  the  same  is  hereby  given  to  the 
formation  and  erection  of  the  State  of  West  Virginia,  within  the 
jurisdiction  of  this  State,  to  include  the  counties  of  Hancock, 
Brooke,  Ohio,  Marshall,  Wetzel,  Marion,  Monongalia,  Preston, 
Taylor,  Tyler,  Pleasants,    Ritchie,    Doddridge,    Harrison,    Wood, 
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Jackson,  Wirt,  Eoane,  Calhoun,  Gilmer,  Barbour,  Tucker,  Lewis, 
Braxton,  Upshur,  Randolph,  Mason,  Putnam,  Kanawha,  Clay, 
Nicholas,  Cabell,  Wayne,  Boone,  ■  Logan,  Wyoming,  Mercer,  Mc- 
Dowell, Webster,  Pocahontas,  Fayette,  Raleigh,  Greenbrier,  Mon- 
roe, Pendleton,  Hardy,  Hampshire  and  Morgan,  according  to  the 
boundaries  and  under  the  provisions  set  forth  in  the  constitution 
for  the  said  State  of  West  Virginia  and  the  schedule  thereto  an- 
nexed, proposed  by  the  convention  which  assembled  at  Wheeling, 
on  the  twenty-sixth  day  of  November,  eighteen  hundred  and  sixty- 
one. 

2.  Be  it  further  enacted,  That  the  consent  of  the  legislature  of 
Virginia  be,  and  the  same  is  hereby  given,  that  the  counties  of 
Berkeley,  Jefferson  and  Frederick,  shall  be  included  in  and  form 
part  of  the  State  of  West  Virginia  whenever  the  voters  of  said 
counties  shall  ratify  and  assent  to  the  said  constitution,  at  an  elec- 
tion held  for  the  purpose,  at  such  time  and  under  such  regulations 
as  the  commissioners  named  in  the  said  schedule  may  prescribe. 

3.  Be  it  further  enacted,  That  this  act  shall  be  transmitted  by 
the  executive  to  the  senators  and  representatives  of  this  common- 
wealth in  congress,  together  with  a  certified  original  of  the  said  con- 
stitution and  schedule,  and  the  said  senators  and  representatives 
are  hereby  requested  to  use  their  endeavors  to  obtain  the  consent 
of  congress  to  the  admission  of  the  State  of  West  Virginia  into  the 
union. 

4.  This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  for  the  Admission  of  the  State  of  West  Virginia  into  the 
Union,  and  for  other  purposes. 
Whereas  the  people  inhabiting  that  portion  of  Virginia  known  as 
West  Virginia  did,  by  a  convention  assembled  in  the  city  of  Wheel- 
ing on  the  twenty-sixth  of  November,  eighteen  hundred  and 
sixty-one,  frame  for  themselves  a  constitution  with  a  view  of  becom- 
ing a  separate  and  independent  State ;  and  whereas  at  a  general 
election  held  in  the  counties  composing  the  territory  aforesaid  on 
the  third  day  of  May  last,  the  said  constitution  was  approved  and 
adopted  by  the  qualified  voters  of  the.  proposed  State ;  and  where- 
as the  Legislature  of  Virginia,  by  an  act  passed  on  the  thirteenth 
day  of  May,  eighteen  hundred  and  sixty-two,  did  give  its  consent 
to  the  formation  of  a  new  state  within  the  jurisdiction  of  the  said 
State  of  Virginia,  to  be  known  by  the  name  of  West  Virginia,  and 
to  embrace  the  following  named  counties,  to-wit :  Hancock,  Brooke, 
Ohio,  Marshall,    Wetzel,    Marion,    Monongalia,    Preston,    Taylor, 
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Tyler,  Pleasants,  Ritchie,  Doddridge,  Harrison,  Wood,  Jaeksonr 
"Wirt,  Roane,  Calhoun.  Gilmer,  Barbour,  Tucker,  Lewis,  Braxton, 
Upshur,  Randolph,  Mason,  Putnam,  Kanawha,  Clay,  Nicholas, 
Cabell,  Wayne,  Boone,  Logan,  Wyoming,  Mercer,  McDowell,  Web- 
ster, Pocahontas,  Fayette,  Raleigh,  Greenbrier,  Monroe,  Pendle- 
ton, Hardy,  Hampshire,  and  Morgan ;  and  whereas  both  the  con- 
vention and  the  Legislature  aforesaid  have  requested  that  the  new 
State  should  be  admitted  into  the  Union,  and  the  constitution 
aforesaid  being  republican  in  form,  Congress  doth  hereby  consent 
that  the  said  forty-eight  counties  may  be  formed  into  a  separate  and 
independent  State.    Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  State 
of  West  Virginia  be,  and  is  hereby  declared  to  be  one  of  the  United 
States  of  America,  and  admitted  into  the  Union  on  an  equal  foot- 
ing with  the  original  States  in  all  respects  whatever,  and  until  the 
next  general  census  shall  be  entitled  to  three  members  in  the  House 
of  Representatives  of  the  United  States:  Provided,  always,  That 
this  act  shall  not  take  effect  until  after  the  proclamation  of  the 
President  of  the  United  States  hereinafter  provided  for. 

It  being  represented  to  Congress  that  since  the  convention  of 
the  twenty-sixth  of  November,  eighteen  hundred  and  sixty-one, 
that  framed  and  proposed  the.  constitution  for  the  said  State  of 
West  Virginia,  the  people  thereof  have  expressed  a  wish  to  change 
the  seventh  section  of  the  eleventh  article  of  said  constitution  by 
striking  out  the  same  and  inserting  the  following  in  its  place, 
namely:  "The  children  of  slaves  born  within  the  limits  of  this 
State  after  the  fourth  day  of  July,  eighteen  hundred  and  sixty- 
three,  shall  be  free ;  and  that  all  slaves  within  the  said  State  who 
shall,  at  the  time  aforesaid,  be  under  the  age  of  ten  years,  shall  be 
free  when  they  arrive  at  the  age  of  twenty-one  years ;  and  all  slaves 
over  ten  and  under  twenty-one  years  shall  be  free  when  they  arrive 
at  the  age  of  twenty-five  years ;  and  no  slave  shall  be  permitted  to 
come  into  the  State  for  permanent  residence  therein : ' '    Therefore 

Sec.  2.  Be  it  further  enacted.  That  whenever  the  people  of 
West  Virginia  shall,  through  their  said  convention,  and  by  a  vote 
to  be  taken  at  an  election  to  be  held  within  the  limits  of  the  said 
State,  at  such  time  as  the  convention  may  provide,  make,  and  rat- 
ify the  change  aforesaid,  and  properly  certify  the  same  under  the 
hand  of  the  president  of  the  convention,  it  shall  be  lawful  for  the 
President  of  the  United  States  to  issue  his  proclamation  stating  tha 
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fact,  and  thereupon  this  act  shall  take  effect  and  be  in  force  from 
and  after  sixty  days  from  the  date  of  said  proclamation. 
APPROVED,  December  31,  1862. 

i 

AN  ACT  transferring  to  the  proposed  State  of  West  Virginia, 
when  the  same  shall  become  one  of  the  United  States,  all  this 
State's  interest  in  property,  unpaid  and  uncollected  taxes,  fines, 
forfeitures,  penalties  and  judgments,  in  counties  embraced  within 
the  boundaries  of  the  proposed  State  aforesaid. 
Passed  February  3,  1863. 

1.  Be  it  enacted  by  the  General  Assembly  of  Virginia,  That  all 
property,  real,  personal  and  mixed,  owned  by  or  appertaining  to 
this  state,  and  being  within  the  boundaries  of  the  proposed  State 
of  West  Virginia,  when  the  same  becomes  one  of  the  United  States, 
shall  thereupon  pass  to  and  become  the  property  of  the  state  of 
West  Virginia,  and  without  any  ■  other  assignment,  conveyance, 
transfer  or  delivery  than  is  herein  contained;  and  shall  include 
among  other  things  not  herein  specified,  all  lands,  buildings,  roads 
and  other  internal  improvements, .  or  parts  thereof  situated  within 
the  said  boundaries,  and  now  vested  in  this  state,  or  the  president 
and  directors  of  the  board  of  the  literaty  fund,  or  the  board  of 
public  works  thereof \  or  in  any  person  or  persons,  for  the  use  of  the 
state  to  the  extent  of  the  interest  and  estate  of  this  state  therein ; 
and  shall  also  include  the  interest  of  this  state,  or  of  the  said  pres- 
ident and  directors,  or  of  the  said  board  of  public  works,  in  any 
parent  bank  or  branch  doing  business  within  the  said  boundaries; 
and  all  stocks  of  any  other  company  or  corporation,  the  principal 
office  or  place  of  business  whereof  is  located  within  the  said  bound- 
aries standing  in  the  name  of  this  state  or  the  said  president  or  di- 
rectors, or  of  the  said  board  of  public  works,  or  of  any  person  or 
persons,  for  the  use  of  this  state. 

2.  Be  it  further  enacted.  That  all  unpaid  and  uncollected  ar- 
rearages of  taxes  on  lands,  town  lots,  property  tax,  capitation  tax, 
license  tax,  militia  fines,  fines  imposed  by  courts,  forfeitures  and 
penalties,  belonging  to  the  state  in  the  hands  of  sheriffs,  collectors 
or  individuals,  in  any  or  all  of  the  counties  embraced  within  the 
boundaries  of  the  proposed  state  of  West  Virginia,  as  also  all 
bonuses  on  the  capital  stock  of  any  bank,  taxes  on  the  dividends 
declared  by  any  bank,  savings  institution  or  insurance  company; 
dividends  on  stock  owned  by  the  state,  or  by  the  board  of  public 
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works,  or  the  president  and  directors  of  the  board  of  the  literary 
fund,  in  any  bank,  bridge  or  other  corporation  in  any  one  of  the 
counties  aforesaid ;  also  taxes  on  seals,  deeds,  wills,  writs  and  other 
legal  processes  due  from  the  clerks  of  the  courts,  notaries  public  or 
the  secretary  of  the  commonwealth;  taxes  on  passengers  and  ton- 
nage due  from  railroad  companies,  taxes  on  bank  notes  or  other 
property  transported  by  express  companies  within  the  counties 
aforesaid;  also  all  fines,  forfeitures  and  penalties  incurred  by  rail- 
roads, express  companies  or  other  parties  or  persons  within  the 
counties  aforesaid ;  also  all  judgments,  decrees  or  penalties  incurred 
by  officers  of  the  state,  railroad  or  express  companies,  or  other  per- 
sons before  or  since  the  reorganization  of  the  state  government 
at  the  city  of  "Wheeling ;  also  all  suits  and  their  results  now  pending 
in  the  name  of  the  board  of  public  works,  or  of  the  president  and 
directors  of  the  board  of  the  literary  fund  in  any  court  of  any  of  the 
counties  aforesaid ;  also  all  taxes  on  lands,  town  lots,  property  tax, 
capitation  tax,  license  tax,  assessed  in  the  counties  aforesaid,  and 
due  the  state  for  the  year  eighteen  hundred  and  sixty-three,  in  the 
hands  of  officers  of  the  state  or  individuals,  together  with  all  the 
rights  of  the  state,  or  of  the  board  of  public  works,  or  of  the  presi- 
dent and  directors  of  the  board  of  the  literary  fund  to  any  and  all 
moneys  and  claims  in  the  counties  aforesaid  that  may  not  be  spe- 
cifically mentioned  in  this  act,  but  that  rightfully  belong  to  the  state 
or  corporations  for  the  use  of  the  state,  shall  be  the  property  of  the 
State  of  "West  Virginia,  when  the  same  shall  become  one  of  the 
United  States. 

3.  It  shall  be  the  duty  of  all  sheriffs  or  collectors  of  the  public 
revenue,  also  of  the  presidents  or  other  officers  of  railroad,  express, 
bridge  or  internal  improvement  companies,  presidents  and  other 
officers  of  banks,  savings  banks  and  insurance  companies,  clerks 
of  courts,  notaries  public,  the  secretary  of  the  commonwealth,  and 
of  individuals  owing  or  having  money  in  their  hands  due  the  state, 
or  the  board  of  public  works,  or  the  president  and  directors  of 
the  board  of  the  literary  fund,  in  any  of  the  counties  aforesaid,  to 
pay  the  same  into  the  treasury  of  the  state  of  West  Yirgina,  when 
the  same  shall  become  one  of  the  United  States. 

4.  Be  it  further  enacted,  For  the  purpose  of  carrying  this  act 
into  effect,  that  suits  may  be  brought  in  the  name  of  the  common- 
wealth for  the  use  of  the  state  of  West  Virginia,  when  it  becomes 
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one  of  the  United  States  on  any  bond  or  claim  which  shall  pass 
to  or  become  the  property  of  the  state  of  West  Virginia  by  virtue 
of  this  act. 

5.  Be  it  further  enacted,  That  if  the  appropriations  and  trans- 
fers of  property,  stocks  and  credits  provided  for  by  this  act  take 
effect,  the  State  of  West  Virginia  shall  duly  account  for  the  same 
in  the  settlement  hereafter  to  be  made  with  this  state :  provided 
that  no  such  property,  stocks  and  credits  shall  have  been  obtained 
since  the  reorganization  of  the  state  government. 

6.  It  shall  be  the  duty  of  the  auditor  of  public  accounts,  the 
secretary  of  state,  the  treasurer  and  the  adjutant  general  of  this 
commonwealth  to  procure  fit  and  proper  blank  books  for  the  pur- 
pose, and  cause  to  be  transcribed  therein  true  copies  of  all  such 
records,  official  acts,  orders,  minutes  and  memoranda,  and  like  cop- 
ies of  original  papers  upon  which  any  such  official  action  was 
based,  which  from  its  locality  or  general  state  interest  appertains 
to  and  will  be  useful  and  advantageous  to  the  state  of  West  Vir- 
ginia; and  the  officers  aforesaid  shall  severally  certify  to  the  gov- 
ernor of  this  commonwealth  the  correctness  of  their  respective 
copies;  and  it  shall  be  the  duty  of  the  governor  to  certify  to  all 
whom  it  may  concern,  the  official  character  of  such  officers  so  certi- 
fying under  the  great  seal  of  this  commonwealth,  and  deliver  all 
such  copies  to  the  governor  of  West  Virginia,  when  his  election  is 
officially  declared,  for  the  use  of  said  state  of  West  Virginia. 

7.  This  act  shall  take  effect  when -the  proposed  state  of  West 
Virgina  shall  become  one  of  the  United  States. 

An  ACT  making  an  appropriation  to  the  proposed  new  State  of 
West  Virginia  when  the  same  shall  become  one  of  the  United 
States. 

Passed  February  4,  1863. 

1.  Be  it  enacted  by  the  General  Assembly  of  Virginia,  That  the 
sum  of  one  hundred  and  fifty  thousand  dollars,  be,  and  is  hereby 
appropriated  to  the  state  of  West  Virginia  out  ©f  moneys  not  oth- 
erwise appropriated,  when  the  same  shall  have  been  formed,  organ- 
ized and  admitted  as  one  of  the  states  of  the  United  States. 

2.  Be  it  further  enacted.    That  there  shall  be,  and  hereby  is  ap- 
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propriated  to  the  said  state  of  West  Virginia  when  the  same  shall 
become  one  of  the  United  States,  all  balances,  not  otherwise  appro- 
priated, that  may  remain  in  the  treasury,  and  all  moneys  not  other- 
wise appropriated,  that  may  come  into  the  treasury  up  to  the  time 
when  the  said  state  of  West  Virginia  shall  become  one  of  the  United 
States;  provided,  however,  that  when  the  said  state  of  West  Vir- 
ginia shall  become  one  of  the  United  States,  it  shall  be  the  duty  of 
the  auditor  of  this  state,  to  make  a  statement  of  all  the  moneys  that 
up  to  that  time,  have  been  paid  into  the  treasury  from  counties  locat- 
ed outside  of  the  boundaries  of  the  said  state  of  West  Virginia,  and 
also  of  all  moneys  that  up  to  the  same  time,  have  been  expended  in 
such  counties,  and  the  unexpended  surplus  of  all  such  moneys  shall 
remain  in  the  treasury  and  continue  to  be  the  property  of  this  state. 

3.  Be  it  further  enacted.  That  the  act  passed  May  fourteenth, 
eighteen  hundred  and  sixty-two,  making  an  appropriation  of  one 
hundred  thousand  dollars  to  the  State  of  West  Virginia,  be,  and  the 
same  is  hereby  repealed. 

4.  This  act  shall  be  in  force  from  passage. 

Legislature  of  1867. 

On  the  25th  day  of  January,  1867,  Governor  Arthur  I.  Boreman 
sent  to  the  legislature  a  communication,  dated  on  January  20,  1867, 
from  Governor  F.  H.  Pierpoint,  of  Virginia,  together  with  a  cer- 
tain joint  resolution  adopted  by  the  General  Assembly  of  Virginia 
on  the  28th  day  of  February,  1866,  in  reference  to  the  re-union  of 
the  States  of  Virginia  and  West  Virginia  and  the  adjustment  of  the 
public  debt,  and  appointing  Mr.  A.  H.  H.  Stuart,  Mr.  William  Mar- 
tin and  Mr.  John  Janny  as  commissioners  to  proceed  to  the  seat  of 
government  of  West  Virginia,  and  giving  them  authority  to  treat 
with  the  authorities  of  West  Virginia  on  both  subjects.  On  the  28th 
day  of  February,  1867,  the  legislature  of  West  Virginia  adopted 
the  following  joint  resolution,  to-wit : 

Senate  Joint  Resolution  No.  19,  "To  provide  Commissioners  to 
treat  with  the  authorities  of  Virginia  in  regard  to  the  public  debt 
of  that  State:" 

Whereas,  the  General  Assembly  of  Virginia,  on  the  twenty- 
eighth  day  of  February,  1866,  adopted  a  series  of  resolutions  deeply 
lamenting  the  dismemberment  of  the  ' '  Old  State, ' '  and  declaring  a 
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sincere  desire  to  establish  and  perpetuate  the  reunion  of  the  States 
of  Virginia  and  West  Virginia,  and  appealing  to  their  brethren  of 
West  Virginia,  to  concur  with  them  in  the  adoption  of  suitable 
measures  of  co-operation  in  restoration  of  the  ancient  Common- 
wealth of  Virginia,  with  all  her  people  and  up  to  her  former  bound- 
aries, and  further  providing  for  the  appointment  of  three  Commis- 
sioners with  authority  to  treat  on  the  subject  of  the  restoration  of 
the  State  of  Virginia  to  its  ancient  jurisdiction  and  boundaries, 
and  further  empowering  said  Commissioners  to  treat  with  the  au- 
thorities of  the  State  of  West  Virginia  upon  the  subject  of  a  proper 
adjustment  of  the  public  debt  of  the  State  of  Virginia,  due  or  in- 
curred previous  to  the  dismemberment  of  the  State ; 

And  whereas,  Commissioners  have  been  appointed  on  the  part  of 
the  State  of  Virginia  pursuant  to,  and  for  the  purpose  named  in 
the  resolutions  aforesaid ; 

And  whereas,  the  citizens  of  West  Virginia  deeply  regret  the  civil 
strife,  (for  which  they  are  in  no  way  responsible)  in  the  midst  of 
which  they  secured  their  State  organization,  yet  they  regard  their 
separate  State  existence  of  the  most  vital  importance  to  them,  and 
have  no  purpose  or  intention  whatever,  of  reuniting  with  the  State 
of  Virginia ; 

And  whereas,  the  citizens  of  this  State  are  not  only  willing  but 
deeply  anxious  that  a  prompt  and  equitable  settlement  should  be 
made  between  the  State  of  Virginia  and  West  Virginia,  and  they 
greatly  regret  that  the  State  of  Virginia  has  interposed  a  difficulty 
by  the  institution  of  a  suit  against  this  State,  to  recover  jurisdiction 
over  the  counties  of  Berkeley  and  Jefferson,  which  they  fear  will 
delay  such  settlement ;  Therefore, 
Resolved  by  the  Legislature  of  West  Virginia: 

1.  That  the  people  of  this  State  are  unalterably  opposed  to  a 
reunion  of  this  State  with  the  State  of  Virginia,  and  will  not  enter- 
tain any  proposition  looking  to  that  end. 

2.  That  so  soon  as  the  suit  of  Virginia  against  this  State,  now 
pending  in  the  Supreme  Court  of  the  United  States,  to  recover 
jurisdiction  over  the  counties  of  Berkeley  and  Jefferson  has  been 
finally  disposed  of,  the  Governor  of  this  State  appoint  three  Com- 
missioners on  the  part  of  this  State  to  treat  with  the  Commissioners 
appointed  by  the  State  of  Virginia  upon  the  adjustment  of  the 
public  debt  of  said  State  as  provided  in  Section  IX  of  "An  ordi- 
nance to  provide  for  the  formation  of  a  new  State,"  adopted  by  a 
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convention  of  the  people  of  Virginia  on  the  20th  day  of  August, 
1861,  and  in  Section  VIII,  of  Article  VIII  of  the  Constitution  of 
West  Virginia,  and  report  their  action  to  the  Governor,  to  be  by  him 
communicated  to  the  Legislature  of  this  State  for  their  approval 
or  disapproval. 

Legislature  of  1870. 

Governor  William  E.  Stevenson  in  his  message  on  the  18th.  of 
January,  1870,  called  attention  to  the  resolution  of  February  28th, 
1867. 

On  the  24th  day  of  February,  1870,  Gov.  William  E.  Stevenson 
transmitted  to  the  Legislature  of  West  Virginia,  then  in  session  at 
Wheeling,  a  communication  from  Gilbert  C.  Walker,  then  Governor 
of  the  Commonwealth  of  Virginia,  enclosing  an  act  entitled  "An 
Act  for  the  adjustment  of  the  public  debt  with  the  State  of  West 
Virginia,"  which  had  been  passed  by  the  General  Assembly  of 
Virginia  on  the  18th  day  of  February,  1870. 

On  the  28th  day  of  February,  1870,  the  Governor  of  West  Virgin- 
ia transmitted  to  the  Legislature  of  West  Virginia  a  communica- 
tion from.  Messrs.  William  J.  Robertson,  W.  T.  Sutherlin  and  P. 
H.  Aylett,  commissioners  appointed  on  the  part  of  Virginia  with 
reference  to  the  settlement  of  the  public  debt  of  Virginia. 

On  the  1st  day  of  March,  1870,  the  Legislature  adopted  the  fol- 
lowing joint  resolution : 

Joint  Resolution  raising  a  Joint  Committee  to  confer  with  the 
Commissioners  appointed  by  the  State  of  Virginia,  to  adjust  the 
Public  Debt  with  the  State  of  West  Virginia, 

WHEREAS,  The  State  of  Virginia,  by  act  approved  February 
the  eighteenth,  eighteen  hundred  and  seventy,  provided  for  the 
appointment  of  three  commissioners  to  treat  with  the  authorities 
of  the  state  of  West  Virginia  upon  the  subject  of  a  proper  adjust- 
ment of  the  public  debt  of  the  state  of  Virginia ;  and 

WHEREAS,  The  governor  by  a  communication  dated  February 
twenty-fourth,  eighteen  hundred  and  seventy,  notified  the  legisla- 
ture of  the  passage  of  the  above  recited  act ;  and 

WHEREAS,  The  governor  on  the  twenty-eighth  of  February, 
eighteen  hundred  and  seventy,  notified  the  legislature  that  said  com- 
missioners, on  the  part  of  Virginia,  had  been  appointed,  and  are 
now  in  the  city  of  Wheeling  for  the  purpose  of  carrying  said  act, 
above  recited,  into  effect,  therefore, 
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Resolved  by  the  Legislature  of  West  Virginia,  That  a  joint 
committee  of  two  upon  the.  part  of  the  Senate  and  three  upon  the 
part  of  the  House  of  Delegates,  be  appointed  by  the  presiding  of- 
ficers of  their  respective  bodies,  to  confer  with  said  commissioners, 
and  report  to  this  legislature  the  result  of  said  conference. 

2.  All  communications  connected  with  said  commission  are  here- 
by referred  to  said  committee. 

On  the  part  of  the  Senate,  Henry  G.  Davis  and  "William  I.  Bore- 
man  were  appointed. 

On  the  part  of  the  House,  John  J.  Davis,  Henry  Brannon  and 
Francis  H.  Pierpoint  were  appointed. 

Joint  Resolution  adding  two  members  to  the  joint  special  commit- 
tee to  confer  with  the  Virginia  commissioners. 

Resolved  by  -the  Legislature  of  West  Virginia,  That  Daniel 
Lamb,  on  the  part  of  the  house,  and  one  member  on  the  part  of  the 
senate,  be  added  to  the  joint  special  committee,  to  confer  with  the 
commissioners  of  Virginia,  in  relation  to  the  Virginia  state  debt. 

ADOPTED  March  1,  1870. 

The  additional  member  on  the  part  of  the  senate  was  J.  D.  Rams- 
dell. 

So  far  as  the  journals  of  the  House  and  Senate  of  the  session  of 
1870  show,  no  report  was  made  by  this  committee. 

On  the  3rd  of  March,  1870,  the  following  resolution  was  adopted : 

Joint  Resolution  relating  to  the  adjustment  of  the  public  debt 
with  the  commissioners  appointed  for  the  purpose  by  the  State  of 
Virginia. 

Resolved  by  the  Legislature  of  West  Virginia,  That  the  governor 
appoint  three  resident  citizens  of  this  state,  one  from  each  congres- 
sional district,  to  treat  with  the  authorities  of  the  state  of  Vir- 
ginia on  the  subject  of  a  proper  adjustment  of  the  public  debt  of 
that  state,  due  or  incurred  prior  to  the  first  day  of  January, 
eighteen  hundred  and  sixty-one,  and  a  fair  division  of  the  property 
belonging  to  that  state  on  that  day ;  and  make  report  thereof  to  this 
legislature  for  its  approval  or  disapproval  at  its  next  regular  session, 
with  the  facts  and  documents  upon  which  their  report  is  founded. 
Provided,  that  nothing  herein  contained  shall  be  construed  as  waiv- 
ing or  impairing  in  any  way  the  rights  of  this  state  to  jurisdiction 
over  the  counties  of  Berkeley  and  Jefferson. 

2.     The  commissioners  so  to  be  appointed  shall  proceed  without 
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delay  in  the  execution  of  their  duties,  and  as  compensation  for  their 
services,  shall  receive  six  dollars  per  day  for  the  time  actually  em- 
ployed therein,  and  the  same  mileage  as  that  allowed  to  members 
of  the  legislature. 

Legislature  of  1871. 

Gov.  William  E.  Stevenson  in  his  message  to  the  Legislature  of 
1871  discussed  at  length  the  Virginia  debt  proposition  and  explained 
the  reasons  why  no  report  was  made  under  the  above  resolution  and 
submitted  the  matter  again  to  this  Legislature. 

On  the  15th  day  of  February,  1871,  the  Legislature  adopted  the 
following  joint  resolution : 

Joint  Resolution  authorizing  the  appointment  of  commissioners  to 
treat  with  the  state  of  Virginia  on  the  subject  of  the  state  debt. 
Resolved  by  the  Legislature  of  West  Virginia: 

1.  That  the  governor,  on  or  after  the  fifteenth  day  of  March, 
1871,  appoint  three  disinterested  citizens  of  this  state  to  treat  with 
the  authorities  of  the  state  of  Virginia  on  the  subject  of  a  proposed 
adjustment  of  the  public  debt  of  that  state  prior  to  the  first  day  of 
January,  1861,  and  make  report  thereof  to  the  governor,  to  be  print- 
ed and  communicated  by  him  to  the  legislature,  at  the  commence- 
ment of  its  next  session,  for  approval  or  disapproval. 

2.  The  commissioners  so  to  be  appointed  are  further  directed  to 
ascertain  and  report  the  amount  of  said  debt  then  held  by  persons 
other  than  the  state  of  Virginia,  and  what  said  debt  was  incurred 
for,  and  what  amount  of  this  state  debt  was  then  held  by  the  com- 
missioners of  the  sinking  fund  and  by  the  board  of  the  library 
fund ;  that  they  ascertain  and  report  the  amount  of  all  investments 
then  held  by  the  state,  their  respective  amounts  and  character,  and 
what  portions  thereof  were  then  productive,  and  the  dividends 
therefrom,  and  whether  any  of  such  investments  then  so  held  by 
said  state  have  since  been  donated,  changed,  converted  or  disposed 
of  by  the  authorities  of  said  state,  and  if  so,  the  amount  and  how 
disposed  of ;  that  they  ascertain  and  report  the  revenue  derived  for 
the  fiscal  year  ending  on  the  thirtieth  of  September,  1860,  from  all 
sources,  by  the  state  of  Virginia,  within  the  present  territory  of 
Virginia,  and  the  amount  derived  from  all  sources  from  the  terri- 
tory now  composing  the  state  of  West  Virginia;  and  that  they 
report  any  other  relevant  matter  deemed  proper  by  them. 

3.  The  commissioners  so  to  be  appointed  shall  proceed  without 
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delay  in  the  execution  of  their  duties,  and  as  a  compensation  for 
their  services  shall  each  receive  six  dollars  per  day  for  the  time  they 
or  any  one  or  more  of  them  may  be  actually  employed  therein,  and 
the  same  mileage  as  that  allowed  to  the  members  of  the  legislature, 
and  may  employ  such  accountant  or  clerk,  at  a  reasonable  compen- 
sation, as  they  may  deem  necessary :  and  the  gov  ^rnor  shall  have  the 
power  to  remove  any  one  or  more  of  the  commissioners,  and  fill 
any  vacancy  that  may  occur  from  removal,  death  or  failure  to  act. 

4.  Nothing  herein  contained  shall  be  construed  as  waiving  or  im- 
pairing in  any  way  the  rights  of  this  state  to  jurisdiction  over  the 
counties  of  Berkeley  and  Jefferson. 

5.  That  the  foregoing  resolutions  be  communicated  by  the  gov- 
ernor to  the  governor  of  Virginia. 

ADOPTED,  February  15,  1871. 

On  the  15th  day  of  February,  1871,  the  Legislature  adopted  the 
following  joint  resolution: 

STATE  OF  WEST  VIRGINIA, 

EXECUTIVE  DEPARTMENT 

Charleston,  February  17,  1871. 
Gentlemen  of  the  Senate : 

I  have  the  honor  herewith  to  transmit  a  certified  copy  of  a  Joint 
Resolution,  adopted  by  the  General  Assembly  of  Virginia,  and 
approved  February  11,  1871,  tendering  to  West  Virginia  an  arbitra- 
tion for  the  apportionment  of  the  public  debt,  which  I  this  day  re- 
ceived from  His  Excellency  the  Governor  of  Virginia.  The  resolu- 
tion is  accompanied  by  a  letter  from  His  Excellency,  addressed  to 
the  Governor  and  Legislature  of  West  Virginia,  which  I  also  respect- 
fully communicate. 

W.  E.  Stevenson, 

Governor. 

COMMONWEALTH  OF  VIRGINIA, 

EXECUTIVE  CHAMBERS, 

Richmond,  February  10,  1871. 

To  His  Excellency,  the  Governor,  and,   General  Assembly   of   West 

Virginia : 

In  pursuance  of  the  authority  vested  in  the  Governor  by  a  Joint 

Resolution  passed  by  our  General  Assembly,  and  approved  on  the 

fourteenth  day  of  February  instant,  entitled     "Joint     Resolution 
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tendering  to  West  Virginia  an  arbitration  for  the  apportionment 
of  the  public  debt,"  an  authenticated  copy  of  which  is  hereto  at- 
tached, I,  Gilbert  C.  Walker,  Governor  of  the  Commonwealth  of 
Virginia,  on  behalf  of  said  Commonwealth,  do. hereby  tender  to  the 
State  of  West  Virginia  "an  arbitration  of  all  matters  touching  a 
full  and  fair  apportionment  between  said  States,  of  the  said  public 
debt,  contracted  by  the  State  of  Virginia  prior  to  January  1,  1861," 
upon  the  conditions  in  said  Joint  Resolution  specified,  viz:  Each 
State  to  select  two  arbitrators,  not  residents  thereof,  and  the  four 
thus  selected  to  appoint  an  umpire,  if  they  shall  deem  it  advisable, 
and  the  arbitrators  and  umpire  thus  chosen,  to  proceed,  as  soon  as 
practicable,  to  adjust,  award  and  decide  upon  fair,  just  and  equit- 
able principles  what  proportion  of  said  public  debt  should  be  paid 
by  West  Virginia,  and  what  part  thereof  should  be  paid  by  the 
State  of  Virginia :  each  State  being  represented  by  counsel  if  de- 
sired. The  sole  duty  of  the  arbitrators  and  umpire  will  be  to  ascer- 
tain the  amount  of  the  public  debt  which  each  State  ought  justly 
to  assume  and  pay. 

It  is  earnestly  hoped  that  the  State  of  West  Virginia  will  promptly 
accept  this  fair  and  equitable  mode  of  adjustment  of  the  public  debt, 
to  the  end  that  the  question  involved  may  be  speedily,  satisfactorily 
and  finally  settled. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

G.  C.  Walker, 
Governor  of  the  Commonwealth  of  Virginia. 

JOINT  RESOLUTION. 

Tendering  to  West  Virginia  an  arbitration  for  the  apportionment  of 
the  public  debt. 

(Approved  February  11th,  1871.) 

WHEREAS,  The  constitution  of  both  Virginia  and  West  Vir- 
ginia impose  upon  the  respective  legislatures  of  said  States  the  duty 
to  provide  by  law,  for  the  adjusting  between  them  the  proportion 
of  the  public  debt,  contracted  prior  to  the  first  of  January,  1861, 
proper  to  be  borne  by  each  of  said  States ;  and 

WHEREAS,  It  is  essential  to  the  financial  interests  of  Virginia 
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that  said  settlement  should  be  obtained  as  soon  as  practicable,  there- 
fore 

Be  it  Resolved  by  the  General  Assembly  of  Virginia: 

That  the  Governor  of  this  Commonwealth  be,  and  he  is  hereby, 
authorized  to  tender  to  the  State  of  "West  Virginia  an  arbitration  of 
all  matters  touching  a  full  and  fair  apportionment  between  said 
States  of  the  public  debt,  and  in  the  event  of  the  acceptance  of  such 
offer  of  arbitration  by  "West  Virginia,  then  the  Governor,  Lieuten- 
ant Governor,  President  of  the  Court  of  Appeals,  Auditor  of  Public 
Accounts  and  the  Secretary  of  the  Commonwealth  shall  appoint  two 
arbitrators  on  the  part  of  this  State,  who  shall  not  be  citizens  of  this 
State,  to  meet  any  two  arbitrators  selected  by  "West  Virginia,  not 
citizens  of  said  State. 

The  arbitrators  so  appointed  shall,  if  they  deem  it  advisable,  ap- 
point an  umpire.  Said  arbitrators  and  umpire  shall,  as  soon  as  prac- 
ticable, proceed  to  adjust,  award  and  decide  upon  fair,  just  and 
equitable  principles  what  proportion  of  said  public  debt  shall  be 
paid  by  "West  Virginia,  and  what  part  thereof  shall  be  paid  by  this 
State.  Said  apportionment,  when  ascertained  and  made,  to  be  re- 
ported by  said  arbitrators  to  the  Legislatures  of  said  States,  to  en- 
able them  to  carry  out  such  award  or  apportionment  by  appropriate 
legislation. 

Each  State  may  be  represented  by  counsel,  and  the  board  hereby 
directed  to  appoint  the  arbitrators  for  Virginia  shall  be,  and  are 
hereby,  authorized  to  draw  on  the  Treasury  of  the  State  of  Virginia, 
out  of  any  money  not  otherwise  appropriated,  a  sum  sufficient  to 
defray  the  necessary  expenses  of  this  arbitration  on  the  part  of  Vir- 
ginia. 

A  copy. 

(Signed)      J.  Bell  Bigger, 

Clerk  of  House  of  Delegates  and  Keeper  of  the  Rolls  of  Virginia, 
February  11,  1871. 

On  the  same  day  the  Legislature  adopted  the  following  joint 
resolution : 

"Senate  Joint  Resolution  No.  19,  'Raising  a  Joint  Special  Com- 
mittee to  consider  the  communication  from  the  Governor  of  Vir- 
ginia, concerning  the  proposed  arbitration  of  the  debt  between  Vir- 
ginia and  "West  Virginia.'  " 
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"Resolved  by  the  Legislature  of  West  Virginia: 

"That  a  Joint  Special  Committee  of  three  on  the  part  of  the 
House  of  Delegates,  and  two  on  the  part  of  the  Senate,  be  appointed 
to  consider  and  report  on  the  communication  from  the  Governor  of 
Virginia,  concerning  the  proposed  arbitration  of  the  public  debt 
between  Virginia  and  West  Virginia. ' ' 

On  the  part  of  the  Senate,  Mr.  Henry  G-.  Davis  and  Mr.  George 
Koonce  were  appointed  as  members  of  such  committee,  and  on  the 
part  of  the  House,  Mr.  James  M.  Jackson,  Mr.  James  H.  Ferguson 
and  Mr.  George  C.  Sturgiss  were  appointed  as  members  of  such  com- 
mittee. 

On  the  20th  day  of  February,  1871,  this  special  committee  made 
the  following  report : 

"To  the  Legislature  of  West  Virginia: 

1 '  The  Joint  Special  Committee,  to  whom  was  referred  the  special 
message  of  the  Governor  of  the  State,  enclosing  a  Joint  Resolution 
of  the  General  Assembly  of  Virginia  and  the  communication  of  the 
Governor  of  said  State,  tendering  to  West  Virginia  an  arbitration 
for  the  apportionment  of  the  public  debt  of  Virginia  contracted 
prior  to  the  first  of  January,  1861,  have  had  the  same  under  consid- 
eration and  submit  the  following 

REPORT: 

"The  Legislature,  by  Joint  Resolution  No.  21,  passed  February 
fifteenth  instant,  having  conferred  upon  the  Governor  authority, 
and  instructed  him  to  appoint  three  disinterested  citizens  of  this 
State  to  treat  with  the  .authorities  of  the  State  of  Virginia,  on  the 
subject  of  a  proper  adjustment  of  the  public  debt  of  that  State, 
prior  to  the  first  day  of  January,  1861,  and  the  authorities  of  the 
State  of  West  Virginia  having  ever  evinced  a  sincere  desire  to  ad- 
just and  settle  at  the  earliest  practicable  moment,  the  proportion  of 
said  debt  proper  to  be  borne  by  each  of  said  States,  and  the  Com- 
mittee believing  that  the  citizens  of  the  respective  States  would 
of  necessity  be  more  familiar  with  the  circumstances  attending  the 
creation  of  said  debt  and  the  many  intricate  cpiestions  connected 
therewith,  and  upon  the  proper  comprehension  of  which  must  de- 
pend the  equitable  adjustment  and  apportionment  of  the  same  be 
tween  said  States,  recommend  that  said  tender  of  arbitration  by 
arbitrators  and  umpire  nor  citizens  of  either  State,  be  respectfully 
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declined;  and  that  the  said  State  of  Virginia  be  invited  to  appoint 
three  disinterested  citizens  of  that  Commonwealth  as  Commission- 
ers, with  authority  to  treat  with  like  Commissioners  to  be  appointed 
under  said  Joint  Resolution  No.  21,  on  behalf  of  this  State,  with 
power  to  adjust,  award  and  decide  upon  fair,  just  and  equitable 
principles,  what  proportion  of  said  debt  should  be  paid  by  each  of 
said  States,  subject  to  the  ratification  and  approval  of  the  General 
Assembly  of  Virginia  and  the  Legislature  of  West  Virginia ;  and 
to  carry  out  the  objects  herein  stated ;  the  Committee  recommend  the 
adoption  of  the  following: 

"Senate  Joint  Resolution  No.  21,  'Providing  for  the  settlement  of 
the  debt  between  Virginia  and  West  Virginia.'  : 

' '  WHEREAS,  The  Legislature  of  West  Virginia  in  discharge  of 
the  duty  imposed  by  the  Constitution  of  the  State,  to  'ascertain  as 
soon  as  may  be  practicable'  the  equitable  proportion  of  the  public 
debt  of  the  Commonwealth  of  Virginia  to  be  assumed  and  liquidated 
by  this  State,  has  authorized  and  directed  by  Joint  Resolution 
passed  on  the  fifteenth  day  of  February,  1871,  the  appointment  by 
the  Governor  of  'three  disinterested  citizens  of  this  State  to  treat 
with  the  authorities  of  the  State  of  Virginia  on  the  subject  of  a 
proper  adjustment  of  the  public  debt  of  that  State,  prior  the 
first  day  of  January,  1861;"  '  and 

"WHEREAS,  The  Governor  of  the  Commonwealth  of  Virginia, 
by  authority  conferred  by  a  Joint  Resolution  of  the  General  As- 
sembly of  said  •Commonwealth,  passed  February  11th,  1871,  has 
tendered  on  behalf  of  said  Commonwealth  to  the  State  of  West  Vir- 
ginia, '  an  arbitration  of  all  matters  touching  a  full  and  fair  appor- 
tionment between  said  States,  of  the  said  public  debt'  by  arbitra- 
tors, not  citizens  of  either  of  said  States,  and  not  subject  to  the  rati- 
fication of  the  legislative  departments  of  said  States ;  and 

■  "WHEREAS,  Any  adjustment  of  the  said  debt  should  be  subject 
to  such  ratification ;  and 

"WHEREAS,  Citizen  commissioners  would  of  necessity  be  more 
familiar  with  the  circumstances  attending  the  creation  of  said  debt, 
and  the  many  intricate  questions  connected  therewith,  and -upon  the 
proper  comprehension  of  which  must  depend  the  equitable  apportion- 
ment and  adjustment  of  the  same  between  said  States ;  therefore, 
"Resolved  by  the  Legislature  of  "West  Virginia: 

"1.  That  the  tender  of  an  arbitration  made  by  the  Governor  of 
the  Commonwealth  of  Virginia  to  this  State  for  the  adjustment  of 
the  public  debt  of  said  Commonwealth,  having  been  anticipated 
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by  the  action  of  the  Legislature  of  this  State,  authorizing  the  ap- 
pointment of  Commissioners  to  treat  upon  said  subject,  the  said 
tender  is  respectfully  declined,  and  the  Commonwealth  of  Virginia  is 
invited  to  appoint  three  disinterested  citizens  as  Commissioners  with 
authority  to  treat  with  like  Commissioners  heretofore  authorized 
on  the  part  of  this  State.  And  said  Commissioners  on  behalf  of  this 
State  in  addition  to  the  powers  heretofore  conferred,  are  hereby  fur- 
ther empowered  to  proceed,  as  soon  as  practicable,  to  adjust,  award, 
and  determine,  upon  fair,  just  and  equitable  principles,  what  pro- 
portion of  said  public  debt  of  Virginia  should,  in  their  opinion,  be 
paid  by  West  Virginia,  and  what  part  thereof  should  be  paid  by 
Virginia,  subject,  however,  to  the  approval  and  ratification  of  the 
Legislature  of  West  Virginia  and  the  General  Assembly  of  Virginia. 
' '  2.  The  governor  of  this  State  is  hereby  directed  to  communicate 
to  the  Governor  of  the  Commonwealth  of  Virginia,  without  delay, 
certified  copies  of  this  preamble  and  Joint  Resolution. 

'  Respectfully  submitted, 

James  M.  Jackson, 
James  H.  Ferguson, 
George  C.  Sturgiss, 
H.  G.  Davis, 
George  Koonce, 

Committee." 
"February  20,  1871." 

This  report  was  signed  by  all  the  members  of  the  Committee  and 
the  resolution  therein  set  out  was  on  the  24th  day  of  February, 
1871,  adopted  by  the  Legislature. 

Under  the  resolutions  of  February  15th  and  24th  Governor  J.  J. 
Jacob  appointed  Mr.  John  J.  Jackson,  Mr.  J'.  M.  Bennett  and  Mr.  A. 
W.  Campbell. 


REPORT 

OF    THE 

Virginia  Debt  Commissioners  of  1871. 


REPORT 


OP  THE 

VIRGINIA  DEBT  COMMISSIONERS  OF  1871. 


To  His  Excellency, 

J.  J.  JACOB, 

Governor  of  West  Virginia: 

Sir  :  Under  the  joint  resolutions  passed  by  the  West  Virginia 
Legislature  on  the  loth  and  24th  days  of  February,  last,  the  un- 
dersigned were  appointed  Commissioners  by  3^ou  "to  treat  with  the 
authorities  of  Virginia  on  the  subject  of  a  proposed  adjustment  of 
the  public  debt  of  that  State  prior  to  the  first  day  of  January, 
1861,"  and  were  directed  by  the  legislature  "to  make  report  thereof 
to  the  Governor, ' '  which  we  have  the  honor  to  do  as  follows : 

On  the  9th  day  of  August  last  the  Commissioners  met  in  Park- 
ersburg  to  confer  together  upon  the  subject  matter  of  their  ap- 
pointment and  to  organize  a  programme  of  procedure  in  respect 
thereof.  They  addressed  a  letter  to  your  Excellency  notifying  you 
of  their  meeting  and  organization,  and  also  the  following  letter  to 
Governor  AValker,  of  Virginia : 

Parkersburg,  W.  Va.,  | 
August  9;  1871.       j 

To  His  Excellency,  the  Governor  of  Virginia: 

Sir  :  The  undersigned  have  the  honor  to  inform  you  that  under 
the  joint  resolutions  passed  by  the  legislature  of  West  Virginia  on 
the  15th  and  24th  days  of  February  last,  they  have  been  appointed 
Commissioners  by  the  Governor  of  West  Virginia  to  treat  with 
Virginia  in  regard  to  the  debt  as  it  stood  on  the  first  day  of  Jan- 
uary, 1861." 

Also,  that  they  met  in  this  city  to-day  for  the  purpose  of  enter- 
ing upon  the  discharge  of  their  duties,  and  to  this  end  have  desig- 
nated General  John  J.  Jackson  as  their  chairman,  through  whom 
they  propose  to  receive  such  communications  as  your  Excellency 
may  be  pleased  to  submit. 
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Will  your  Excellency  be  pleased  to  indicate  at  your  earliest  con- 
venience what  action,  if  any,  has  been  or  is  likely  to  be  taken  by 
Virginia  in  the  matter  of  appointing  Commissioners,  or,  in  the 
event  of  no  such  appointments,  what  channel  of  communication  will 
be  open  to  us. 

We  have  the  honor  to  be 

Your  Excellency 's  most  ob  't  servants, 

JOHN  J.  JACKSON, 
J.  M.  BENNETT, 
A.  W.  CAMPBELL. 

After  forwarding  this  letter,  together  with  the  one  to  your  Ex- 
cellency, the  Commissioners  adjourned  to  meet  in  Richmond  on  a 
day  to  be  agreed  upon  later  in  the  season,  there  to  confer  with  the 
authorities  of  Virginia,  and  to  make- such  examination  of  public 
documents  as  might  enable  them  to  carry  out  the  objects  of  their 
appointment. 

Meanwhile  they  received  from  the  Governor  of  Virginia  in 
answer  to  their  letter  of  August  9th,  a  letter  dated  September  7th, 
the  same  purporting  to  be  a  copy  of  a  letter  addressed  to  your  Ex- 
cellency, and  which  is  as  follows : 

Executive  Chambers,       ( 
Richmond,  Sept.  7,  1871.  j 

His  Excellency, 

J.  J.  JACOB, 

Governor  of  West  Virginia: 
Spr:  I  have  the  honor  to  acknowledge  the  receipt  of  your  com- 
munication of  the  17th  ulto.,  notifying  me  of  the  appointment  of 
Messrs.  Bennett,  Jackson  and  Campbell  as  Commissioners  on  be- 
half of  the  State  of  West  Virginia  to  treat  with  the  authorities  of 
this  State  upon  the  subject  of  the  State  debt.  I  have  also  received 
a  certified  copy  of  the  joint  resolutions  empowering  you  to  make 
these  appointments.  Absence  from  the  capital  has  prevented  an 
earlier  response  to  these  several  communications. 

On  the  18th  of  February,  1870,  an  act  was  passed  by  the  Legis- 
lature of  this  State,  and  approved  by  me,  authorizing  the  Governor 
to  appoint  three  Commissioners  on  behalf  of  this  State  to  treat 
with  the  authorities  of  West  Virginia  upon  the  subject  of  a  proper 
adjustment  of  the  public  debt  of  the  State  of  Virginia,  due  or  in- 
curred previous  to  the  dismemberment  of  the  State,  and  a  fair  divis- 
ion of  the  public  property. 

Commissioners  were  promptly  appointed  under  this  act,  and 
notice  of  their  appointment,  together  with  an  authenticated  copy 
of  the  act,  were  at  once  forwarded  to  the  Governor  of  West  Vir- 
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ginia.  No  response  whatever  to  my  communication  was  made  by 
the  Governor  of  "West  Virginia,  but  I  learned  through  other 
sources  that  the  matter  was  promptly  submitted  to  the  Legislature 
then  in  session,  by  which,  either  by  act  or  resolution,  the  Governor 
was  authorized  to  appoint  Commissioners  to  meet  and  confer  with 
those  appointed  from  Virginia.  I  have  never  been  informed,  how- 
ever, of  the  appointment  of  any  Commissioners  under  the  authority 
thus  conferred. 

A  history  of  these  proceedings,  together  with  a  statement  of  my 
own  views  upon  the  subject,  was  submitted  to  our  Legislature  in 
my  annual  message  of  December  last,  a  copy  of  which  I  herewith 
enclose.  The  Legislature,  acting  upon  the  suggestion  of  the  mes- 
sage, on  the  11th  day  of  February  last,  by  a  joint  resolution,  au- 
thorized the  Governor  to  tender  to  the  State  of  West  Virginia 
"an  arbitration  of  all  matters  touching  a  full  and  fair  apportion- 
ment between  said  States  of  the  said  public  debt, ' '  an  authenticated 
copy  of  which  joint  resolution,  together  with  the  tender  of  an  arbi- 
tration as  therein  authorized,  was  promptly  forwarded  to  the  Gov- 
ernor of  "West  Virginia. 

This  joint  resolution,  while  it  does  not  in  terms  repeal  the  act  of 
February  18th,  1870,  was  intended  to  supercede  it,  and  therefore 
I  do  not  feel  authorized  to  appoint  Commissioners.  Our  tender  of 
an  arbitration  has  not  been  withdrawn,  and  I  regret  exceedingly 
that  the  authorities  of  West  Virginia  declined  to  accept  it.  I  can- 
not understand  what  reasonable  objection  can  be  raised  to  this  fair 
and  equitable  mode  of  adjustment  so  frequently  resorted  to  by  in- 
dividuals and  nations,  and  I  trust  that  West  Virginia  will  recon- 
sider her  action  and  accept  the  more  speedy  and  satisfactory  mode 
of  settlement  proposed  by  Virginia,  to  the  end  that  prompt  justice 
may  be  done  to  the  creditors  of  the  old  State,  and  that  harmony 
and  good  feeling  may  prevail  between  the  people  of  the  two  States. 
Very  respectfully, 

Your  Excellency's  ob't  servant, 

G.  C.  Walker 
Governor  of  Virginia. 

(P.  S.— Accompanying  the  above.)  "The  foregoing  is  a  copy  of 
the  original  letter  mailed  to  Governor  Jacob." 

From  this  letter  we  at  once  understood  that  so  far  as  a  confer- 
ence with  Commissioners  or  other  persons  authorized  to  represent 
Virginia  in  that  capacity  was  concerned,  our  mission  was  at  an 
end.  But  the  joint  resolution  under  which  we  were  acting,  copies 
of  which  you  had  forwarded  for  our  guidance,  directed  that  we 
should  "ascertain  and  report  the  amount  of  the  debt  of  Virginia 
on  the  first  day  of  January,  1861,  and  what  said  debt  was  incurred 
for,  and  what  amount  of  this  State  debt  was  then  held  by  the  Com- 
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missioners  of  the  Sinking  Fund,  and  by  the  Board  of  the  Library 
Fund. ' '  Also  that  we  should  ' '  ascertain  and  report  the  amount  of 
all  investments  then  held  by  the  State,  their  respective  amounts 
and  character,  and  what  portion  thereof  were  then  productive,  and 
the  dividends  therefrom,  and  whether  any  of  such  investments 
then  held  by  said  State  have  since  been  donated,  changed,  con- 
verted or  disposed  of  by  the  authorities  of  said  State,  and,  if  so, 
the  amount  and  how  disposed  of. ' '  Also  that  we  should  ' '  ascertain 
and  report  the  revenue  derived  from  the  fiscal  year  ending  on  the 
30th  of  September,  1860,  from  all  sources  by  the  State  of  Vir- 
ginia within  the  present  territory  of  Virginia  and  the  amount  de- 
rived from  all  sources  from  the  territory  now  comprising  the  Stat<3 
of  West  Virginia ; ' '  and  also  that  we  V  report  any  other  relevant- 
matter  deemed  proper"  by  us. 

In  addition  to  the  foregoing  duties  thus  devolved  upon  us  by 
the  terms  of  the  joint  resolution  passed  on  the  15th  day  of  Febru- 
ary, we  "were  further  empowered,"  in  the  language  of  the  addi- 
tional joint  resolution  passed  on  the  24th  of  the  same  month,  "to 
proceed  as  soon  as  practicable  to  adjust,  award  and  determine  upon 
fair,  just  and  equitable  principles  what  proportion  of  said  public 
debt  of  Virginia  should  in  their  opinion  be  paid  by  West  Virginia, 
and  what  part  thereof  should  be  paid  by  Virginia,  subject,  how- 
ever, to  the  approval  and  ratification  of  the  Legislature  of  West 
Virginia  and  the  General  Assembly  of  Virginia." 

Under  this  authority  and  direction,  thus  minutely  specified  to  us, 
we  felt  called  upon  to  take  substantially  the  same  steps  after 
the  receipt  of  Governor  Walker's  letter  of  September  7th  as  we 
would  have  taken  had  we  expected  to  meet  Commissioners  repre- 
senting Virginia,  viz :  to  go  to  Richmond  and  endeavor  to  gather 
the  information  expected  and  required  under  the  terms  of  our  ap- 
pointment. 

Accordingly  we  met  in  that  city  on  the  9th  of  November  last 
and  after  spending  several  days  in  the  examination  of  such  public 
documents  as  were  available  to  us  at  the  Capitol,  and  realizing  the 
necessity  for  further  and  more  explicit  and  official  information 
than  we  could  gather  of  ourselves  unassisted  from  said  documents, 
we  addressed  the  following  note  to  the  Second  Auditor  of  Vir- 
ginia : 

Richmond,  November  14th,  1871. 

To  tlie  Second  Auditor  of  Virginia: 

Sir:  I  am  directed  by  the  Commissioners  representing  West 
Virginia  in  the  matter  of  the  public  debt  of  Virginia  prior  to  the 
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first  of  January,  1861,  to  procure  from  your  office  such  informa- 
tion as  can  be  furnished,  upon  the  following  points,  viz : 

1.  The  actual  amount  of  the  public  debt  of  Virginia  on  the  first 
of  January,  1861.  And  under  this  head  the  amounts  of  said  debt 
owned  by  the  Sinking  Fund,  the  amount  owned  by  the  Literary 
Fund,  and  the  amount  owned  by  the  Library  Fund. 

2.  What  portion  of  the  bonded  debt  was  invested,  and  how  in- 
vested on  the  first  of  January,  1861.  Also  what  portion  of  the 
investment  was  productive,  what  were  the  dividends  or  profits 
arising  therefrom  for  the  year  1860,  and  whether  any  such  invest- 
ments have  since  been  donated,  changed,  converted  or  otherwise 
disposed  of. 

3.  What  portion  of  the  appropriations  expended  in  West  Vir- 
ginia for  public  improvements  came  from  the  sales  of  State  bonds 
and  what  portion  from  the  revenues  or  taxes  of  Virginia. 

4.  A  copy  of  the  advertisement  for  the  redemption  of  a  portion 
of  the  public  debt  on  the  first  of  January,  1861. 

5.  A  statement  of  the  amount  of  public  debt  actually  redeemed 
on  the  first  of  January,  1861,  pursuant  to  said  advertisement. 

Upon  these  points  the  Commissioners  desire  to  hear  from  you  at 
your  earliest  convenience. 

Very  respectfully,  your  obedient  servant, 

A.  W.  Campbell, 

Secretary. 

In  reply  to  the  foregoing  communication  we  received  the  follow- 
ing note  at  5  o  'clock  on  the  evening  of  the  16th  of  November,  after  a 
lapse  of  two  and  a  half  days,  and  after  we  had  abandoned  all  hope 
of  the  assistance  asked  for  in  our  letter,  and  after,  in  fact,  we  were 
on  the  eve  of  our  departure  for  home : 

Second  Auditor's  Office,  | 
Richmond,  Nov.  16,  1871.  j 

A.  W.  Cambell,  Esq.,  Secretary,  &c: 

Dear  Sir: — Yours  of  the  14th  was  received.  You  ask  me  for  a 
report  upon  a  variety  of  questions  connected,  with  our  public  debt, 
the  transactions  of  the  Board  of  Public  Works  in  regard  to  it,  and 
the  financial  affairs  of  the  State,  which  it  is  understood,  of  course, 
you  propose  to  use  in  the  contemplated  adjustment  of  the  portion 
to  be  paid  by  West  Virginia  of  the  debt. 
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To  answer  the  questions  propounded  would  involve  an  amount  of 
labor  which  we  could  not  bestow  on  the  subject. 

But,  apart  from  this,  I  presume  at  an  early  day  this  office  will 
be  called  upon  by  the  Executive  or  the  General  Assembly  of  Vir- 
ginia for  detailed  reports  of  all  the  matters  referred  to,  which  will 
be  available  to  you. 

The  books  and  records  of  this-  office  are  open  to  your  inspec- 
tion. 

I  trust  that  in  failing  to  respond  to  your  inquiries  you  will  not 
regard  me  as  in  any  wise  wanting  in  official  courtesy  to  you  or 
your  associates.     None,  certainly,  is  intended. 
I  have  the  honor  to  be,  . 

Most  respectfully  yours, 

Asa  Rogers. 

With  the  reception  of  this  note  the  Commissioners  closed  their 
labors  in  Richmond,  finding  that  a  further  stay  was  not  likely  to 
add  to  the  scant  information  already  gleaned  by  them  from  the 
public  documents. 

It  is  proper  to  say  in  connection  with  the  Second  Auditor's  com- 
munication that  we,  in  delivering  our  own  communication  to  him, 
caused  it  to  be  verbally  understood  that  we  were  ready  and  willing 
to  pay  for  the  services  of  an  expert,  competent  to  obtain  for  us 
the  information  requested,  and  that  we  did  not  desire  or  intend  to 
trench  upon  the  services  of  any  one  with  whose  duties  the  labor 
required  might  seriously  conflict. 

After  this  termination  of  their  visit  to  Richmond,  the  Commis- 
sioners agreed  to  meet  again  on  the  12th  of  December  following, 
at  Parkersburg,  there  to  prepare  and  transmit  to  your  Excellency 
such  information  as  they  had  been  able  to  obtain,  and  such  as  they 
might  still  further  obtain,  and  along  with  it  such  an  expression  of 
opinion  as  is  called  for  in  the  joint  resolution  of  February  24th. 

Accordingly  we  met  in  Parkersburg  at  the  date  named,  and  after 
nearly  two  weeks  of  examination  and  comparison  of  all  the  sources 
of  information  accessible  to  us,  agreed  upon  and  drew  up  the  facts 
and  statements  hereinafter  presented. 

Previous  to  this  meeting  we  had  just  received  copies  of  the  Rich- 
mond papers  of  December  7th.  containing  Governor  Walker's 
message  to  the  General  Assembly  of  Virginia  at  its  meeting  on  the 
6th,  in  which  we  observed  that  among  other  allusions  to  the  debt 
question  pending  between  the  two  States,  and  after  a  reference  to 
our  correspondence  with  him  of  August  last  and  his  answer  there- 


APPENDIX.  463 

to,  as  already  quoted,  he  proceeds' to  arraign  the  good  faith  of  the 
authorities  of  this  State  as  follows : 

"Now,  if  the  authorities  of  West  Virginia  entertained  an  earn- 
est desire  to  make  a  speedy  and  final  settlement  of  this  matter,  why 
did  they  not  accept  our  tender  of  arbitration?  A  mode  of  set- 
tlement of  such  controversies  universally  recognized  by  both  na- 
tions and  individuals  as  right  and  appropriate.  Suppose  an  equal 
number  of  Commissioners  appointed  by  each  State,  and  that  they 
should  meet  and  disagree  upon  any  or  all  points  involved,  who  is 
to  decide  between  them?.  And  yet,  beyond  a  doubt,  they  would 
radically  disagree  upon  the  first  or  chief  point  to  be  settled,  viz : 
the  basis  or  principle  upon  which  the  settlement  should  be  made. 
But  suppose  that  the  Commissioners  should  finally  agree,  does  any 
one  suppose  that  their  finding  would  be  ratified  by  the  legislatures 
of  the  two  States,  disagreeing  as  the  people  do  radically  upon  the 
merits  of  the  question  at  issue?   Of  course  not." 

This  quotation  from  Governor  Walker's  message  fairly  exhibits 
the  spirit  in  which  he  has  seemed  to  view  not  only  our  own  efforts 
to  carry  out  the  objects  of  our  appointment  but  likewise  the  sin- 
cerity and  good  faith  of  the  Legislature  of  West  Virginia  in  pro- 
viding for  the  appointment  of  such  a  commission  by  your  Excel- 
lency. And  yet  while  this  is  the  case  it  is  not  to  be  forgotten  that 
Virginia  herself  initiated  this  method  of  attempting  to  adjust  the 
debt  question.  And  the  language  of  the  Governor  would  seem  to 
be  all  the  more  gratuitous  in  such  a  connection  from  the  fact  that 
in  his  annual  message  of  December  7th,  1870,  he  considered  it 
worth  while  to  allude  to  the  political  change  that  had  taken  place 
in  this  State  at  the  preceding  October  election,  and  bespoke  in  so 
many  words  for  the  "new  administration"  an  "opportunity  of 
manifesting  its  intentions  and  its  appreciation  of  honesty  and  fair 
dealing."  And  yet  notwithstanding  this  language  by  himself  thus 
voluntarily  employed  on  our  behalf,  and  notwithstanding  also  the 
fact  that  one  of  the  early  acts  of  the  ' '  new  administration ' '  was  to 
respond  to  the  policy  that  Virginia  herself  had  initiated,  and  be- 
fore it  was  known  in  this  State  that  she  had  changed  that  policy, 
and  while  the  appointees  under  the  response  were  in  Richmond 
seeking  in  vain  from  the  proper  authority  of  Virginia  for  such  in- 
formation as  every  debtor  is  entitled  in  law  to  receive  from  his 
creditor,  saying  nothing  of  that  spirit  of  ' '  fair  dealing ' '  that  was  so 
conspicuously  spoken  on  our  behalf,  Governor  Walker  proceeds  in 
his  late  message  to  asperse  the  good  faith  of  the  State  of  West  Vir- 
ginia after  the  manner  and  in  the  words  that  we  have  quoted. 

The  authorities  of  West  Virginia  have  never  assumed  to  them- 
selves any  right  of  precedence  in  the  matter  of  a  policy  for  adjust- 
ing the  difficulties  surrounding  the  debt  question.  But  in  the  joint 
resolution  passed  on  the  24th  of  February  last  they  did  assume 
the  modest  right  of  adhering  to  the  policy  already     inaugurated 
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by  the  State  of  Virginia,  and  by  her  so  freely  tendered  heretofore 
for  their  acceptance,  and  therefore  they  respectfully  declined  to 
adopt  a  new  and  different  proposition  from  her  until  they  could 
test  the  merits  of  the  one  already  adopted. 

Apparently  the  present  Executive  of  Virginia,  from  an  enforced 
familiarity  with  the  workings  of  ' '  personal  government, ' '  which  he 
so  much  deplores,  has  acquired  ideas  as  to  the  right  of  the  initi- 
ative between  equal  contracting  parties  that  are  scarcely  consist- 
ent with  the  delicacy  of  the  issue  pending  between  this  State  and 
his  own.  For  instance,  in  his  letter  of  September  the  7th,  he  tells 
us  that  the  legislature  of  Virginia,  upon  his  suggestion,  has  ten- 
dered an  arbitration  to  this  State,  and  he  trusts  "that  "West  Vir- 
ginia will  reconsider  her  action  and  accept  the  more  speedy  and 
satisfactory  mode  of  settlement  proposed  by  Virginia."  And 
again,  in  his  late  message,  he  says  that  "the  better  course  to  be 
pursued  is  for  the  two  States  to  submit  the  whole  question  to  arbi- 
tration," and  West  Virginia  is  arraigned,  as  heretofore  shown,  for 
not  .concurring  in  his  opinions.  Apparently  it  did  not  occur  to 
the  Governor  that  since  Virginia  had  proposed  both  modes  of  set- 
tlement to  this  State,  the  latter  might  make  her  choice  between 
them  without  subjecting  her  motives  to  imputation.  And  yet  all 
that  she  had  assumed  to  do  is  simply  to  chose  between  two  poli- 
cies initiated  by  Virginia.  Unless,  therefore,  it  can  be  shown  that 
•it  is  the  prerogative  of  that  State  to  prescribe  the  terms  upon 
which  the  debt  shall  be  adjusted  the  question  should  hereafter  be 
discussed  in  a  spirit  better  calculated  to  allay  all  sectional  irrita- 
tion. 

But  we  pass  from  this  incidental  reference  to  Governor  Walker's 
strictures  upon  the  attitude  of  this  State  towards  the  debt  question 
to  the  action  of  the  Virginia  legislature  upon  the  same  question  as 
embodied  in  the  act  approved  on  the  30th  of  March  last,  and  known 
as  the  Funding  bill.  This  act  is  in  keeping  with  the  initiatory 
legislation  in  regard  to  the  debt  to  which  we  have  just  referred. 
It  assumes  to  apportion  the  debt  of  that  State  arbitrarily,  notwith- 
standing her  authorities  had  six  weeks  before  the  passage  of  the 
act  received  notice  of  the  joint  resolution  of  the  West  Virginia 
Legislature  providing  for  the  appointment  of  Commissioners.  It 
assumes,  also,  to  apportion  the  debt,  not  as  it  stood  on  the  first  day 
of  January,  1861,  but  as  it  would  stand  on  the  first  day  of  July, 
1871,  after  the  interest  had  been  twice  compounded,  once  in  1866, 
and  again  at  the  date  last  named;  and  to  apportion  it,  too.  upon 
the  basis  of  territory  and  population,  and  without  any  reference  to 
the  equities  that  should  always  govern  an  assignment  of  debt  be- 
tween sections  that  were  so  notorious  in  our  own  case.  In  other 
words  it  assumes  to  apportion  to  West  Virginia  one-third  of  the 
debt  as  it  now  stands,  simply  on  the  ground  that  she  has  one-third 
■of  the  territory  and  population  formerly  belonging  to  Virginia, 
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and  without  reference  at  all  to  the  question  of  resources  and  values. 
This  is  apparently  the  practical  result  which  Governor  Walker 
hoped  to  reach  when  he  urged  upon  us  the  ' '  more  speedy  and  sat- 
isfactory mode  of  settlement  proposed  by  Virginia,"  inasmuch  as 
he  tells  us  in  his  late  message  that  this  is  the  ' '  plan  for  a  reorgani- 
zation of  the  State  debt,"  which  he  "had  recommended  twelve 
months  before." 

But  without  reference  to  the  authorship  of  this  or  any  other 
"plan"  for  adjusting  the  debt  question,  we  propose  to  consider  as 
briefly  as  possible  the  real  cause  now  pending  between  Virginia  and 
West  Virginia  as  we  understand  it. 

The  tables  or  statements  which  we  annex  as  part  of  our  report 
show,  among  other  things,  the  following  facts : 

That  the  funded  debt  of  Virginia  on  the  first  day  of  January, 
1861,  was  $31,778,867.32,  after  all  reductions. 

That  all,  or  nearly  all,  of  this  debt  was  incurred  for  and  actually 
expended  in  works  of  public  improvements,  such  as  canals,  railroads, 
turnpikes,  plank  roads  and  bridges. 

That  this  vast  sum,  upwards  of  $30,000,000  was  expended  for 
improvements  in  the  present  State  of  Virginia,  and  only  about  two 
and  a  half  millions  in  the  present  State  of  West  Virginia. 

That  the  present  State  of  Virginia  contains  41,352  square  miles 
and  West  Virginia  only  20,000  square  miles,  or  less  than  one-third. 

That  the  counties  composing  what  is  now  Virginia  contained  by 
the  census  of  1860  a  population  of  1,220,829,  and  those  composing 
West  Virginia  only  a  population  of  374,985,  or  less  than  one-fourth. 

To  these  exhibits  we  append  others,  under  our  instructions  from 
the  legislature,  but  they  are  such  as  do  not  enter  into  our  argu- 
ment here,  which  is  to  show  that  no  just  apportionment  of  the 
debt  can  be  made  upon  the  basis  of  population  and  territory  alone, 
which  is  the  basis  upon  which  the  Virginia  Funding  bill  is  con- 
fessedly predicated. 

This  theory  of  apportionment  is  apparently  quite  current  among 
the  people  of  that  State,  and  is  defended  with  ability  by  Judge 
Meredith,  of  Richmond,  in  a  carefully  prepared  paper  on  the  sub- 
ject. His  position  is  that  West  Virginia  should  pay  one-third  of 
the  debt  because,  as  he  says,  it  is  a  principle  of  international  law 
governing  the  division  of  nations  that  ' '  the  obligations  which  had 
accrued  to  the  whole  before  the  division  are,  unless  they  are  the 
subject  of  special  agreement,  ratably  binding  upon  the  different 
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parts."  This  lie  gives  as  a  quotation  from  Phillimore.  Two  in- 
quiries present  themselves  in  connection  with  it.  First,  was  Vir- 
ginia, a  nation  in  the  sense  intended  by  Phillimore?  and,  second, 
what  are  we  to  understand  by  a  ratable  part  of  a  debt  ?  "We  pre- 
sume that  it  will  not  be  contended  that  the  general  rights  and  ob- 
ligations of  a  nation,  as  defined  by  international  law,  belonged  to 
Virginia  prior  to  the  division  of  the  State,  and  therefore  we  can- 
not admit  the  applicability  of  the  quotation  in  that  particular. 
Neither  can  we  admit  Judge  Meredith's  construction  of  the  word 
ratable.  He  applies  it  exclusively  to  territory  and  population  and 
excludes  everything  in  the  shape  of  resources  and  value,  such  as 
public  works,  buildings  and  institutions,  which,  as  we  all  know, 
vitally  affect  the  equity  of  a  division  of  territory. 

Judge  Meredith  next  adduces  the  following  quotation  from  Chan- 
cellor Kent  to  sustain  his  position : 

"If  a  State  should  be  divided  in  respect  to  territory,  its  rights 
and  obligations  are  not  impaired,  and  if  they  have  not  been  appor- 
tioned by  special  agreement  those  rights  are  to  be  enjoyed  and 
those  obligations  fulfilled  by  all  the  parts  in  common." 

This  quotation  is  much  more  intelligible  and  just,  and  we  think 
will  tend  to  sustain  the  conclusions  we  have  reached,  as  hereinafter 
stated. 

In  addition  to  the  two  quotations  already  given,  Judge  Meredith 
cites  other  authorities  to  sustain  his  position  that  West  Virginia 
is  chargeable  with  one-third  of  the  debt,  but  we  do  not  regard 
them  as  applicable  to  the  case  under  consideration.  First,  because 
Virginia  is  not  a  nation.  Second,  because  in  all  the  cases  referred 
to  in  the  authorities  quoted,  treaty  stipulations  had  more  or  less 
to  do  with  the  question.  Third,  because  the  debts  were  war  debt's, 
the  benefits  of  which,  if  any,  accrued  to  each  individual,  and  the 
obligations  of  which  therefore  rested  upon  each.  In  no  instance  was 
the  debt  created  for  internal  improvements  which  necessarily  con- 
fer partial  and  local  benefits  that  in  most  cases  exceed  the  general 
benefit  to  the  State  at  large.  We,  therefore,  fail  to  see  the  proper 
analogy  that  should  exist  to  make  these  citations  precedents  for  the 
case  of  Virginia  and  West  Virginia. 

Judge  Meredith  winds  up  these  references  to  various  authorities, 
by  two  general  deductions  of  his  own,  as  follows : 

1.  "That  the  public  debt  of  a  State  is  not  affected  by. a  change 
in  the  form  of  its  government,  nor  by  the  partition  of  its  territory 
intotwo  States,  but  remains  in  full  force  and  must  be  discharged." 

2.  "That  if  a  State  be  divided  into. two  or  more  States,  the  debts 
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which  had  been  contracted  by  the  whole  before  the  division  are, 
unless  they  have  been  the  subject  of  a  special  agreement,  ratably 
binding  upon  the  different  parts  in  proportion  to  territory  and 
population." 

The  first  deduction  it  is  not  necessary  to  consider,  as  West  Vir- 
ginia, in  her  ordinance  of  separation  from  Virginia,  as  also  in'  her 
constitution,  agreed  to  pay  an  equitable  proportion  of  the  public 
debt.     What  that  equitable  proportion  is  we  are  now  considering. 

In  reference  to  the  second  deduction  we  have  to  remark  that 
Judge  Meredith  draws  a  conclusion  from  his  authorities  which 
they  do  not  sustain.  Phillimore,  for  instance,  says  that  "if  a  na- 
tion be  divided  into  various  distinct  societies,  the  obligations  which 
had  accrued  to  the  whole  before  the  division  are  ratably  binding 
upon  the  different  parts."  Here  Phillimore  and  the  authorities 
stop.  But  this  does  not  suffice  for  the  Virginia  side  of  the  question, 
and  Judge  Meredith  adds  after  the  word  "parts"  the  words  "in 
proportion  to  territory  and  population."  These  words  are  not 
found  in  any  of  the  authorities,  so  far  as  we  are  advised,  and  cer- 
tainly not  in  any  of  the  quotations  adduced  by  the  Judge. 

.  A  moment's  consideration  will  show  that  a  division  of  debt  ac- 
cording to  population  and  territory  would  not  only  be  impracti- 
cable but  would  conflict  with  common  sense.  It  would  be  impracti- 
cable because  it  does  not  determine  the  relative  value  of  each  one 
of  the  two  elements  of  population  and  territory.  Suppose  the 
population  to  be  twice  as  much  as  the  territory,  or  suppose  the  terri- 
tory to  be  three  times  as  great  as  the  population,  which  element 
has  the  greater  value  in  determining  the  result? 

Without  pursuing  this  thought  further  it  is  manifest  that  nothing 
is  settled  by  such  a  rule.  You  must  fix  the  relative  value  of  the 
two  elements  before  you  can  reach  a  conclusion.  It  is,  therefore, 
plain  why  the  books  do  not  give  the  rule  as  stated  by  Judge  Mere- 
dith. Because  of  its  indefmiteness,  but  mainly  because  of  its  in- 
justice. Would  any  sane  man  lay  down  a  rule  for  the  division  of 
a  State  which  would  ignore  the  great  cities,  public  improvements, 
public  works,  institutions  of  all  kinds,  great  commercial  ad- 
vantages, such  as  rivers  and  harbors  and  the  great  advantage  of 
fertility  of  soil;  all  of  which,  .and  many  other  elements  of  wealth, 
property  and  power,  might  be  found  in  one  division  and  be  whol- 
ly absent  in  the  other.  Hence  we  say  that  such  a  rule  is  repugnant 
to  common  sense. 

A  public  debt  is  mainly  a  charge  upon  the  wealth  and  resources 
of  a  people.  It  is  represented  by  taxes,  and  taxes  are  imposed 
not  on  numbers  or  square  miles  but  on  resources  and  values.  How 
much  stronger  is  the  case  when  the  very  debt  under  consideration 
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was  created  in  developing  and  enriching  one  portion  of  the  State 
almost  exclusively.  Nay,  more,  when  that  division  of  the  State  is 
in  possession  of  and  enjoying,  giving  away  and  selling  at  auction 
and  otherwise  disposing  of  the  very  subjects  for  which  the  debt  was 
created. 

These  considerations  afford  abundant  reason  why  no  authority 
would  say,  in  the  absence  of  a  compact  (unless  there  was  perfect 
homogeneity)  that  it  would  be  just  to  divide  a  "nation"  any  more 
than  an  individual  estate  by  population  and  territory.  We  doubt 
not  that  Judge  Meredith  himself  would  scout  the  idea  of  dividing 
an  estate  on  such  a  basis  and  without  reference  to  the  quality  of 
the  land  and  the  improvements  made.  Why  then  would  he  ignore 
such  considerations  in  apportioning  a  public  debt  between  two  di- 
visions of  a  State?  Chancellor  Kent,  whom  he  has  quoted,  does 
not  sustain  him  in  so  doing.  The  quotation  already  given  from 
that  author  says  that  "  if  a  State  should  be  divided  in  respect  to 
territory  its  rights  and  obligations  are  not  impaired;  and  if  they 
have  not  been  apportioned  by  agreement,  those  rights  are  to  be  en- 
joyed and  those  obligations  fulfilled  by  all  the  parts  in  common." 
Not  a  word  in  this  quotation  about  a  division  ratably  according  to 
population  and  territory.  According  to  this  authority  the  State 
of  Virginia  was  only  a  tenant  in  common  with  West  Virginia  in 
all  the  public  works,  improvements  and  property  of  the  original 
undivided  State,  and  had  no  authority  to  alienate,  sell,  give  away, 
or  dispose  of  any  of  the  public  works,  and  being  in  possession  and 
holding  them  for  her  own  exclusive  use  and  benefit,  by  ousting 
West  Virginia,  she  would  be  bound  to  account  to  the  latter  for 
her  share.  This  would  seem  to  be  the  legitimate  conclusion  from 
the  authorities  relied  on  by  Judge  Meredith,  even  admitting  their 
applicability  to  the  ease  under  consideration,  which  we  do  not 
concede  by  any  means;  and,  therefore,  with  this  reference  we  pass 
them  by. 

We  think  we  take  a  more  practicable  view  of  the  subject,  and  one 
which  will  attain  all  the  ends  of  justice.  The  table  accompanying 
this  report  shows  that  the  bonded  debt  of  Virginia  on  the  first 
day  of  January,  1861,  represented  money  borrowed  and  expended 
in  improving  the  State  by  canals,  railroads,  turnpikes,  plank  roads 
and  bridges.  All  these  expenditures  conferred  a  local  and  special 
benefit,  were  expended,  not  only  by'  the  outlay  of  the  money  in 
creating  a  market  and  stimulating  enterprise  and  trade,  but  in 
otherwise  developing  the  resources  of  particular  localities  to  an 
extent  quite  equal  to  the  general  benefit  of  the  State  at  large.  And 
this  local  and  general  development  is  the  sum  of  the  value  of  the 
improvements  to  the  section  where  located,  and  gives  them  an  in- 
estimable and  abiding  value  to  that  section.  This  value  is  pro- 
gressive and  not  susceptible  of  being  fixed.  So  certainly  is  this 
the  case  that  it  is  probable,  if  it  were  practicable  to  utterly  ex- 
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tinguish  these  improvements,  and  thereby  extinguish  the  debt, 
that  the  State  where  they  are  located  would  not  listen  to  such  a 
proposition. 

It  may  be  assumed  then  that  the  public  works  for  which  the 
debt  was  created  are  worth  what  they  cost.  Virginia,  by  selling, 
donating,  and  disposing  of  these  works  as  her  own  property,  with- 
out regard  to  the  rule  laid  down  by  Chancellor  Kent,  and  without 
consulting  "West  Virginia,  must  be  taken  to  have  accepted  them  on 
that  basis,  and  is  therefore  chargeable  with  them  on  that  basis. 

When  the  tables  are  consulted  they  will  show  an  expenditure  of 
over  thirty  millions  in  Virginia  and  about  two  and  a  half  millions 
in  West  Virginia.  Much  of  this  latter  was  expended  at  compar- 
atively recent  dates,  whereas  the  expenditures  in  Virginia  range 
through  a  period  of  fifty  years,  with  benefits  accruing  more  or  less 
throughout  that  period.  In  the  light  of  such  facts,  we  submit 
that  no  intelligent  mind,  wishing  only  to  do  justice,  can  doubt  for 
a  moment  that  the  benefits  conferred,  and  not  the  territory  and 
population,  should  be  the  principal,  if  not  the  only  basis  of  an  ad- 
justment of  the  debt.  The  Governor  of  Virginia,  in  his  message 
of  1870,  and  again  in  1871,  and  the  Legislature  of  that  State,  by 
its  funding  bill,  seem,  however,  to  have  entirely  overlooked  the 
foregoing  considerations,  and  to  have  jumped  to  the  conclusion 
'  that  West  Virginia  should  pay  one-third  of  the  debt. 

We  see  the  case  differently.  On  the  one  hand,  for  instance,  we 
see  rich  cities,  commercial  marts  of  all  kinds,  navigable  rivers, 
fine  harbors,  a  highly  improved  and  productive  territory,  wealthy 
capitalists  and  a  well  to  do  people,  public  institutions,  such  as  a 
State  Capitol  and  extensive  public  grounds,  an  Executive  Mansion, 
a  Penitentiary,  Armory,  University,  two  Lunatic  Asylums,  a  Mili- 
tary Institute,  a  Blind  Asylum,  a  valuable  miscellaneous  and  law 
library,  a  large  literary  fund  and  the  United  States  deposit  of  sur- 
plus revenue.  All  these  resources  in  addition  to  the  vast  millions 
invested  in  canals  and  railroads  and  other  avenues  of  inland  com- 
merce. 

On  the  other  hand  we  see  set  in  the  balance  against  these  rich 
resources  the  territory  of  West  Virginia,  less  than  one-third  of  the 
old  State,  much  of  it  broken  into  barren  mountains  and  hills,  no 
navagable  streams  penetrating  it  in  every  direction,  no  railroad 
but  the  Baltimore  &  Ohio,  no  public  works  or  institutions,  her 
lands  mostly  covered  with  unbroken  forests  and  rewarding  indus- 
try but  grudgingly,  no  outlets  in  the  interior  for  the  little  sur- 
plus existing,  the  people  poor  and  subsisting  by  rough  work  in  the 
woods  and  fields,  possessed  of  no  capital  wherewith  either  to  de- 
velop their  localities  or  ameliorate  their  own  condition  in  life  in 
fact,  their  only  wealth  being  for  the  most  part  their  poor  soil, 
their  untiring  perseverance  and  their  indomitable  love  of  liberty. 
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And.  yet,  notwithstanding  this  great  discrepancy  between  the 
condition  and  resources  of  the  two  States,  Virginia  assigns  one- 
third  of  her  funded  and  compounded  debt  to  West  Virginia  to 
pay,  simply  because  the  latter  has  one-third  of  the  territory  and 
one-fourth  the  population  formerly  belonging  to  the  whole  State. 
And  this,  too,  notwithstanding  her  papers  have  often  proclaimed 
that  West  Virginia  was  a  foster  child  of  the  old  State,  and  as  such 
dependent  upon  her  bounty.  This  opinion  we  shall  not  stop  to 
discuss,  and  we  only  refer  to  it  as  showing  the  inconsistency  be- 
tween the  theory  and  practice  of  our  Virginia  friends.  Supposing 
it  to  be  correct,  the  explanation  as  to  how  it  came. about  can  never 
be  made  creditable  to  those  who  lavished  all  their  favors  on  one 
section  of  the  State,  and  witheld  them  from  the  other,  and  the 
vindication  of  the  step  taken  by  West  Virginia  during  the  war  in 
separating  from  the  old  State  consists  largely  of  this  traditional 
discrimination  against  her.  And  in  this  connection  it  may  not  be 
out  of  place  to  notice  that  the  increase  of  population  in  West  Vir- 
ginia during  the  decade  from  1860  to  1870  was  of  a  character  to 
still  further  vindicate  the  step  taken,  it  being  about  thirty  per 
cent.  This  large  increase  illustrates  her  onward  march  since  her 
separation  from  her  former  foster  parent,  and  tends  to  suggest  how 
far  in  advance  of  her  present  position  she  really  might  have  been 
had  she  received  in  the  past  anything  more  than  "the  crumbs  that 
fell  from  the  rich  man's  table." 

We  come  now  to  the  conclusion  of  our  report.  Having  given 
our  reasons  why  we  dissent  entirely  from  the  position  of  Virginia 
in  reference  to  the  debt,  we  proceed  to  state  our  own  conclusions 
in  regard  to  it  as  follows: 

Statement  A,  as  annexed  to  our  report,  shows  that  the  bonded 
debt  of  Virginia,  on  the  first  of  Januarv,  1861,  after  all  deductions, 
was  $31,779,067.32. 

The  same  statement  also  shows  that  all  of  said  debt  was  expended 
within  the  present  State  of  Virginia,  with  the  exception  of  $2,784,- 
329.29. 

Statement  E,  shows  that  $328,706.22  was  collected  from  counties 
in  West  Virginia  after  January  1st.  1861. 

Statement  F,  shows  that  the  amount  of  expenditures  for  all  pur- 
poses in  West  Virginia  was  $3,343,929.29. 

We  are  not  able  to  say  certainly  what  part  of  this  expenditure 
was  from  the  proceeds  of  State  bonds,  (and,  therefore,  a  part  of  the 
State  debt)  and  what  part  was  appropriated  from  the  regular  re- 
ceipts of  the  treasury.  We  have  had  access  to  no  data  that  could 
determine  the  question.     Our  letter  to  the     Second  Avditor     at 
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Richmond  sought  information  on  this  point  in  vain.  But  we  have 
given  Virginia  the  benefit  of  it  all  as  a  credit  on  her  side  of  the 
account,  although  the  resolutions  under  which  we  are  acting  con- 
template nothing  on  the  part  of  West  Virginia  but  an  assumption 
of  her  proportion  of  the  bonded  debt,  inasmuch  as  both  sections 
and  particularly  Virginia,  received  appropriations  out  of  the  ordi- 
nary receipts  of  the  treasury. 

We  have  charged  West  Virginia  with  all  that  we  have  found  ex- 
pended within  her  limits,  viz :  The  amount  of  the  funded  debt  cre- 
ated for  improvements  within  her  territory,  the  amount  invested  in 
her  banks,  the  amount  expended  on  the  Lunatic  Asylum  at  Weston, 
and  the  estimated  value  of  the  property  known  as  the  Lewisburg 
Law  Library. 

On  the  other  hand  we  have  credited  her  with  her  share  of  the  es- 
timated value  of  the  public  property  and  assets  of  Virginia,  other 
than  the  property  represented  in  the  bonded  indebtedness.  This 
latter  equalizes  itself,  and  therefore  does  not  enter  into  the  account. 
Virginia  has  the  property  and  owes  the  debt  which  it  represents. 
We  refer  only  to  the  public  buildings,  institutions,  and  other  assets 
as  given  in  statement  G.  As  to  West  Virginia's  share  in  these  we 
can  only  venture  an  approximate  estimate.  The  public  buildings, 
the  common  property  of  the  two  States,  paid  for  out  of  the  general 
revenue,  we  have  estimated  at  $3,875,000,  as  per  statement  G,  and 
it  would  be  reasonable  we  think  to  estimate  West  Virginia 's  interest 
in  them  at  one-fourth  on  the  basis  of  population. 

The  same  statement  shows  that  the  surplus  revenue  of  the  Unit- 
ed States  deposited  with  the  State  under  the  act  of  Congress.  June 
23,  1836,  gave  Virginia  $2,937,237.34,  of  which  sum  she  .appears  to 
have  received  at  least  $1,932,809.33.  This  act  assigned  to  each  State 
its  share  of  deposits  on  the  basis  of  its  representation  in  Congress, 
and  Virginia  having,  in  1860,  thirteen  representatives,  three  of 
whom  were  from  West  Virginia,  it  would  seem  that  three-thirteenths 
of  that  fund  belonged  to  the  latter. 

To  this  share  of  the  deposits,  and  her  interest  in  the  public  prop- 
erty, we  add,  as  per  statement,  her  proportion  of  the  Literary  Fund. 
This  fund  at  the  date  quoted  in  statement  G.  amounted  to  $1,509,- 
583.16 :  As  it  was  apportioned  throughout  the  State  on  the  basis 
of  the  white  population,  we  follow  that  rule  in  assigning  to  West 
Virginia  three-sevenths  of  it.  that  being  her  ratio  of  white  popula- 
tion in  1860. 

Upon  the  data  thus  ascertained  and .  explained,  we  summarize 
the  account  between  the  two  States  as  follows : 

West  Virginia  to  the  State  of  Virginia. 
Dr.     For    the     amounts     expended     and 

invested    in    her    territory    as    set 

forth   in    statement    F   $3,343,929.29 

Cr.     By  one-fourth  of  the  estimated  value 
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of  the  public  buildings  and  other 

assets,  as  given  in  statement  G.  .  .  .  $968,750.00 
"    By  three-thirteenths    of    the  United 

States  surplus  fund  as  per  same 

statement 446,032.92 

"    By    three-sevenths    of    the    Literary 

fund  as  per  same   647,079.92 

"    By   the    amount    collected    in    West 

Virginia  after  January  1,  1861,  as 

per  statement  B    328,706.22     2,390,569.06 

Balance   due    Virginia  $     953,360.23 

This  is  the  balance  as  we  find  it  after  a  protracted  examination 
of  such  sources  of  information  as  were  available  to  us.  And  the  as- 
certainment of  it  naturally  brings  our  labors  to  a  conclusion  We 
commend  our  investigations  to  Your  Excellency's  favorable  con- 
sideration. From  the  beginning  we  realized  that  the  results  ar- 
rived at  must  necessarily  be  only  proximate  in  their  character,  in- 
asmuch as  our  sources  of  information  were  limited.  Subsequent  in- 
quiry, under  more  favorable  circumstances,  may  change  the  gen- 
eral result  a  few  thousands  for  or  against  either  State,  but  such  a 
contingency  is  of  course  unimportant.  The  principle  upon  which 
the  debt  should  be  adjusted  is  the  important  point  to  settle.  And  it 
is  to  this  point,  as  set  forth  in  these  pages,  that  we  beg  leave, 
through  Your  Excellency,  to  call  the  attention  of  the  Legislature. 
Very  respectfully, 

Your  Excellency's  most  obedient  servant's, 
J.  J.  JACKSON. 
J.  M.  BENNETT, 
A.  W.  CAMPBELL. 
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STATEMENT   B. 


Showing  the  amount  and  character  of  the  investments  held  by  the 
State  of  Virginia  on  the  first  of  January,  1861,  together  with 
those  that  have  since  teen  donated  or  otherwise  changed,  as  per 
Governor  Walker's  message  to  the  Virginia  Legislature  of 
March  8,.  1870. 


Alexandria,   Loudon  and  Hampshire  Railroad. 

Blue  Ridge  Railroad 

Chesapeake  &  Ohio  Railroad 

Norfolk  and  Petersburg  Railroad 

Orange  and  Alexandria  Railroad 

Richmond  and  Danville  Rail  road ! 

Richmond  and  Petersburg  Railroad • 

Richmond  and  York  River  Railroad 

South  Side' Railroad 

Virginia  and  Kentucky  Railroad . 

Virginia  and  Tennessee  Railroad 

Marietta  and  Cincinnati  Railroad 

James  River  and  Kanawha  Oanal 

Other  Navigation  Companies 

Plank  Roads,  Turnpikes  and  Bridges  

Chesapeake  and  Ohio  Oanal ■ 

Selden,  Withers  &  Co 


Total 


To  this  amount  add,  as  per  Governor  Walker's  message 
of  March  8,  1870,  for  amounts  "lost,  abandoned,  or  sur 
rendered  and  released,"  the  following  sums,  viz: 

Subscription  paid  to  Covington  &  Ohio  Railroad  Co 

Subscription  paid  to  Fredericksburg  &  Gordonsville 

Railroad  Company , 

Subscription  paid  to  City  Point  Railroad  Company. 

Subscription  paid  to  Blue  Ridge  Railroad  Company 

Subscription  paid  to  Manassas  Gap  Railroad  Company.., 

Subscription  paid  to   Portsmouth  &  Roanoke  Rail- 
road Company 

Subscription  paid  to  Roanoke  Valley  Railroad  Company. 

Subscription  paid   to  Winchester  &  Potomic  Rail- 
road Company 

Subscription  paid  to  Alexandria,    Hampshire  and 

Louden  Railroad  Company 

Subscription  paid  to  Navigation  and  other  companies  — 

Loss  by   Selden,    Withers  &  Co.,  and  Chesapeake  & 

Ohio  Oanal  Company 

♦Total 

Grand  Total . 


50,862  00 
,744,723  00 
484,134  00 
341,341  00 
151,207  00 
847,585  00 
385,600  00 
490,999  00 
883,500  00 
103,348  00 
755,(00  00 
202,611  00 
400,000  00 
192,616  00 
761,564  00 
900,000  00 
436,000  00 


$  3,206,461  83 


163 

no ; 

1,100, 
2,280, 

406. 
307. 


299  00 
000  00 
000  00 
000  90 

650  00 

402  00 


270,000  00 


1,017, 
298, 


248  00 
032  05 


580,000  00 


§33,131,090  00 


9,739,092 


§42, 870, 182  88 


*We  add  these  amounts  simply  because  we  find  them  given  by  the  Governor  as 
addenda  to  the  $33,131,090.00,  and  not  because  we  And  them  in  any  official  record  to 
which  we  have  had  access. 
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STATEMENT   C. 
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Showing  the  amount  of  revenue  contributed,  by  the  counties  com-, 
posing  the  State  of  West  Virginia  to  the  Treasury  of  Virginia 
for  the  fiscal  year  ending  September  30,  1860,  together  with 
the  amount  in  the  aggregate  contributed  by  the  .present  State 
of  Virginia. 


counties. 


COUNTIES. 


Barbour  ..  . 
Berkeley. . . 

Boone  

Braxton .... 

Brooke  

Cabell 

Calhoun 

Ofay 

Doddridge  . 

Fayette 

Gilmer 

Greenbrier. 
Hancock  . . 
Harrison  . . 
Hampshire 

Hardy 

Jackson. 
Jefferson. . . 
Kanawha  . . 

Lewis 

Logan 

Marion 

Marshall ... 

Mason 

Mercer 

Monroe 


11,402  86 
31,819  72 
4 


,481 
968 
112 
353 
105 
820 
765 
642 
875 
sr,:; 
lies 
117 
856 
list; 
:-;:.; 
263 
92;^ 
004 
444 
985 
657 
257 
!Oi 

343 


Monongalia 

Morgan 

Nicholas 

Ohio 

Pleasants 

Preston 

Pocahontas  

Putnam 

Pendleton 

Randolph 

Ritchie   

Raleigh 

Roane 

Taylor 

Tyler 

Tucker   *. 

Upshur 

Wayne •  — 

Webster 

Wetzel 

Wirt 

Wood 

Wyoming 


22 


116  00 
111  98 
156  59 
710  29 
981  46 
081  36 
380  89 
465  10 
588  99 
537  30 
778  51 
979  31 
930  46 
530  33 
213  93 
237  74 
661  71 
156  39 
534  35 
450  94 
913  52 
lit  fc7 
304  99 


Total. 


%  626,351  97 


Add  for  taxes  on  bank  dividends 
Bank   dividends   themselves    


10,214  99 
10,513  00 


$      647.079  96 
Total   revenue   of   Virginia  for    the   fiscal   vear   ending    September   30, 

1860    $  4.182,510  27 

Less  the  amount  borrowed  that  year 245,636  71 


Revenue   proper    .> %  3.936.873  56 

Deducting  amount  paid  by  West  Virginia    647.079  96 


Leaves  the  amount  paid  by  Virginia  as %  3,289,793  60 

By  .this  Virginia  would  pay  of  the  public  debt $26,547,582  22 

West  Vrginia  would  pay  of  the  same 5,231,485   10 

*The  taxation  on  dividends  of  branches  of  Virginia  banks  in  West  Virginia  is  not 
included;  because  not  ascertained. 
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STATEMENT  D. 

Showing  the  population  of  West  Virginia,  by  counties  in  1860,  also 
the  area  in  square  miles  as  given  by  Boye's  map  of  the  counties 
existing  at  date  of  its  publication.  Also,  the  years  in  which 
said  counties  were  formed. 

Note — There  is  a  discrepancy  of  several  thousand  square  miles  between  Boye's 
map  and  Mitcheirs.  The  former  gives  the  area  of  Virginia  at  65,624  and  the  latter 
at  61,352*. 


COUNTIES. 

a 
o 

03 

a 
o 
Oh 

Square 
Miles. 

•H 

0 

O    u" 

•f-\   r^> 

OD 
fa 

8,959 

12,525 

4,840 

4,992 

5,494 

8,020 

2,502 

5,203 

5,997 

•3,759 

12,210 

13,913 

4,445 

9,864 

13,790 

8,306 

14,575 

16,150 

8,029 

4,938 

12,721 

13.001 

9,185 

1,535 

6.818 

13,048 

308 

202 

1,033 

1772 
1796 
1809 

Berkeley  

Oataell 

Oalhoun. 

Doddridge 

Greenbrier 

1,409 
989 

1,156 
1,095 

1778 
1754 

1786 
1784 

Hardy 

Jefferson 

225 
2,090 
1,754 
2,930 

1801 
1789 
1816 

1824 

Marshall   

McDowell 

904 

1804 

Mercer 

721 

1776 

COUNTIES. 


Monroe 

Morgan 

Nicholas . . . 

Ohio 

Pendleton. 

Pleasants 

Pocahontas 

Preston 

Putnam  — 
Raleigh  .... 
Randolph . . 

Ritchie 

Roane 

Taylor 

Tucker 

Tyler....... 

Upshur  .... 

Wayne .   ... 

Webster  ... 

Wetzel 

Wirt 

Wood 

Wyoming  . 

Totals . . 


374,987 


Square 
Miles. 


614 

271 

1,431 

375 


794 
60] 


2,061 


855 


1,223 


24,040 


cs  c 

S3 
"  o 
oO 
fa 


1790 
1820 
1813 
1776 
1718 

182i 
1818 


1787 


1814 


1799 


Note — On  a  debt  of  $31,779,967.32  divided  equally  between  a  population  of  1,594,- 
291,  (which  was  the-  whole  population  of  Virginia  in  1860  would  be  nearly *19. 0.3 
3.7-100  mills  each,  and  would  impose  a  debt  on  the  above  population  of  374,087, 
amounting  to  $7,474,642.46. 

*No  complete  survey  of  the  State  has  ever  been  made,  and  in  consequence  of  the 
irregular  exterior  lines  no  reliable  estmate  of  the  State's  area  appears  to  have  been 
attained.  By  Herman  Boye's  map,  made  in  1825,  the  area  is  as  above.  By  L.  Von 
Buchoitz's  map  by  authority  of  Virginia  in  1860,  the  mean  length  of  the  State  is 
given  at  360  miles,  and  the  mean  breadth  at  200  miles,  giving  a  horizontal  area  of 
61,352  miles,  which  is  the  same  as  given  in  Mitchell's  map. 


APPENDIX.  477 

STATEMENT    D.— Continued. 

A  Table  Showing  the  Appropriate   Number   of   Square   Miles   in 
Virginia  and  West  Virginia. 

By  Boye's  map,  the  number  of  square  miles  in  Virginia  prior  to  the  division  was 
65,624,  or  41,999,360  acres. 

By  the  Auditor's  report  for  1861,  the  number  of  Square  miles  in  the  State  was  re- 
ported at  81,549,  or  52,191,360  acres. 

There  appears  to  be  not  only  a  wide  discrepancy  in  these  respective  authorities, 
but  likewise  an  error  in  reducing  the  square  miles  to  acres.  These  errors  are  no 
doubt  to  be  accounted  for  by  the  notorious  fact,  that  under  the  Virginia  system 
of  patenting  lands  the  same  lands  are  on  the  Commissioner's  books  several  times. 

By  Mitchell's  General  Atlas  for  1868.- the  area  of  Virginia  is  given  at  41,352  square 
miles,  and  that  of  West  Virginia  at  20,000,  which  would  give  to  West  Virginia  some- 
thing less  than  one-third  of  the  joint  territory. 

There  being  no  map  that  gives  the  area  of  the  counties  of  West  Virginia  separate- 
ly, we  have  assumed  that  the  statement  given  by  Mitchell  is  approximately  correct. 
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APPENDIX. 

STATEMENT  E. 


Showing  the  Revenue  paid  into  the  Treasury  of  Virginia  since 
the  first  day  of  January,  1861,  from  counties  now  included  within 
West  Virginia. 

Amounts  marked  with  a  f  were  collected  by  judgments  or  execu- 
tions in  the  year  named,  but  for  what  particular  year  is  uncertain. 

Where  it  was  plain  that  any  collections  were  arrears  for  1860, 
they  have  not  been  brought  into  this  statement.    \ 


COUNTIES. 

1861 

1862 

1863 

1864 

1865 

Total. 

%      726  14 
797  50 
381  02 
739  08 

S 

S          726  14 

+  1,000  00 

1,797  50 

+         2  00 

383  02 

Oabell 

739  08 

+  2,307  82 

2,307  82 

391  35 

391  35 

+       84  57 

84  57 

26,945  81 

16,508  10 

800  00 

32,269  06 

1,590  76 

946  10 

472  52 

107  95 

675  66 

44,084  83 

79,227  26 

150,257  90 

16,508  10 

800  00 

32,269  06 

-i- 1,694  33 

+  2,738  00 

+  3,467  00 

9,490  09 

946  10 

+       25  63 

+  1,410  08 

1,908  23 

107  95 

+  1,111  91 
1,200  00 

1,111  91 

McDowell 

1,200  00 

22,415  34 
615  00 

33,470  48 

55.885  82 

615  00 

5,000  00 

5,000  00 

365  00 
8,006  61 
7,714  00 

746  10 

365  00 

6,000  00 

16,900  00 

30,906,61 

7,714  00 

746  10 

+     600  00 

600  00 

21  12 

21  12 

+  3,487  81 

3,487  81 

660  75 
354  74 
20  00 

660  75 

354  74 

20  00 

+     624  97 

624  97 

I 

$  328,706  22 

+On  the  exclusion  from  this  statement  of  taxes  levied  in  1860  and  collected  in  1861, 
the  Commissioners  were  not  unanimous.  For  it  was  maintained  that  the  taxes  of 
1860  were  levied  and  collected  chiefly  to  pay  interest  falling  due  January  1  and 
July  1,  1861.  One-fourth  of  the  taxes  especially  designed  to  pay  the  July  interest 
was  not  payable  into  the  treasury  until  about  the  15th  of  February,  1861.  The  taxes 
were  collected  off  of  the  people  who  had  assumed  the  burden  of  the  debt  and  ought 
to  be  applied  to  their  relief. 
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Showing  the  property  and  other  assets  of  the  State  of  Virginia  on 
the  first  day  of  January,  1861,  not  included  in  any  of  the  fore- 
going tables: 


Lunatic  Asylum  at  Williamsburg 

Staunton  

Deaf,   Dumb  and  Blind  Asylum  at  Staunton. 

Virginia  Military  Institute  at  Lexington 

University  of  Virginia  at  Charlottesville 

Penitentiary  of  Virginia  at  Richmond 

Armory                           " 
Oapitol  and  public  grounds 
Governor's  House 
Public  miscellaneous  library 
' '     law                           ' ' 
Total 


$      3,875,000  00 


OTHER  ASSETS. 

By  a  provision  of  an  act  of  Congress  of  June  23,  1836,  there  was  directed  to  be 
deposited  with  the  State  of  Virginia,  of  the  surplus  revenue  of  United  States,  $2,- 
937,237.34. 

And  it  appears  by  the  document  number  52  of  the  session  of  1839-40,  that  of  the 
amount  there  was  actually  received  bv  Virginia  and  subscribed  to  the  stock  of  cer- 
tain banks  of  the  State,  the  following  amount,  say,   $1,932,809.33. 

Whether  the  residue  of  this  sum  was  ever  paid  to  Virgnia,  the  Commissioners 
have  not  ascertained. 

The  Literary  Fund,  as  given  in  document  No.  4,  Second  Auditor's  Report  of  Sep- 
tember, 1844,  is  .$1,509,853.16. 

This  fund  is  given  as  it  stood  many  years  ago.  By  the  first  of  January,  1861,  it 
had  probably  increased,  from  fines,  forfeitures,  and  amercements,  one  or  two  hun- 
dred thousand  dollars. 
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STATEMENT   H.— BANKS. 

Settlement  showing  the  amount  of  stock  owned  by  the  State  of  Vir- 
ginia in  the  several  banks  in  the  year  1840,  and  how  thai  stock 
was  paid  for. 


In  What  Banks. 


(A)  Bank  of  Virginia 

(B)  Farmers'  Bank  of  Virginia 

(0)  Bank  of  the  Valley  of  Virginia..:. 

(D)  Northwestern  Bank  of   Virginia.. 

(E)  Exchange   Bank  of    Virginia 

(F)  Merchants  and  Mechanics'  Bank  of 
Wheeling 


In  What  Name  Held. 


<*9 

SO  CD  2 


3,250 
5,050 
3.700 
4,000 

9.000 


$      25,000 


Si'tiW 


3,365 

3,442 

1,000 

271 

50 

125 


$      13,262 


fe"1 

P  cc 


2,121 

1,054 

52 

500 


%        3,727 


oo 
ft  c 

CD  g 


13,736 
9,546 

4,792 
4,771 


L25 


42,029 


Kg 


SI, 373,600 
954,000 
679,200 
477,100 
905,900 

12,500 


$4. 302, 900 


Notes — (A)  Bank  of  Virginia— Subscribed  by  the  Commonwealth  per 
act  of  30th  January,  1804,  payable  in  ten  annual  installments,  to  meet 
which  the  tax  on  merchant's  license  and  dividends  on  the  stock  itself 

was  pledged.     The  dividends  during  the  time  amounted  to   $  300,000  00 

Bonds  and  profit  on  sale  of  new  stock  of  the  bank,  under  act  20th  Jan- 
uary  1814    494,700  00 

Purchased  out  of  the  disposable  funds  of  the  board  of  Public  Works..  41,800  00 

Purchased  out  of  the  permanent  capital  of  the  Literary  Fund 205,600  00 

Out  of  undrawn  school  quotas  in  treasury 6,500  00 

Subscribed  and  paid  for  out  of  the  United  States  surplus  revenue  on 

deposit  in   the  treasury    325,000  00 

$1,373,600  00 
(B) — Farmers'  Bank  of  Virginia. 

Bonus  under   act  13th   February,    1812 $  333,400  00 

Purchased  out  of  permanent  fund  of  the  Board  of  Public  Works 4,700  00 

Out  of  the  disposable  funds  of  the  same   6,100  00 

Out  of  the  permanent  capital  of  the  Literary  Fund   .  .  .  .' 105,400  00 

Subscribed  and  paid  for  out  of  the  United   States  surplus   revenue  on 

deposit    505,000  00 

$  954,600  00 
(C)— Bank  of  the  Valley. 

Bonus  under  act  February,  1817   $  90,000  00 

Purchased  out  of  the  disposable  funds  of  Board  of  Public  Works 100,000  00 

Purchased   out  of  permanent  capital  of  Literary  Fund    9,200  00 

Paid  out  of  United  States  surplus  revenue 370,000  00 

'  '                                                  $  569,200  00 
(D) — Northwestern  Bank. 

Bonus  under  act     oth  February,   1817    $  23,100  00 

Bonus  under  act  25th  March,  1837    4,000  00 

Paid  out  of  United  States  surplus  revenue    282,809   33 

Paid  for  dividends  of  stock  itself   24,908  67 

Paid  for  State's  6  per  cent  scrip 92,282  00 

Taid  for  out  of  permanent  capital  of  the  Literary  Fund    50,000  00 

$  477,100  00 
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STATEMENT    H— Continued. 

(E) — Exchange  Bank  of  Virginia. 

Bonus  under  act  25th  March,  1837 $       5,900  00 

Paid  for  out  of  United  States  revenue    450,000  00 

Paid  for  in  State's  6  per  cent  scrip  295,000  00 

Due  on  subscription   of  $900,000   by   Commonwealth,    $155,000,   which 

was   subsequently   paid 155,000  00 

$905,900  00 
(P.) — Merchants'  and  Mechanics'  Bank  of  Wheeling 

Bonus  under  act  of  7th  March,  1S34 12,500  00 
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KEPORT  OF  THE  SENATE  FINANCE  COMMITTEE  OF  1873. 


State  op  West  Virginia,         [ 
Charleston,  December  22,  1873.   \ 

The  attention  of  the  Committee  on  Finance  has  been  repeatedly 
called  by  resolutions  introduced  in  the  Senate  and  otherwise,  to  the 
subject  of  Virginia 's  public  debt  and  the  share  which  it  is  equitable 
for  West  Virginia  to  bear  and  pay.  The  committee  under  these  fre- 
quent promptings  have  been  constrained  to  give  the  subject  their 
most  earnest  and  careful  attention  as  a  matter  fraught  with  more 
than  ordinary  consequence  to  the  State,  and  have  come  to  a  conclu- 
sion satisfactory  to  themselves,  and  it  is  believed  that  the  conclusion 
of  the  committee  will  be  approved  by  the  judgment  of  the  people  in- 
terested, and  will  receive  the  sanction  of  any  tribunal  before  whom 
it  may  be  brought  for  adjudication. 

It  is  necessary  to  a  full  understanding  of  this  subject  that  refer- 
ence be  had  to  the  treaty  stipulations  or  fundamental  conditions,  by 
whatsoever  name  they  may  be  called,  between  the  representatives  of 
the  people  of  Virginia  and  the  people  desiring  separation,  by  the 
creation  of  a  new  State,  which  led  to  the  formation  of  a  constitu- 
tion, its  adoption  by  the  people  and  its  approval  by  Congress,  and 
the  establishment  of  the  State  of  West  Virginia. 

The  ninth  section  of  "an  ordinance  to  provide  for  the  formation 
of  a  new  State  out  of  a  portion  of  the  territory  of  this  State,'-' 
[Virginia]  passed  August  20,  1861,  provided,  that  "the  new  State 
shall  take  upon  itself  a  just  proportion  of  the  public  ■  debt  of  the 
commonwealth  of  Virginia  prior  to  the  first  day  of  January,  1861, 
to  be  ascertained  by  charging  to  it  all  State  expenditures  within  the 
limits  thereof,  and  a  just  proportion  of  the  ordinary  expenses  of 
the  State  government  since  any  part  of  the  debt  was  contracted; 
and  deducting  therefrom  the  monies  paid  into  the  treasury  -of  the 
commonwealth  from  the  counties  included  within  the  said  new  State 
during  the  same  period. ' ' 

Upon  compliance  with  the  conditions  contained  in  the  ninth  sec- 
tion arid  here  quoted  the  people  within  the  counties  now  constituting 
West  Virginia,  were  authorized  to  form  a  constitution  to  be  pre- 
sented to  Congress  for  its  approval  and  for  the  admission  of  the  new 
State  into  the  Union. 

Accordingly  a  constitution  was  adopted  by  a  convention  of  the 
people  from  the  several  counties  now  constituting  the  State  of  West 
Virginia  and  to  carefully  guard  and  secure  the  rights  prescribed  by 
Virginia  as  a  condition  precedent  to  the  formation  of  the  new 
State,  a  provision  was  incorporated  into  it  to  secure  the  exact  ful- 
fillment of  the  treaty  stipulations  as  aforesaid. 

By  article  eight,  section  eight  of  the  constitution,  it  was  provided 
that  "an  equitable  proportion  of  the  public  debt  of  the  Common- 
wealth of  Virginia  prior  to  the  first  day  of  January,  1861,  shall  be 
assumed  by  this  State  and  that  the  Legislature  shall  ascertain  the 
same  as  soon  as  may  be  practicable,  and  provide  for  the  liquidation 
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thereof  by  a  sinking  fund  sufficient  to  pay  the  accruing  interest  and 
redeem  the  principal  within  thirty-four  years." 

This  subject  has  received  a  careful  consideration  by  commission- 
ers appointed  by  authority  of  this  State,  and  while  this  commitee  see 
much  to  approve  in  the  Report  of  the  Debt  Commissioners  of  West 
Virginia  on  this  subject  for  their  great  research  and  the  ability  with 
which  they  handled  the  subject,  considering  the  peculiar  difficul- 
ties under  which  they  labored,  as  shown  in  their  report,  and  in  the 
illustration  of  the  many  problems  that  may  rise  in  the  discussion  of 
this  subject,  yet  this  committee  think  the  controlling  question  has 
not  been  discussed  by  the  Commissioners  by  reason  of  the  embar- 
rassment surrounding  their  action ;  and  the  Committee  beg  leave  to 
refer  to  the  report  which  is  appended  hereto  and  marked  No.  1. 

In  construing  the  legal  principles  involved  in  this  matter,  it  may 
be  assumed  that  a  private  creditor  of  Virginia  cannot  sue  West 
Virginia  for  contribution  ;  for  that  is  prohibited  by  the  Constitution 
of  the  United  States ;  see  article  eleven  of  amendments  United  States 
Constitution  which  declares  that  "the  judicial  jower  of  the  United- 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the  United  States  by  citi- 
zens or  subjects  of  any  foreign  State."  But  notwithstanding  this 
prohibition  the  third  article  extends  the  judicial  power  of  the  Su- 
preme Court  to  controversies  between  two  or  more  States.  Under 
this  provision  of  the  Constitution  it  is  within  the  power  of  Virginia 
to  institute  and  prosecute  any  suit  against  West  Virginia  touching 
the  controversies  respecting  the  public  debt. 

If  the  conditions  precedent  to  our  admission  as  a  State,  pre- 
scribed by  Virginia  herself,  be  accepted  as  a  true  basis  of  adjust- 
ment and  final  settlement,  Virginia's  claims  for  expenditures  can 
very  properly  be  offset  by  our  contributions. 

Upon  this  basis  the  whole  subject  is  one  of  easy  solution,  contain- 
ing no  other  items  than  that  of  creditor  or  debtor  with  balances  to 
be  struck  upon  agreed  principles.  The  legislative  history  of  Vir- 
ginia establishes  beyond  a  doubt  that  the  first  act  of  assembly  to 
create  a  debt  or  issue  a  bond  was  passed  in  the  year  1821,  and  the 
executive  records  show  that  the  first  bond  issued  by  the  common- 
wealth of  Virginia  was  in  the  year  1822. 

From  this  latter  period  we  date  the  commencement  of  our  liabil- 
ity under  the  fundamental  stipulations  prescribed  by  Virginia  for 
our  separation,  which  were  accepted  by  the  people- of  this  State,  ap- 
proved by  Congress,  and  the  President  of  the  United  States,  as  the 
head  of  the  executive  department,  and  subsequently  affirmed  by  the 
Supreme  Court  of  the  United  States,  and  may  at  this  day  be  ac- 
cepted by  the  public  as  firmly  engrafted  into  obligations  and  rights 
as  if  the  same  were  constitutional  provisions  emanating  from  the 
supreme  power. 

The  concurrent  approval,  binding  alike  upon  the  people  of  Vir- 
ginia and  West  Virginia,  lead  us  to  the  following  conclusions  which 
are  the  results  of  a  mathematical  demonstration,  founded  upon  pub- 
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lie  and  official  records,  appropriate  to  determine  how  much  of  the 
bonded  debt  of  Virginia  existing  prior  to  January,  1861,  was  ex- 
pended within  the  limits  of  this  State,  and  how  much  was  contrib- 
uted by  the  counties  forming  the  same. 

The  report  of  the  Debt  Commissioners  hereinbefore  referred  to 
shows  that  all  State  expenditures  within  this  State  prior  to  January, 
1861,  amounted  to  $3,366,929.29,  and  although  it  is  apparent  that 
bonds  for  quite  a  large  amount  of  this  sum  were  never  issued,  never- 
theless the  expenditures  would  seem  to  import  an  obligation  upon 
our  people  to  return  every  dollar  which  has  been  so  contributed  to 
the  development  of  the  territory  of  our  State. 

The  committee  have  not  entered  into  the  tedious  process  of  cal- 
culating the  interest,  for  the  obvious  reason  that  there  would  be  as 
much  interest  on  our  contributions  to  as  upon  the  receipts  of  Vir- 
ginia. 

The  committee  have  therefore  assumed  the  foregoing  sum  of 
$3,366,929.29  as  importing  a  debt  upon  West  Virginia  to  be  gathered 
and  itemized  from  the  report  of  the  Debt  Commissioners  aforesaid. 

From  the  amount  of  the  foregoing  expenditures  must  be  deducted 
the  moneys  paid  into  the  Treasury  of  the  Commonwealth  of  Vir- 
ginia, from  the  counties  included  in  this  State  during  the  same  pe- 
riod. For  the  sake  of  convenience  the  committee  have  charged  to 
Virginia,  not  the  whole  contribution,  but  the  surplus  after  deduct- 
ing a  just  proportion  of  the  ordinary  expenses  of  the  State  govern- 
ment. Our  total  contributions  from  taxes  to  the  State  of  Virginia 
in  the  year  1822,  amounted  to  $63,000;  and  in  that  year  the  total 
of  the  expenses  of  the  State  government  chargeable  to  us  was  $47,- 
000,  leaving  an  excess  of  $16,000,  which  would  go  to  the  liquidation 
of  the  debt  created  for  expenditures  within  our  midst. 

This  small  surplus  in  1822,  by  the  process  of  an  increased  rate  of 
taxation,  and  the  increased  value  of  the  subjects  to  be  taxed,  the  rate 
rising  from  8  cents  to  40  cents  on  every  one  hundred  dollars  in 
value,  made  the  excess  of  our  contributions  to  the  treasury  of  Vir- 
ginia in  the  year  1860  amount  to  $512,000,  rejecting  fractions. 

Thus  our  contributions  to  the  treasury  of  Virginia  arising  from 
taxes  collected  in  that  year  amounted  to  $647,079.96.  In  the  same 
year  our  proportion  of  the  ordinary  expenses  of  government 
amounted  to  $135,000,  which  left  the  surplus  aforesaid  of  $512,079.- 
96.  It  will  be  observed  that  the  committee  have  referred  only  to 
the  surplus  in  1822  and  in  1860.  The  surplus' for  the  intermediate 
periods  swell  the  aggregate  of  our  contributions  to  $3,892,000  which 
is  in  excess  of  expenditures  within  our  limits  by  $525,000. 

It  will  thus  be  seen  that  our  state  is  not  indebted  and  the  Com- 
mittee confidently  advance  this  statement,  not  only  as  containing  the 
true  basis  of  settlement  between  the  two  States,  but  it  is  supported 
by  incontrovertible  facts,  by  conditions  precedent  prescribed  by  Vir- 
ginia under  the  restored  government  which  government  has  been 
approved  as  aforesaid  by  Congress,  by  the  Executive  and  by  the 
Supreme  Court  of  the  United  States. 
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Notwithstanding  the  satisfactory  condition  of  our  finances  and 
our-  material  resources,  the  attention  of  the  committee  has  been 
called  to  the  fact  that  '  ■  West  Virginia  certificates ' '  and  ' '  West  Vir- 
ginia bonds"  are  quoted  at  the  marketable  value  of  from  five  to  fif- 
teen cents  on  the  dollar,  in  money  of  the  stock  exchanges  and  mar- 
kets of  the  United  States.  This  of  course  has  a  tendency  to  depre- 
ciate the  just  credit  to  which  this  State  is  entitled.  For  it  is  ac: 
knowledged  that  the  credit  of  a  State  depends  upon  the  value  of 
its  taxable  property,  the  amount  of  its  indebtedness  and  above  all 
upon  its  punctuality  in  meeting  its  engagements.  These  quotations 
imply  two  things :  first,  that  we  owe  a  debt ;  second,  that  we  are 
either  unable  or  unwilling  to  pay  the  debt  which  beget  a  want 
of  confidence  in  the  minds  of  the  public  who  are  uninformed  with 
respect  to  the  true  condition  of  West  Virginia ;  and  operate  un- 
justly and  injuriously  upon  us.  It  would  seem  to  be  enough  for 
us  to  say,  and  we  make  the  assertion  without  the  fear  of  contradic- 
tion, that  we  owe  no  d^ebt,  that  we  have  issued  no  bonds  and  our 
Constitution  forbids  the  creation  of  a  liability  in  the  nature  of  a 
public  debt;  and  with  this  assurance  we  cannot  .demand  more  nor 
expect  less  of  all  honorable  stock  brokers  and  bankers  than  the  with- 
draAval  from  the  list  of  indebted  states  the  name  of  West  Virginia. 
' '  West  Virginia  certificates ' '  and  ' '  West  Virginia  bonds ' '  do  not 
exist.  No  bonds  have  ever  at  any  time  been  issued  by  West  Vir- 
ginia and  we  are  prohibited  from  issuing  at  any  time  hereafter  any 
bonds  on  the  faith  of  this  State.  The  bonds  or  certificates  re- 
ferred to  were  issued  by  Virginia,  and  West  Virginia  had  no  agency 
or  participation  therein. 

In  respect  to  the  credit  which  our  conduct  and  property  would 
imply,  we  might  be  indifferent,  but  we  have  higher  aims  and  more 
ennobling  ambition.  We  desire  to  invite  immigration,  to  culti- 
vate our  forests  and  to  develop  our  mineral  resources ;  this  cannot 
be  done  with  success,  when  men  of  thrift  and  capital  are  deterred 
from  immigrating  to  and  within  our  borders  by  reason  of  the  per- 
sistent and  unjustifiable  misquotations  of  our  credit.  No  one  could 
be  expected  to  invest  capital .  within  a  State  which  has  so  far  ab- 
sorbed the  substance  of  the  people  thereof  that  its  good  faith  and 
obligations  were  only  worth  five  cents  on  the  dollar.  West  Vir- 
ginia owes  no  debt,  has  no  bonds  for  sale  and  asks  no  credit. 

J.  M.  Bennett, 

Chairman. 
John  AV.  Grantham, 
A.  E.  Summers, 
J.  T.  McClaskey, 
R.  B.  Sherrard, 
Elliott  Vawter. 
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House  Joint  Resolution  No.  10,  Concerning  the  Virginia  Debt. 
(Adopted  February  7th,  1895) 
Resolved  by  the  Legislature  of  West  Virginia: 

That  this  Legislature  hereby  declines  to  enter  into  any  negotia- 
tion with  the  debt  commissioners,  or  commission  appointed  under 
a  joint  resolution,  adopted  by  the  General  Assembly  of  Virginia, 
in  the  month  of  March,  1894,  looking  to  the  settlement  of  the  Vir- 
ginia debt  question,  on  the  basis  set  forth  in  said  joint  resolution. 


HOUSE  JOINT  RESOLUTION  NO.  3. 
(Adopted  January  21,  1897.) 
A  resolution  relating  to  the  Virginia  debt  question. 
Resolved  by  the  Legislature  of  West  Virginia: 

That  it  is  the  sense  of  this  Legislature  that  West  Virginia  does  not 
owe  one  cent  of  the  so  called  "Virginia  debt,"  and  that  this  Legis- 
lature is  opposed  to  any  negotiations  on  that  subject. 


(H.  J.  R.  No.  6) 

JOINT  RESOLUTION  NO.  3. 

(Adopted  January  21,  1899) 

Relating  to  the  Virginia  debt  question. 

Resolved  by  the  Legislature  of  West  Virginia: 

That,  this  legislature  declines  and  refuses  to  take  any  action 
in  regard  to  what  is  known  as  the  Virginia  debt,  or  Virginia  de- 
ferred certificates,  either  by  considering  any  propositions  of  adjust- 
ment or  settlement,  so  called,  or  by  authorizing  the  appointment  of 
any  committee  or  committees  having  for  their  purpose  the  consider- 
ation of  the  same ;  and  that  it  is  the  sense  of  this  legislature  that  the 
State  of  West  Virginia  is  in  no  way  obligated  for  the  payment  of 
any  portion  of  the  said  debt  or  certificates. 


(S.  J.  R.  No.  2.) 

JOINT  RESOLUTION  NO.  21. 
(Adopted  January  16,  1901.) 
Relating  to  the  Virginia  debt  question. 
Resolved  by  the  Legislature  of  West  Virginia: 

That  this  legislature  declines  and  refuses  to  take  any  action  in  re- 
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gard  to  what  is  known  as  the  Virginia  Debt,  or  Virginia  Deferred 
Certificates,  either  by  considering  any  proposition  of  adjustment  for 
settlement  so  called,  or  by  authorizing  the  appointment  of  any  com- 
mittee, or  committees,  having  for  their  purpose  the  consideration 
of  the  same. 

And,  That  it  is  the  sense  of  the  Legislature  that  the  State  of  West 
Virginia  is  in  no  way  obligated  for  the  payment  of  any  portion  of 
the  said  debt,  or  certificates. 


(H.  J.  R.  No.  3.) 
JOINT  RESOLUTION  NO.  3. 

(Adopted  January  21,  1903.) 
Relating  to  the  Virginia  debt  question. 
Resolved  by  the  Legislature  of  West  Virginia: 

That  it  is  the  sense  of  this  legislature  that  the  State  of  West  Vir- 
ginia does  not  owe  any  part  of  the  so-called  Virginia  debt,  and 
that  this  legislature  is  opposed  to  any  negotiations  whatsoever  on 
that  subject.  And,  further,  that  this  legislature  declines,  and  most 
emphatically  refuses,  to  take  any  action  in  regard  to  what  is  known 
as  the  Old  Virginia  debt,  or  Virginia  deferred  certificates,  either  by 
the  consideration  of  a  proposition  of  adjustment  for  settlement,  or 
by  authorizing  the  appointment  of  any  committee  or  committees 
having  for  their  object  or  purpose  the  consideration  of  same;  and 
that  it  is  the  sense  of  this  legislature  that  the  State  of  West  Vir- 
ginia is  in  no  way  or  manner  obligated,  either  morally  or  legally,  for 
the  payment  of  any  portion  of  the  said  debt  or  certificates.  Nor  do 
we  owe  any  other  state  or  territory  in  this  Union. 


(H.  J.  R.  No.  7) 

JOINT  RESOLUTION  NO.  3. 

(Adopted  January  20,  1905.) 

Relating  to  the  Virginia  debt. 

Resolved  by  the  Legislature  of  West  Virginia: 

That  it  is  the  sense  of  this  legislature  that  the  state  of  West  Vir- 
ginia does  not  owe  any  part  of  the  so-called  Virginia  debt,  and  that 
this  legislature  is  opposed  to  any  negotiations  whatsoever  on  that 
subject.'  , 


AN  ACT  to  provide  for  the  defense  of  the  equity  suit  of  the  Com- 
monwealth of  Virginia  against  the  State  of  West  Virginia,  now 
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pending  in  the  supreme  court  of  the  United  States,  and  appropriate 
money  for  such  purposes. 

Passed  February  4,  1907. 

Be  it  enacted  by  the  Legislature  of  West  Virginia: 

Sec.  1.  That  the  attorney  general  of  "West  Virginia  be  and  he  is 
hereby  authorized  and  directed  to  defend  the  equity  cause  of  the 
Commonwealth  of  Virginia  against  the  State  of  West  Virginia 
now  pending  in  the  supreme  court  of  the  United  States;  and  the 
board  of  public  works  is  hereby  authorized  to  employ  such  attorneys 
and  agents  to  assist  the  attorney  generel  in  the  defense  of  such  suit 
as  in  its  judgment  shall  be  necessary  for  the  purpose. 

Sec.  2.  The  attorney  general  is  further  authorized  and  directed 
to  have  made  as  soon  as  possible  such  searches  and  investigations 
as  may  be  necessary  to  ascertain  all  the  facts,  which  in  his  opinion, 
are  needed  for  the  proper  defense  of  said  suit;  and  the  attorney  gen- 
eral is  further  authorized,  if  in  his  opinion  it  is  necessary,  to  re- 
quest of  the  officers  of  the  said  Commonwealth  of  Virginia  reason- 
able access  to  the  records  of  said  Commonwealth  so  far  as  it  may  be 
necessary  for  such  purpose ;  and  to  cause  such  copies  and  extracts 
of  such  records  made  as  he  or  his  associates  may  deem  necessary 
for  such  purpose ;  and  the  attorney  general  is  directed  to  make  full 
and  complete  reports  of  his  acts  hereunder  to  the  board  of  public 
works,  from  time  to  time,  as  he  may  deem  proper  or  as  requested 
by  said  board,  and  to  the  legislature  at  each  session  thereof  during 
the  pendency  of  this  suit. 

Sec.  3.  To  carry  out  the  provisions  of  this  act,  the  sum  of  fifty 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby 
appropriated,  to  be  paid  out  of  the  treasury  from  time  to  time  on 
the  requisition  of  the  board  of  public  works. 


